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  Massachusetts Unemployment Advocacy Guide


  About MLRI and GBLS


  The Massachusetts Law Reform Institute (MLRI) is a statewide nonprofit legal services organization whose mission is to advance economic, racial, and social justice through legal action, education, and advocacy. MLRI specializes in largescale legal initiatives and systemic reforms that address the root causes of poverty, remove barriers to opportunity and promote economic stability for lowincome individuals and families. For over 50 years, MLRI has been the backbone of the Massachusetts civil legal aid system and is considered one of the premier impact advocacy and poverty law support centers in the country. 

Greater Boston Legal Services (GBLS) is the primary provider of basic civil legal assistance to approximately one-third of the state’s low-income individuals. Its service area includes 32 cities and towns that constitute all of Suffolk and a significant portion of Middlesex, Norfolk, and Plymouth counties. The program’s mission is to provide high-quality legal assistance in a wide range of poverty law matters including housing, elder, and family, welfare, health, disability, consumer, immigration and employment law. In addition, GBLS provides services in immigration cases on a statewide basis. GBLS’s Asian Outreach & Employment Law Unit (AOU/EU) represents clients in unemployment insurance appeals, wage-and-hour claims, and tax controversies, as well as clients who have criminal records or other barriers to gaining jobs and job-related benefits. The AOU/EU also represents individual and community-based organizations in systemic policy campaigns concerning UI, wages, and work-connected benefits such as earned sick time and paid family and medical leave and includes a new focus on individuals in the Asian community.
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  Introduction


  This Guide is intended to answer questions about applications, eligibility, benefits, and appeals in the unemployment insurance (UI) process, which in Massachusetts is operated by the Department of Unemployment Assistance (DUA). It contains citations to relevant employment statutes, regulations, and case law as well as to policies, practical information, and exhibits useful to those navigating the system. It aims to assist advocates through the maze of laws and regulations and to provide advocates with the tools necessary to help unemployed workers obtain the UI to which they are legally entitled.


We strongly encourage legal services programs, as well as other advocates, to offer representation to low-income claimants in unemployment cases. UI is a crucial income support program for people who have lost their jobs, and representation at a UI hearing significantly increases the claimant’s ability to prevail. An unrepresented claimant is at a distinct disadvantage without legal assistance: a UI hearing may very well be the claimant’s first experience with the legal system, and, unlike the employer, the claimant will often not have access to employment records or know how to cross-examine a former employer.


The need for UI advocates has increased, as fewer workers have job security ensured by collective bargaining agreements or statutory protections such as antidiscrimination laws. Lacking job security safeguards, these workers are now more vulnerable to periods of job loss and are often entirely dependent on UI for income support. As employers continue to contest their former employees’ claims to UI, and following the introduction of an English-only UI Online System (see Question 1), advocacy on behalf of all claimants including Limited English Proficient claimants (see Question 52) remains urgently needed. For problems with systems requiring computer access in the UI program and generally, see National Unemployment Law Project, Closing Doors on the Unemployed:  Why Most Jobless Workers Are Not Receiving Unemployment Insurance and What States Can Do About It, 2017, available at https://www.nelp.org/publication/closing-doors-on-the-unemployed/; and Federal Neglect Leaves State Unemployment Systems in a State of Disrepair at 15 n. 76, 2013, available at http://nelp.org/publication/federal-neglect-leaves-state-unemployment-sy..., Danielle Citron, Technological Due Process, 85 Wash. U. L. Rev. 1249 (2008).


The legal analysis of a worker’s UI claim is fundamentally different from the analysis of that worker's right to employment. The issue in a UI case is not whether the employer was justified in discharging the claimant but whether UI benefits should be granted or denied. Torres v. Director of the Div. of Employment Security, 387 Mass. 776, 443 N.E.2d 1297 (1982). The UI statute presumes eligibility unless the circumstances of a worker’s separation from employment fall within a particular statutory disqualification. And as described below, section 74 of G.L. c. 151A requires that the statute be liberally construed in favor of the worker and the worker’s family.


Over the last few decades, many important court decisions, legislative changes, and regulatory and policy changes have, by and large, improved access to and receipt of UI by unemployed workers. In 2014, the legislature made several reforms to UI law noted throughout this guide. St. 2014, c. 144. Of particular interest to claimants and their advocates are new protections against retaliation for participating in the adjudication of a UI matter.  (See Question 58.)


The Supreme Judicial Court issued an important decision interpreting the term “knowing violation” of an employer’s work rule to include an element of “intent,” thereby ensuring that discharged claimants who do not have the requisite state of mind to violate a work rule will not be disqualified from benefits. Still v. Commissioner of the Dept. of Employment & Training, 423 Mass. 805, 672 N.E.2d 105 (1996). (See Question 13 for further discussion of required state of mind findings in rule-violation cases.) Still is an important case to read: in addition to the importance of its holding, it provides a useful overview of how the court has interpreted the UI statute.


Significantly, the Still Court noted in arriving at its decision favorable to the claimant that the unemployment statute is a remedial law to be construed “liberally in aid of its purpose, which purpose is to lighten the burden which now falls on the unemployed worker and his family.” (G.L.c. 151A, § 74.) This statutory purpose has guided many other court decisions in a variety of UI contexts: Cape Cod Collaborative v. Director of the Dep’t of Unemployment Assistance, 91 Mass. App. Ct. 436, 76 N.E. 3d 265 (2017); Driscoll v. Worcester Telegram & Gazette, 72 Mass. App. Ct. 709, 893 N.E.2d 1239 (2008); Pavian, Inc. v. Hickey, 452 Mass. 490, 895 N.E.2d 480 (2008); State St. Bank & Trust Co. v. Deputy Director of the Div. of Employment Security, 66 Mass. App. Ct. 1, 845 N.E.2d 395 (2006); Morillo v. Division of Employment Security, 394 Mass. 765, 477 N.E.2d 412 (1985); Emerson v. Division of Employment Security, 393 Mass. 351, 471 N.E.2d 97 (1984); Markelson v. Division of Employment Security, 383 Mass. 516, 420 N.E.2d 328, 329 (1981); O'Reilly v. Division of Employment Security, 377 Mass. 840, 388 N.E.2d 1181, 1184 (1979);  Roush v. Division of Employment & Training, 377 Mass. 572, 387 N.E.2d 126, 129 (1979); Garfield v. Division of Employment Security, 377 Mass. 94, 384 N.E.2d 642, 644 (1979); De Cordova and Dana Museum and Park v. Division of Employment Security, 370 Mass. 175, 346 N.E.2d 699, 703 (1976); Worcester Telegram Pub. Co. v. Division of Employment Security, 347 Mass. 505, 198 N.E.2d 892, 897 (1964). Notwithstanding this large body of jurisprudence requiring a liberal construction of the law in favor of the claimant, DUA has narrowly interpreted this statutory mandate.  DUA takes the position that if the facts are equally balanced between the claimant and the employer and the adjudicator is unable to reach a conclusion, the determination must follow the burden of persuasion: against the claimant in voluntary quit cases and against the employer in discharge cases.  DUA’s Unemployment Insurance Policy and Performance (UIPP)2015.04, Application of the “construed liberally” language in G.L. c. 151A, §74 (7/9/15), available at https://www.masslegalservices.org/content/uipp-201504-application-%E2%80....


Advocates should be aware that UI can not only provide workers with critical income supports, but also can provide up to 26 weeks of extended UI benefits to pursue vocational education and training opportunities. These benefits, (discussed in more detail in Question 53 below) can significantly increase the economic well-being of workers who have lost employment, and we encourage advocates to help workers take greater advantage of them by learning about the range of training programs and also the time limits within which claimants may apply for extended UI benefits. Moreover, rights to extended training benefits were expanded as a Congress's passage of the American Recovery and Reinvestment Act of 2009 (ARRA) and the enactment of companion legislation in Massachusetts (St. 2009, c. 30, §§ 1 – 3 amending G.L. c. 151A, § 30.)  Legislation enacted in 2016, St. 2016, c. 219, §§ 107 - 110 has made access to these extended benefits easier. (See Question 53.)


This guide is an overview of the relevant law and regulations of the UI system. In addition to this Guide, advocates should obtain and review DUA’s regulations and its sub-regulatory policies promulgated in the Massachusetts Unemployment Insurance Service Representatives Handbook, identified throughout this Guide as "SRH" and DUA's Unemployement Insurance POlicy and Performance memos, identified throughout this Guide as "UIPP." Both the SRH and the UIPP memos discuss some important policy changes, including the agency's comprehensive policy on domestic violence. (See the Sources of Law paragraph below for information about obtaining a copy of the SRH or the UIPP memos.) Finally, for an excellent overview on the reforms needed on a federal and state level to ensure appropriate financing of the UI system, adequate reemployment services, and other changes, see Wandner, S. (ed.), Unemployment Insurance Reforms: Fixing a Broken System, W.E. Upjohn Institute for Employment Research, Kalamazoo, MI (2018), available at www.upjohn.org. 


An advocate involved in any DUA appeal should have knowledge of unemployment insurance law (set out in this Guide) as well as a basic grounding in state administrative procedure. For an excellent summary of the principles of  judicial review that apply to UI cases, advocates are advised to read NSTAR Electric Co. v. Dep’t of Public Utilities, 462 Mass. 381, 968 N.E. 2d 895 (2012).


Where to Find Legal Help


UI applicants whose current income fits within low income guidelines (generally 125% of the federal poverty income guidelines) can request assistance free of charge from various community legal services programs.


To find legal help with an unemployment insurance problem in Massachusetts, use the Legal Resource Finder,  www.masslrf.org. The LRF provides contact information for legal aid and other programs that may be able to help for free or at a low cost. It will also provide links to legal information and self-help materials.


Those with incomes of less than 125% of the federal poverty guidelines can also contact one of the following programs for intake and referral:


Eastern Regional Legal Intake (ERLI)(Greater Boston and Metro West): 800-342-5297


South Coastal Counties Legal Services (Southeastern Massachusetts):  800-244-9023


Northeast Legal Aid (Northeast Massachusetts): 800-336-2262


Community Legal Aid Worcester (Central Massachusetts):  508-752-3718


Community Legal Aid Springfield (Western Massachusetts):1-855-252-53425


In addition, the Massachusetts Bar Foundation funds a Pro Bono Unemployment Representation Project through GBLS' Employment Law Unit in cooperation with the Volunteer Lawyers Project, ERLI, and the Massachusetts Bar Association Labor and Employment Section. Client referrals are handled through ERLI. Lawyers who participate receive a reduced cost for this Guide and MCLE training and supervision. If you are a lawyer and want to participate, call the Volunteer Lawyers Project at 617-423‑0648 or visit their website at https://www.vlpnet.org. 


In addition to this Guide there are many experienced employment advocates who would be happy to discuss case strategy and provide advice for advocates new to this field. Massachusetts is also lucky to have an Employment Rights Coalition that provides information concerning UI policies and strategies as well as other issues impacting low-wage workers. We strongly encourage legal services and workers’ advocates to participate in this coalition: send an email to Margaret Monsell at MLRI (mmonsell@mlri.org), Rochelle Hahn (rhahn@mlri.org), or Brian Reichart (breichart@mlri.org) at MLRI if you would like to do so. 


Note on Related Laws and Benefits


Advocates should be aware of other laws and benefits that may affect their clients. DUA and the Department of Career Services (operating One-Stop Career Centers) are covered under the Americans with Disabilities Act (ADA) and the Americans with Disabilities Amendments Act of 2008. (42 U.S.C. §§ 12101-12213) (2008). If a client is denied services or needs an accommodation because of a disability, the advocate should consult with disability advocates for advice. Additionally, DUA and the Career Centers have a legal obligation to provide equal services to claimants with limited English proficiency (LEP), under both federal Department of Labor regulations and the Massachusetts unemployment law. 68 Fed. Reg. 32290 (May 29, 2003) codified at 28 C.F.R. pts. 42.101-42.412 (Department of Labor regulations implementing the Title VI prohibition against national origin discrimination affecting LEP persons); G.L. c. 151A, § 62A. The rights of LEP claimants have expanded in Massachusetts as a result of the settlement of a lawsuit brought by Greater Boston Legal Services. (See Question 52.)


Workers have additional rights as a result of the 2010 law known as CORI (Criminal Offender Record Information) Reform Law, G.L. c. 6, § 172.  This law makes it unlawful to request or require that an individual indicate on an initial application form whether the individual has a criminal record or provide a copy of his or her CORI (except under certain circumstances specified in the law) and prohibits employers  from requesting, keeping a record of, or otherwise discriminating against any individual by reason of his or her failure to furnish certain types of criminal record information, under the Fair Employment Practices Act, G.L. c. 151B, § 4(9) and  § 4(91/2).  


Furthermore, many clients have worked for employers covered under the federal Family and Medical Leave Act (FMLA), 29 U.S.C. §§ 2601 et seq. If a client’s separation from work was due to the birth or adoption of a child, or due to a serious health reason for either the client or his/her immediate family member, the advocate should check to see whether the employer’s discharge violated the FMLA (requirements include company size of 50 employees or more and employment of at least 1,250 hours for a year). Most employees working in companies of 6 or more employees in Massachusetts are also entitled to up to 8 weeks of job-protected unpaid leave for birth or adoption under the Massachusetts Paternal Leave Act, G.L. c. 149, § 105D, amended to be gender neutral. St. 2014 c 484. Employees of Massachusetts employers who meet the more stringent requirements of company size and duration of employment for the FMLA may also be eligible for up to 24 hours per year of job-protected unpaid leave to participate in children’s school and medical appointments, and to care for elderly relatives, under the Small Necessities Leave Act, G.L. c. 149, § 52D.


The Domestic Violence Leave Act, St. 2014, c. 260, § 13 amending G.L. c. 149, § 52E, provides unpaid leave for employees affected by domestic violence. The Act requires employers with more than 50 employees to provide 15 days of leave if an employee or an employee’s immediate family member is a victim of abusive behavior, and if the absence is used to seek medical assistance, counseling, or legal assistance, to secure housing, obtain a protective order, or appear in court. Individual employers are given discretion to determine whether such leave will be paid or unpaid. While an employer may require documentation of abusive behavior from the employee (including protective orders, court documents, medical documentation, a sworn statement of a counselor, legal advisor, or healthcare worker, or a sworn statement by the employee), the employer must keep all information related to such leave confidential unless the employee consents to disclose information, if the law requires it, or if disclosure is necessary to protect the safety of the employee or others employed at the workplace.


Employees can also use the Massachusetts Earned Sick Time law, amending G.L. c. 149, § 148C, which took effect on July 1, 2015. The law guarantees all workers in Massachusetts access to job-protected earned sick time to care for their health and that of their families. Up to 40 hours leave under this law is also available to workers who must deal with the physical, psychological or legal effects of domestic violence. Leave is accrued at the rate of one hour of leave for every 30 hours worked. At companies with 10 or fewer employees, workers can earn up to 40 hours of unpaid sick time per year; companies with 11 or more employees must let workers earn up to 40 hours of paid sick time yearly. See https://www.mass.gov/info-details/earned-sick-time. Effective April 1, 2018, new rights on the job will be available to pregnant workers under the Massachusetts Pregnant Workers Fairness Act. St. 2017, c. 54.


In the 2018 legislative session, Massachusetts passed a comprehensive paid family and medical leave insurance program.  An Act Relative to Minimum Wage, Paid Family Medical Leave and the Sales Tax Holiday, St. 2018, c. 121, §§ 28 – 30, adding chapter 175M.  Notably, all employees (including self-employed individuals) who meet the monetary eligibility requirements of the UI program, have 4 consecutive quarters of reported earnings to the MA Department of Revenue and who join the program and pay premiums for at least 3 years are eligible for job-protected leave for family and medical reasons (capped at 26 weeks) and benefits capped at $850 weekly.  The law takes effect on January 1, 2019 and the benefits and protections for taking leave are available starting either January 1, 2021 or July 1, 2021 depending on the type of leave.  St. 2018, c. 121 §§ 34, 35.The same act also increased the minimum wage to $15.00 an hour by January 1, 2023 (with annual increases each January 1st to $12.00 in 2019, $12.75 in 2020, $13.50 in 2021, $14.25 in 2022). St. 2018, c. 121, §§ 17 – 21, 31 – 37.  Additionally, the act increased the wage for tipped employees to $6.75 an hour effective on January 1, 2023 (with annual increases each January 1st to $4.35 in 2019, $4.95 in 2020, $5.55 in 2021, $6.15 in 2012).  St. 2018, c. 121, §§ 22 – 26, 31 – 37.   


Workers who lose their jobs due either to plant closings (or the closing of a significant portion of the plant) or to business closings triggered by NAFTA are eligible for additional pre-separation notice, many weeks of benefits and/or training. (See Question 53 for a description of rights under the Trade Adjustment Assistance program.)


On July 1, 2018, an updated equal pay law went into effect in Massachusetts, clarifying what conduct constitutes unlawful wage discrimination and adding protections to ensure greater fairness and equity in the workplace. The statute, Chapter 177 of the Acts of 2016, An Act to Establish Pay Equity, amends the Massachusetts Equal Pay Act, M.G.L. c. 149, § 105A (“MEPA”). The new law and guidance by the Attorney General about its application are available at: https://www.mass.gov/massachusetts-equal-pay-law.


Low-wage workers, including UI recipients, may also be eligible for other income support programs, such as the SNAP program (formerly known as the Food Stamp program) Moreover, they may be eligible for housing assistance, such as the Section 8 program and the Massachusetts Rental Voucher program. Changes in the welfare system have forced increasing numbers of single mothers into the low-wage labor market. Some UI claimants may be eligible for cash assistance (Transitional Aid for Families with Dependent Children, or TAFDC) while waiting for approval of their UI claims. Receiving TAFDC during this gap not only provides much needed income, it may also allow the child's parent to secure subsidized childcare when she does return to work. We encourage advocates to become familiar with these other potential sources of income support as part of their representation of their clients. (See Appendix R for a listing of these other programs.)


Massachusetts Legal Services Website: www.masslegalservices.org


An online version of this Guide with links to many of the decisions issued by the Board of Review and much more information about the UI program in Massachusetts (including the Service Representatives Handbook and DUA's Unemployment Insurance Policy and Performance (UIPP) memoranda, issued before January 1, 2017) are available to the public via the internet at the address above, under Employment/Unemployment Insurance. Other areas of that website provide information on other antipoverty programs and services.


What Is Unemployment Insurance?

The unemployment insurance (UI) system was designed by President Franklin Roosevelt’s Secretary of Labor Frances Perkins and enacted by ﻿Congress in 1935 as part of the Social Security Act, 42 U.S.C. §§ 501 et seq., to stabilize the economy and to provide short-term relief to displaced workers. UI provides temporary cash benefits to workers with a recent attachment to the workforce who have become unemployed through no fault of their own and are currently capable of, available for, and actively seeking work. G.L. c. 151A, §§ 24, 25.


UI is administered by state agencies. The federal Department of Labor sets up certain guidelines and funds the states' administrative costs. In times of high unemployment, the federal government may also supplement state UI benefits with a federally funded extension. Individual states have wide discretion to determine UI benefit levels, the maximum duration of benefits, and the reasons for disqualification. The Department of Unemployment Assistance (DUA) administers the UI program in Massachusetts.


As of October 1, 2018 (and effective for new benefit years beginning October 7, 2018), the maximum benefit rate in Massachusetts is $795 per week (not including an additional allowance of $25 per dependent capped at half of the individual's UI check); the maximum benefit is adjusted annually on October 1, with an effective date for claimants whose benefit year begins on or after the 1st Sunday in October. G.L. c. 151A, § 29(a). Generally, the benefit rate paid to qualified workers is one-half of the claimant's average weekly gross wages up to the weekly maximum, plus any dependency allowance to which the claimant is entitled. Massachusetts provides up to 30 weeks of coverage to each eligible claimant (reduced to 26 weeks when there is a federal extension in effect, or if the insured unemployment rate in each of 10 regions of the state is 5.1% or less. G.L. c. 151A, § 30(a)). Claimants who are in a DUA-approved training program, who have been laid off because of a plant closing, or who have lost their jobs due to NAFTA and other foreign competition may also be entitled to additional federal or state benefits. (See Question 53.)


Unemployment insurance benefits are generally taxable income for both federal and Massachusetts tax purposes. Claimants can choose to have federal and/or state taxes automatically withheld from weekly benefits by so indicating on UI Online or by choosing that option by telephone. In January of each year, DUA provides claimants with tax related information based on the amount of UI received in the prior year on a 1099-G-Form, usually available on UI Online by the end of January along with copies of a claimant's 1099-G for the prior 6 years. Claimants needing information and assistance about their taxes can call the 1099-G Helpline at (617) 626-5647.


Who Is Covered By Unemployment Insurance?

Covered Employees


Almost every employer in Massachusetts takes part in the unemployment insurance program, which covers almost every worker. The Massachusetts UI law (G.L. c. 151A) covers all employees within the Commonwealth, with the exception of those types of employees listed in G.L. c. 151A, §§ 6, 6A (such as employees of churches, trainees at certain nonprofit organizations, work‑study jobholders at a college or university, certain municipal, state, and federal employees, real estate brokers or salespeople paid solely by commission, prison inmates, certain agricultural laborers, independent contractors (as determined by DUA) and self-employed individuals working independent of the direction and control of the employer, and, most recently election workers). St. 2014, c. 144, § 41 amending G.L. c. 151A, § 6A. Although employees serving on a temporary basis in case of fire, snow or other emergencies are exempt under G.L. c. 151A, § 6A (5), the Board held that was not the case for an on-call part-time municipal snow-plow driver who was routinely called on to handle heavy snowfalls. BR-0015 1081 68 (8/26/16) (Key).


Althougth DUA takes the position that inmates participating in work release programs involving employment outside the prison walls are not eligible for UI when the job ends, see UIPP #2016.03, Proper Procedure for Processing UI Claims Filed by Former Work Release Inmates (3/2/16), at least one District Court has ruled otherwise. Dawson v. Cunningham, et al., Boston Municipal Court, Civil Action No. 1501 CV 2126, (McKenna, J.)(8/9/16) (reversing the Board decision on which DUA relied in UIPP #2016.03). DUA was unsuccessful in attempting to abrogate the Dawsondecision in the 2017 – 2018 legislative session.  Senate Bill # 2450, § 1.


UI legislation enacted in 2014 made it significantly more difficult and cumbersome for farmworkers to obtain UI.  Farms are exempted from providing UI coverage if they pay their workers $40,000 or less during a calendar quarter, up from $20,000 per quarter.  St. 2014, c. 144, §§ 42 – 44, amending G.L. c. 151A, § 8A. This change also means that a new determination about a farmworker's UI eligibility must to be made every quarter.


The exclusion of seasonal workers from collecting UI based on their seasonal employment expanded from seasonal employment of 16 weeks or less to seasonal employment of 20 weeks or less. St. 2014, c. 144, §§ 39, 61 amending G.L. c.  151A, §§ 1, 24A.


Employee, not Independent Contractor


The UI law carries a strong presumption that a claimant is an employee, and not an independent contractor. (See Question 39 for the test that DUA employs to distinguish an independent contractor from an employee.)


Sources of Law Governing the UI Program

Chapter 151A of the General Laws of the Commonwealth is the primary source of law governing the UI program. The relevant Massachusetts law is found at:


	G.L. c. 151A, especially §§ 1 (definitions), 24, 25, 30, 39-42, 74;

		430 CMR 2.00 et seq.-DUA regulations on selected topics and procedural issues;

		801 CMR 1.02-rules governing informal hearings

		various Massachusetts court decisions, many of which are described in this Guide;

		Decisions made by the Board of Review (the appellate body within DUA). Decisions are referenced in the Guide.  Recently, the Board posted all of its decisions made in 2017 and 2018 on line and will continue to do so.  In addition, the Board has categorized and posted “Key Decisions.” These are decisions that the Board has determined “contain significant issues, create new precedent, or may help parties and their representatives better understand aspects of the Massachusetts unemployment law.” The easiest way to access Board of Review materials is at www.mass.gov/dua/bor.  (See Appendix C for the list of categories of Key Decisions; however, this list is an evolving one). Key Decisions noted in the Guide are indicated by the term “Key” after the date of the Board decision. Additional pre-2017 Board decisions not on the web are available at the Board of Review, Department of Unemployment Assistance, 19 Staniford Street, 4th Floor, Boston, MA 02114, phone number 617-626-6400. They may also be available on the on-line version of the Guide at www.masslegalservices.org under “Employment.” The Board decisions posted here include decisions decided through December 31, 2018 and not all Key Decisions are posted.  

		DUA's website at www.mass.gov/dua: and

		DUA's Unemployment Insurance Policy and Performance (UIPP) Memos, available on line for memos issued since January 1, 2017 at https://www.mass.gov/lists/unemployment-insurance-policy-performance-memos. Memos going back to 2012 are referenced in this Guide and are available through a public records request to DUA (easily done through DUA’s website at https://www.mass.gov/topics/executive-office-of-labor-and-workforce-development-public-records-requests).

		DUA’s Service Representative Handbook(SRH) available at https://www.masslegalservices.org/LegalAdvocacyGuides. Although it does not carry the force of law, the most recent version available was produced in 2009, and UI advocates contest some SRH interpretations, this policy manual contains fact patterns with interpretations used for initial eligibility determinations.  Hearing officers may not agree with citations from the SRH, however, we are not aware of any other DUA policy manual in effect at this time.  The SRH does not bind review examiners if they have a contrary view of the law. In Dicerbo v. Nordberg, No. 93-5947B, 1998 WL 34644, *2 (Mass. Super. 1998) (not reported in N.E.2d), the court held that requiring review examiners to adhere to [DUA]’s sub-regulatory legal interpretations violates applicable state and federal law. Id.at *3. (See also Questions 59 and 63.)



Note:  DUA is currently revising the SRH, reorganizing its contents, and anticipates issuing a new version after DUA’s current regulatory review is completed. A recent public records request sent to DUA produced 2 amendments to the SRH; a new chapter 1, Adjudicator Responsibilities and Code of Conduct; and revisions to SRH §§ 1622, 1622(A), 1622(B) (concerning effective date of claim, predates, employer requirements for notifying claimants about applying for UI.) Other than these revisions, until a new SRH is issued, advocates should rely on DUA's UI Policy and Performance (UIPP) Memos.  


	Other guides, also available from DUA (in its Boston walk-in offices or on its website) are Unemployment Insurance: A Guide to Benefits and Employment Services, (https://www.mass.gov/files/documents/2019/04/05/unemployment%20bro%20P25...); and Training Opportunities Program and Applying for Approved Trainin While You Are Collecting Unemployment Insurance (https://www.mass.gov/files/documents/2016/08/xi/1938-508.pdf). These are listed here solely as references and not as endorsements by the authors of their contents.



The relevant federal law governing unemployment compensation law is found at:


	26 U.S.C. §§ 3301 et seq.

		42 U.S.C. §§ 501 et seq.

		20 C.F.R. pts. 640, 650-Department of Labor regulations

		U.S. Department of Labor, Employment and Training Administration Directives including Unemployment Insurance Program Letters (UIPL) and Training and Employment Guidance Letters (TEGL) available at: https://wdr.doleta.gov/directives/

		Additional information from the Deparment of Labor is easily accessible through a dashboard portal at: http://www.oui.doleta.gov/unemploy/DataDashboard.asp.

		The National Employment Law Project (NELP) is another very useful source of information and their resources are available on their website: www.nelp.org.

		The Department of Labor's guidance on federal conformance standards that states must follow are available at http://ows.doleta.gov/unemploy/conformity.asp.The most important aspects of the overarching federal framework are that it requires the state agency (1) to establish administrative procedures calculated to deliver benefits reasonably promptly "when due," and (2) to provide parties with procedures (including initial determinations and hearings) that meet federal due process standards. 42 USC § 503(a). Additionally, the Federal Unemployment Tax Act (FUTA) has numerous important requirements that set either a "floor" for or a "ceiling" on the limits of state law. Advocates should review, in particular, 26 USC § 3304(a), which lists the state law requirements to obtain the approval of the Department of Labor. Examples of these requirements include suitability criteria, including the "prevailing conditions of work" test, § 3304(a)(5); UI benefits while in job training, § 3304(a)(8); limitations on canceling wage credits, § 3304(a)(10); protections against the denial of UI solely due to pregnancy, § 3304(a)(12); benefits for noncitizens, § 3304(a)(14); and limitations on deductions from UI for retirement pay, § 3304(a)(15).



Additionally, state law must provide that employees may not waive their right to unemployment compensation; any purported waiver is invalid. All 50 states, as well as the District of Columbia, the Commonwealth of Puerto Rico and the Virgin Islands) prohibit waivers of claims to UI. Mitchell Energy & Development Corp v. Fain, 311 F.3d 685 (5th Cir. 2002). The law prohibiting waivers of the right to UI in Massachusetts is G.L. c. 151A, § 35.


What is the Role of the Department of Unemployment Assistance?

The Massachusetts Department of Unemployment Assistance (DUA) is a department within the state’s Executive Office of Labor and Workforce Development.  G.L. c. 23, §1. DUA administers the Commonwealth’s unemployment insurance (UI) program. The DUA Director is Richard A. Jeffers and DUA's Chief Counsel is Martha Wishart. DUA performs a wide range of unemployment related functions, including:


	determining and collecting employer contributions;

		processing claims for UI;

		establishing eligibility for UI;

		job search, retraining and other reemployment services; and

		collecting employer contributions under the Massachusetts healthcare law.



DUA's administrative costs are funded by the residual amount of federal taxes—after receiving a credit for their state contribution—that employers pay directly to the federal government.


What UI Taxes Do Employers Pay?

DUA levies a tax on the first $15,000 of employee wages of every employer covered under the Unemployment Insurance Law, G.L. c. 151A, § 14(a). The tax rate is based in part on the employer’s experience rating—the calculation of an employer's average number of employees whose employment ended during the past 3 years who subsequently received UI.


The employer’s tax rate is also based in part on the statutory rate schedule in effect for Massachusetts employers. The schedule is designed to automatically increase employer assessments if the UI Trust Fund balance falls too low in relation to UI claims. G.L. c. 151A, §14. Schedules are denoted by a letter (A – G) with higher letters signifying higher overall tax rates. Notwithstanding the purpose of the employer rate schedule to maintain a sufficient balance in the UI Trust Fund automatically, the legislature has frequently intervened to set a rate lower than the schedule calls for. For calendar years, 2018 and 2019, the rate schedules in effect are Schedule D and Schedule E respectively. St. 2017, c. 63.


Federal regulations now require states to meet several new standards for interest-free federal advances taken during the first five months of a calendar year and repaid in the fall. See 75 Fed. Reg. 57146 (9/17/10) codified at 20 CFR Part 606.  Free federal advances are only available if in at least one of the five years prior to the calendar year the advances are taken, the trust fund reserves are equal to an average high cost multiple solvency measure. The measure is phased in over five years from a multiple of .50 for 2014, .60 in 2015 up to 1.0 for advances in 2019.


The Average High Cost Multiple (AHCM) is computed based on the average benefit cost rate for the three highest years in the last twenty or the last three recessions whichever is higher. If federal advances are necessary in 2019 through 2023, under DUA’s own projections, Massachusetts will not meet the federal standard for AHCM. DUA, Unemployment Insurance Trust Fund Report, (“Report”), February 2019. As a result of the legislature’s annual overriding the statutory trigger to ensure sufficient funds in the UI Trust Fund, the October 2018 Report showed that Massachusetts had the 5th lowest AHCM. October 2018 Report at p. 9, Table 5: Solvency of State Trust Funds; see also https://oui.doleta.gov/unemploy/docs/trustFundSolvReport2018.pdf.


Taxes are assessed against employers in inverse chronological order of the individual’s base period employment, up to 36% of the individual’s wages with that employer.  G.L. c. 151A, §14(d)(3).  Certain charges are not charged to an insured employer but rather to the solvency account. These charges include dependency allowances, extended UI benefits to participate in training, leaving for urgent, compelling and necessitous reasons, and separations during the base period from employers who were not the claimant’s employer during the last 8 weeks of employment before applying for UI.  Id.


The experience rating was designed to encourage employers to keep people on the payroll. One negative consequence, however, is that it gives the employer a financial incentive to argue that claimants should be denied UI benefits, in order to keep the employer's experience rating low. Certain nonprofit and government employers can self-insure, i.e., they opt out of paying these taxes and instead reimburse DUA for the actual benefits paid to their former employees. Sometimes these employers contest claims even more vigorously than employers who pay the taxes, because they have to reimburse UI payments including payments charged to the solvency fund on a dollar-for-dollar basis.


  Part 1 The UI Claims Process


  1 How Does a Worker Apply for Benefits and What Are the Problems with UI Online?


A worker whose employment stops or whose wages are reduced to the point that UI is available should immediately file a claim with DUA to capture all earnings in the worker's base period of the claim (See Question 7). Generally, the later the worker applies, the greater the likelihood of her receiving a reduced amount of unemployment benefits. For this reason, it is best to apply during the first week of total or partial unemployment. (See Question 9). The claim begins the Sunday of the calendar week in which the claim is filled, called "the effective claim date." With very limited exceptions, (See Question 5), UI will not be paid for any week preceding the effective date of a claim.


Workers who need to file a new claim, reopen a claim, continue to certify for UI benefits, check a claim/payment status, update personal information, file a waiver of overpayment, file an appeal, estimate future benefits, etc. can do so online. UI Online Services is available at https://www.mass.gov/unemployment-insurance-ui-online. The website is accessible daily from 6:00 a.m. to 10:00 p.m. A claimant previously using WebCert or TeleCert is able to use UI Online Services by providing his or her mother’s maiden name to set up a new password for UI Online Services. 


Additionally, DUA created a UI Online Claimant User Guide, which explains how to use the UI Online Services system. It is available at: https://www.mass.gov/files/documents/2016/08/qk/claimant-uiol-ug-02-claimant-logon-password-and-navigation.pdf


Claimants can change their correspondence preference (U.S. mail or email) by either calling the DUA call center and speaking with an agent (1-877-626-6800 toll-free for area codes 351, 413, 508, 774, 978 or 617-626-6800) or logging into their UI Online account and clicking: View and Maintain Account Information→ Contact information→ Correspondence Preference →Edit →How would you like to receive your correspondence?  □ Electronic □ US Mail. (See UI Online Claimant User Guide Claimant Activities - View and Edit Contact Information [p. 8].)


Note: Claimants who select U.S. mail as their correspondence preference will also receive notices in their UI Online Inbox but will not get email alerts.  Claimants who select email will not receive hard copies of DUA’s correspondence and need to be vigilant so that important time-limited opportunities are not lost. This is especially the case if the claimant is relying on a smartphone rather than a computer. DUA has warned that the UI Online view as it appears on a smartphone is problematic because attachments that contain important information cannot be accessed through a smartphone.


Problems with UI Online


UI Online is an English-only system. UI Online is primarily for those English-speaking claimants with high level reading ability, computer skills, and regular computer access (as over 338,514 households in Massachusetts have no internet subscription and the majority of these households have very low or moderate incomes, the increasing reliance on an on-line system has a disparate negative effect on low wage workers). (For more information about UI Online and LEP claimants, see Question 52.) 


The Board of Review has repeatedly acknowledged the technical barriers imposed on claimants by DUA’s filing and registration system on-line and found good cause in various situations.  See BR-0023 4469 28 (12/24/2018) (Claimant had good cause for submitting late certification , when a DUA error caused the online system to  not allow him to certify on time); BR 0025 1624 89 (9/24/2018) (Claimant had good cause for failing to complete RESEA review after gaining and losing a job within 10 days, as the email from a career center employee did not indicate the RESEA program would re-open when claimant began collecting UI again); BR-0025 6888 02 (9/6/2018) (Claimant showed justification for a late appeal after being locked out of his online account and repeatedly seeking assistance); BR-0025 1912 55 (7/30/2018) (Claimant had good cause for a late appeal, as his dyslexia rendered him unable to understand the DUA notice, and his multiple attempts to contact DUA for assistance were unsuccessful);BR-0023 4912 20 (4/30/18) (Claimant had good cause for failing to attend RESEA orientation seminar where he was unable to open the letter issued electronically notifying him to attend and the career counsellor could similarly not open the letter); BR-0022 3860 38 (1/19/18)(Good cause for granting a pre-date was found for a claimant who was forced to re-open his claim as he was in and out of unemployment every other week due to the employer’s unusual furlough program); BR-0020 8343 16 (9/25/17)(Failure of claimant to appeal 3 listed issues due to the “intricacies” of the UI Online system did not preclude Board from considering all 3 appeals); BR-0022 4579 70 (10/17/17)(where claimant received one notice that her training application had been approved and a second notice stating that the extended benefits had been denied, claimant was determined to have properly concluded that her training had been approved and that she did not have to participate in work search).


Workers unable to use UI Online should apply by telephone instead, using the telephone numbers listed below:     


	For Area Codes 351, 413, 508, 774, and 978: 877-626-6800

		For Area Code 617 and all others: 617-626-6800

		TTY/TTD: 888-527-1912



Currently, information is provided in to workers in most language either through DUA multilingual staff or through the use of a telephone multilingual language line.


Claimants can also schedule a callback from the TeleClaim Center by visiting https://www.mass.gov/orgs/department-of-unemployment-assistance and selecting "Telephone Services."


DUA’s telephone services run 8:30 am–4:30 pm, Monday through Friday. To reach a DUA agent more quickly, advise claimants to call  on Monday if the last digit of their Social Security number (SSN) is 0 or 1; Tuesday for SSN 2 or 3; Wednesday, 4, 5 or  6; Thursday, 7, 8 or 9; any last digit, Friday.


In addition, claimants may apply in person on a walk-in basis at the Boston DUA office, Charles F. Hurley Building, 19 Staniford Street, 1st Floor, Boston, MA 02114. In addition, at each of the career centers, claimants can get help from an individual referred to as a "UI Navigator" who will connect the claimant to DUA’s call-in assistance.  Note: walk-in centers each have different hours of operation. The list of career centers and their hours are available at www.mass.gov/careercenters or at 1-877-US2JOBS. DUA policy is that Career Center staff will respond positively to all requests by claimants for assistance and help them navigate the UI Online system, including providing a tutorial on how to file a claim and/or in case of hardship, one-on-one assistance on how to enter the claim. As always, staff will serve all customers who come into the centers with questions. Interpreter services remain available for any LEP customers.


By statute, DUA must provide an in-person orientation within 15 days of the application and must inform the claimant about the determination process, eligibility criteria (including worker profiling), health insurance, and extended UI benefits while participating in training. G.L. c. 151A, § 62A (c). However, DUA does not provide this orientation in person any longer, and such failure may provide an advocacy handle.


DUA may impose a sanction on claimants of a 1-week suspension of UI benefits for failure to attend Career Center seminars if requested to do so by DUA, unless they have good cause; and where there is no finding of good cause, the sanction continues until the claimant attends the seminar. DUA imposes even more severe sanctions on claimants during periods of federal extended benefits. To schedule a Career Center seminar, call 1-800-653-5586 or call the nearest One-Stop Career Center. (See Question 50.)


All DUA notices must contain the address and telephone number of the regional office serving the individual, as well as a statewide toll-free number for telephone claims services (for area codes 351, 413, 502, 774, and 978, the number is 1-877-626-6800; for all other area codes, the number is 617-626-6800). Additionally, the statute requires DUA to prepare notices and materials explaining the right to file in English, Spanish, Chinese, Haitian Creole, Italian, Portuguese, Vietnamese, Laotian, Khmer, Russian, and any other language that is the language of one-half of 1% of all Massachusetts residents. G.L. c. 151A, § 62A(d)(iii). (See Question 52 for more information on DUA's obligations under this statute.)  A claimant is considered to have initiated a claim as of the date that she first contacts or  attempts to contact DUA. G.L. c. 151A, § 62A(f). This means that if the claimant is discouraged from filing or delays filing for some other reason determined to constitute "good cause," the claims filing date relates back to the date of first contact.


Note: Advocates have observed many instances where claimants are receiving multiple notices on the same day, e.g. a separation disqualification and a disqualification based on issues concerning availability to work. It is important that each disqualification is appealed separately to preserve the claimant's rights.


A UI Online application is deemed complete only when it is finished and the claimant gets a “confirmation page” that states the application has been submitted online or through the mail.


In 2014, the Massachusetts Legislature created a Special Commission to study the efficacy of the adjudication of claims by the DUA.  Comprising members of  the  Legislature, state and municipal governments, and employer and employee advocacy groups, the Special Commission issued a comprehensive report that made eight recommendations to improve the efficacy of the DUA.  With respect to UI Online, the Special Commission recommended that the DUA: (1) continue its on-going review of UI Online’s design, accompanied by greater transparency and input by employers and claimants (e.g., focus groups to test new filing/response systems before implementation), and (2) ensure access to claimants of Limited English Proficiency, as well as access to filing by telephone (with the aid of customer assistance personnel) for claimants who cannot use UI Online.  See Commonwealth of Massachusetts, Office of the State Auditor, “Report of the Special Commission to Conduct an Investigation and Study of the Activities and Efficacy of the Adjudication of Unemployment Insurance Claims by the Department of Unemployment Assistance,” at pp. 2-3, available at www.mass.gov/auditor/docs/special-reports/2016/ui-commission-report.pdf.


Advocates are urged to be vigilant when claimants raise issues of ineligibility due to problems with UI Online.  A report issued by the National Unemployment Law Project, Closing Doors on the Unemployed:  Why Most Jobless Workers Are Not Receiving Unemployment Insurance and What States Can Do About It, (“Closing Doors”), 2017, available at https://www.nelp.org/publication/closing-doors-onthe-unemployed/ has documented that Massachusetts is one of the 10 states with the steepest increase in denials for non-separation reasons and that 5 of these states, including Massachusetts had instituted new claims-filing systems.  Closing Doors, at p. 11.  And in a comparison of UI denial rates between 2012-2016 and 2007-2011, the MA percentage increase was 2266%. Closing Doors, at p. 23. 


If problems with the UI system result in eligibility issues, please contact Brian Flynn at bflynn@gbls.org.


Applying for UI from outside of Massachusetts


Claimants who work in Massachusetts and have moved to another state may still be eligible for UI by filing an "interstate claim." Interstate claims follow Massachusetts law (which is generally a more generous program than most other states). Interstate claims can be initiated through UI Online or by calling the Teleclaim Center. Claims will not be accepted from outside mainlain U.S., Puerto Rico, the US Virgin Islands and Canada and benefits should not be requested during any time the claimant is not in the US, its territories or Canada. (See Question 46 Combined Wage Claims (Interstate Claims)).

  
  2 What Information Does DUA Require?


DUA may ask a worker to furnish some or all of the following information when applying for unemployment:


	name (in English), home address, mailing address, and telephone number;

		Social Security number or card;

		date of birth;

		home address, telephone number and email address (if available);

		proof of citizenship; or, if a non-citizen, proof of satisfactory immigration status, including an "alien" identification number, work authorization including expiration date, permanent resident alien card ("green card"), or other official documentation from United States Citizenship and Immigration Services (CIS, formerly INS) and a copy of the document (See Question 51);

		names, addresses, and telephone numbers of all employers during the prior 15 months and the dates of work for each employer;

		employment start and stop dates and recall dates;

		union name and local number (if a union member);

		check stubs or records of earnings, if available;

		last day of work, reason for separation including any separation notice, termination notice or pink slip;

		the state and county for any non-Massachusetts Child Support orders;

		if choosing direct deposit (rather than debit card), bank account number and bank's routing transit number; (note: if this information is not provided, DUA will automatically provide UI benefits through a debit card);

		name, date of birth, gender, and Social Security number for each dependent, including proof of dependency (any one of the following is acceptable: birth certificate, "green card," passport, Social Security card, school document, medical record, health insurance card, tax form. See BR- 0024 6239 17 (12/24/2018) (Dependent child’s Social Security card and signed hospital birth record satisfied DUA identification requirements for a dependency allowance) (See Question 47); 

		if applicable, a doctor's certificate of (a) any work restrictions, or (b) the claimant's capability to work at least part-time for 15 hours a week or more (with or without a reasonable accommodation. (See Question 8);

		if applicable, military discharge papers, the DD-124 Member 4 form (can be requested on line at http://www.dd214.us);

		if employed by federal government within the past 18 months, the SF-18 and/or SF-50 form provided by the government employment at the time of seperation.



Other information that DUA may require includes that relating to union pension and/or other pension payments, workers' compensation, vacation or personal time-off pay, severance pay, and enrollment in a school or training program.


Note:  Advocates should warn claimants not to file their UI claim through third parties who charge a fee for this service. DUA will accept only those claims coming directly from a worker.




Investigation and initial adjudication of claim


If the employer questions the claimant's eligibility for UI benefits, a DUA claims adjudicator conducts an investigation. The DUA will require the claimant and the employer to complete initial questionnaires that are either posted on their account through UI Online or sent by mail, depending on the choice of correspondence. If there are additional questions that have arisen as a result of the employer’s response, DUA requires the claimant to fill out a rebuttal questionnaire that is either posted online on the claimant’s account or mailed to the claimant. The claimant can respond either online or by telephone, to provide her explanation of the reason for separation.


DUA is under a federal obligation to make a “reasonable attempt to obtain material facts from the parties.”  ET Handbook No. 301, 5th ed., Change 1 (10/13/05).  However, the timelines offered to the parties to accomplish this are very tight and inexplicably DUA has recently made the requirements even harsher.  DUA provides the parties with written notice that information is required by a certain date.  The deadline set for receipt of information can be 5 days or 10 days, but no less than 48 hours to be considered “reasonable.”  Under a recent revision to the Service Rep Handbook, if either party did not respond to the initial fact-finding, a second attempt had to be made by telephone.  SRH, [NEW], Chapter 1, Adjudicator Responsibilities and Code of Conduct, § 4.1. However, in an unpublished UIPP (to be published shortly), DUA now provides that if a response to a questionnaire has not been returned by the deadline date, “adjudicators may proceed with adjudicating the issue utilizing the information available.”  UIPP 2018.03, Reasonable Attempts (3/23/2018).  If a fact-finding has been timely returned and the adjudicator has further questions and cannot contact the party, the adjudicator must call, leave a detailed message, and provide 48 hours for a response.  Id.


Note:  DUA has ended its practice of sending the claimant questionnaires about employment during the claimant’s base period with non-interested party (non IP) employers (employers who did not employ the claimant within the last 8 weeks before filing for UI benefits).  Additionally, a claimant’s failure to respond to a questionnaire about employment with a non IP employer should have no impact on the claim.  If problems occur, contact DUA Constituent Services preferably by email at constituentservices@detma.org or at 877-626-6800 toll free for area codes 351, 413, 508, 774, 978 or 617-603-6800.  




DUA states that the claimant and employer statements appear on the claimant’s online account. They are also available in hard copy in the Hearings Department file and advocates should review them as a routine part of hearing preparation. If DUA has not yet scheduled a hearing, documents are available by sending a Public Records Request to DUA. See a Appendix I.


Advocates should look carefully to see whether a DUA staff member in fact made contact with your client and, if there are language barrier issues, determine if DUA used an interpreter. (See Question 52.)


Notice of Approval/Notice of Disqualification


At the conclusion of this initial adjudication of the claim, the adjudicator issues a Notice of Approval or a Notice of Disqualification on the claimant's eligibility for unemployment benefits based on the information gathered. (See Appeals Process, Part 6.) If the claims adjudicator decides a claimant is eligible, benefits date back to the date of application.


Confidentiality


Generally, information collected under the UI statute is not a public record, not admissible in any other proceeding, and is absolutely privileged. G.L. c. 151A, § 46(a). Tuper v. North Adams Ambulance Service, Inc., 428 Mass. 132, 137, 697 N.E.2d 983, 986 (1998) (affirming that the confidentiality provisions of § 46 provided additional support for a judge's allowance of defendant's motion to preclude any reference to a UI decision and proceedings in a subsequent civil action; Yin v. Biogen, Inc. 2015 WL 8024542 *6 (D. Mass. 12/4/15)(same); Bergeron v. L & M Flooring, LLC, 92 Mass. App. Ct. 1104, 87 N.E. 2d 1202 (table), 2017 WL 3623500 * 4 (8/24/17)(same and noting that UI decision cannot be used offensively against the defendants in a subsequent civil action for wrongful termination). Anyone who unlawfully discloses information collected during the claims process may be punished with a maximum fine of $100 and up to 6 months in jail. G.L. c. 151A, § 46(e). The Appeals Court has ruled, however, that the “basic underlying fact of . . . receipt of benefits” is not information protected by Section 46(a). Howell v. Enterprise Publishing Co., 72 Mass. App. Ct. 739, 752, 893 N.E.2d 1270, 1283 (2008).


Some limited exceptions exist to this confidentiality/non-admissibility rule. See G.L. c. 151A, § 46(b)-(c). The statute allows disclosure to the Division of Health Care Finance and Policy for administration and enforcement of the Massachusetts healthcare law, including the "free rider" surcharge on employers who do not provide health insurance and the employer's "fair share" assessment, G.L. c. 151A, § 46(c)(7); and to provide information to the Census Bureau and the Bureau of Labor Statistics, G.L. c. 151A, § 46(j).


Moreover, an exception to this privilege arises whenever the information is sought for use in “any civil or criminal case brought pursuant to [chapter 151A] where the department or commonwealth is a necessary party.” G.L. c. 151A, § 46(c)(1).


The Superior Court held that when a claimant appeals a Board of Review decision to the District Court, “the records of that proceeding . . . [become] a matter of public record outside of the provisions of [G.L. c. 151A, § 46],” Beaubrun v. Family and Cosmetic Dentistry of North Andover, LLC, 29 Mass.L.Rptr. 154, 2011 WL 6379299, *1 (Mass. Super. 2011) (emphasis in original). HOwever, on appeal, the Appeals Court held that the underlying rationale for a DUA decision and the record of the substance of the proceedings are protected by the privacy provisions of G.L. c. 151A, § 46, and that as a consequence, factual findings in a DUA decision may not be accorded issue-preclusive effect,  Beaubrun v. Family and Cosmetic Dentistry, 85 Mass. App. Ct. 1104, 4 N.E. 3d 939, (2014).


  3 What Is the Initial DUA Eligibility Process?


An individual initiates a claim for UI benefits by filing a claim through an internet program called “UI Online.” Persons unable to use the internet may apply by telephone. (See Question 1.) With the exception of the Boston walk-in office, claiments can no longer apply in person. If the DUA adjudicator initially finds the claimant eligible, she mails a UI Request of Information to the employer, which notifies it of the claim. The employer has 10 days in which to respond by returning the completed UI Request to DUA.


Employer requirements, reporting information, and employer information for claimants.


DUA has the responsibility for collecting the wage reports that the state requires employers to file (for UI, taxation, and other purposes). G.L. c. 151A, § 14P, inserted by St. 2009, c. 4, § 78. DUA regulations at 430 CMR 5.20–5.23 set out the procedural requirements employers or their agents must following in reporting wages.


Section 25(a) of the Unemployment Insurance Law requires that benefits not be paid in any week in which a claimant “fails…to comply with the registration and filing requirements of the commissioner.” G.L. c. 151A, § 25(a) (the position of commissioner is now called “director,” this term will be used in this Guide when not directly quoting the text of a statute or case). The statute goes on to require that “the commissioner shall furnish copies of such requirements to each employer, who shall notify his employees of the terms thereof when they become unemployed.” Id. (emphasis added).


If DUA finds that a claimant has violated a “registration” requirement, advocates should check that the claimant’s employer has provided the relevant information.


Timeliness for employer


An employer who fails to respond without “good cause” within this 10‑day period is barred from participating as a party to any related proceedings. The lead case on the subject of good cause for failing to timely respond is Torres v. Director of the Div. of Employment Security, 387 Mass. 776, 443 N.E.2d 1297 (1982). In Torres, the Supreme Judicial Court ruled that an employer who did not receive notice because of a misaddressed envelope had good cause.


An employer who has lost “party” status may, nevertheless, still participate in the UI hearing but only as a witness. This means that the employer may provide testimony and/or documents regarding the claimant’s job separation but has no right to cross-examine the claimant, to postpone the hearing, or to appeal the decision.


Note: The timely response to DUA determines the next step and gives the employer an opportunity either to corroborate the employee’s entitlement to benefits or to claim that benefits should not be granted.


Determination of eligibility


If the employer indicates that the claimant was “laid off,” DUA deems the employee eligible and the employee should begin to receive benefits immediately. (See Receiving Benefits, Part 5.)


On the other hand, if the employer indicates one of a range of other options, DUA withholds UI benefits until it determines eligibility through an online process or by telephone. Thus, in certain cases—discharge or quit cases; cases where the circumstances of separation are questionable; cases where there are other issues involved––a claims adjudicator must make an eligibility determination.


Other examples of reasons DUA may investigate a claim include: a claimant is not available for or actively seeking work; a claimant is on a leave of absence; a claimant is receiving other pay or workers’ compensation; a claimant is receiving a pension; the claimant is a non‑citizen and lacks proof of current work authorization.


Under DUA policy, DUA adjudicates all separations from different employers if these separations occurred during a claimant’s last 8 weeks of employment. (See Question 45), but a claiment who left employment within that period in good faith to accept new employment and became separated from that new employment for good cause attributable to the new employing unit should not be disqualified per  G.L. c. 151A, § 25(e), ¶3.


Further, a claimant may receive more than one DUA notice of disqualification arising from a separation from several jobs or even from the same job. For example, DUA may disqualify a claimant because of the nature of her separation or because she has not been looking for work since the separation. The claimant must appeal each disqualification in order to preserve eligibility for full UI benefits. If a claimant failed to appeal both notices timely and late files an appeal on the second notice DUA should allow good cause for any late appeal. GBLS has been working on this issue and if you see simialr situations please contact Brian Flynn at Bflynn@gbls.org


  4 How Are Benefits Calculated?


Calculating Monetary Eligibility and the UI Weekly Benefit Amount

In order to be monetarily eligible for UI, a claimant’s total earnings in their “base period” (see step 1 below for an explanation of “base period”) must equal or exceed the claimant’s weekly benefit amount multiplied by 30.  The Steps outlined below describe how the weekly benefit amount, the total amount of UI benefits, and the duration of UI benefits are calculated.


Step 1: Figure out the 4 completed calendar quarters prior to the filing of the claim and add up the total wages from these quarters. Calendar quarters are January 1st to March 31st, April 1st to June 30th, July 1st to September 30th, and October 1st to December 31st. The 4 prior completed calendar quarters make up the claimant’s “primary base period.” The claimant may use his most recent wages in an incomplete quarter (called the “lag period”) plus the prior 3 completed quarters, called his “alternate base period,” if the claimant is ineligible for UI using the primary base period, or if using the alternate base period results in at least a 10% higher benefit credit.  (See Question 7 for a description of primary and alternate base periods.) Note: The weekly benefit amount excludes any allowance for dependents.


Step 2: Add together the 2 highest calendar quarters of wages in the base period and divide by 26 (the number of weeks in the 2 quarters) to determine the average weekly wage.


Alternative Step 2: If the claimant worked only 2 quarters or fewer in the base period, determine the average weekly wage by dividing the highest (or only) quarter by 13. Note: This formula is particularly problematic for claimants who have worked for 2 quarters and earned fluctuating wages so that the two quarterly earnings vary greatly (due to slow-downs, overtime, payment of wages that are illegally late, etc.), resulting in monetary ineligibility because the average weekly wage is based on earning in the high quarter. Under this formulation, it is often mathematically impossible for total earning to equal or exceed 30 times the claimant's weekly benefit rate. See G.L. c. 151A, § 1(w). This result has a disparate impact on low wage workers who are the most likely to have volatile work schedules and could be easily remedied by calculating the weekly benefit rate based on the average of the wages in 2 quarters rather than determining the weekly beenfit rate on the basis of wages in the high quarter alone.


Step 3: The weekly UI benefit amount is the average weekly wage divided by 2 rounded to the nearest dollar.


Under this 3-step calculation, a claimant is monetarily eligible for UI benefits if her total base period earnings equal or exceed 30 times her weekly benefit rate.


Calculating the Total Amount of UI Benefits


The total amount of UI that a claimant can receive in the benefit year (the 52 weeks after applying for UI benefits) is called the maximum benefit amount (and also referred to as the “total benefit credit.”) The maximum benefit amount is the lesser of 30 times the weekly benefit amount or 36% of the total wages earned during the base period.  


Step 4:  To determine the maximum benefit amount, calculate which amount is smaller – either 30 times the weekly benefit amount or 36% of the total wages in the claimant’s base period.


Calculating the Duration of UI Benefits


Step 5: Calculate the duration of UI benefits by dividing the maximum benefit amount by the weekly benefit amount. The maximum number of weeks is 30 weeks (capped at 26 weeks during a period of federal extended benefits).


A more detailed explanation of calculating UI benefits can be found in Unemployment Insurance: A Guide to Benefits and Employment Services, available at http://www.mass.gov/lwd/docs/dua/p2594-508.pdf (provided here as a reference and not as an endorsement of its contents).


Access monetary information (the weekly benefit amount, the maximum benefit amount for the benefit year, and the effective date and end date of the benefit year) through UI Online. Currently the path is: “View and Maintain Account Information,” then, “Monetary and Issue Summary,” then “Status.”  Claimants can also obtain information about potential benefits through UI Online by clicking “Estimate Future Benefits” to access the Benefits Estimator Information page.

 
  5 When Does Eligibility for Benefits Begin?


  A claimant becomes eligible to begin collecting UI benefits one week after becoming unemployed. This week-long waiting period starts on the Sunday before the date of the claimant’s application. However, if the claimant is reopening a previous claim, the 1-week waiting requirement is waived. Under G.L. c. 151A, § 62A(f), a claimant is deemed to have initiated a claim on the first day that she contacts or attempts to contact DUA, whether or not she is able to speak with a DUA representative on that day—this is why workers in most situations should file UI claims as soon as their employment stops. The effective date of the claim is the Sunday before the date that the claimant first attempts to contact DUA (subject to the 1-week waiting period). The employer must display a DUA poster titled “Information on UI Benefits” and provide former workers with written notice of how to file for UI benefits within 30 days of the last day they worked.


Note: A UI Online application is not complete until the Confirmation Page appears. If not completed up through Saturday at 9:59 pm of the week it was started, a Request for Benefit Payment is saved on UI Online.




Predating a Claim


If the employer does not give written notice of how to file for UI benefits within 30 days from the last day the claimant provided paid work and the claimant does not file a timely application for benefits, the claimant is automatically entitled to have the claim predated to the first week of UI eligibility. G.L. c. 151A, § 62A(g.) Notwithstanding this statutory requirement, the Board has repeatedly reversed denials of predate where the employer has failed to provide written instructions.  BR-0024 6139 64 (12/24/2018); BR-0025 1553 94 (9/28/2018); BR-0022 533 19 (4/30/18); BR-0022 4583 16 (3/16/18); BR-0021 6448 96 (11/28/17); BR-0022 1570 69 (9/13/17); BR-0021 1788 30 (8/28/17); BR-0019 9348 56 (6/28/17); BR0019 9348 56 (6/28/17); BR-0017 7570 67 (8/26/16); BR-112109 (11/30/10) (Key). This rule applies even if the claimant is reopening her claim. SRH §§ 1622 (B) (revised 5/2017) Predating of claims is also available when the claimant was in partial unemployment during the week prior to filing the claim, and if the claimant is able to establish good cause for failing to file earlier. Another reason for predating is the inability to reach a Call Center or DUA representative due to the volume of claims, BR-0017 2892 01 (6/28/16), or the failure of DUA to provide information in a claimant’s primary language. (For additional provisions concerning predated claims, see G.L. c. 151A, §23(b); 430 CMR 4.01(3), (4); SRH §§ 1622, 1622(A) - (B) (revised 5/2017). Problems with UI Online can also constitute grounds for predating a claim.  BR-0022 3860 38 (1/19/18)(holding that technical barriers in DUA’s filing and registration system for someone who is in and out of unemployment constitutes good cause for predating).


Note 1: Using UI Online, claimants can predate their claim back only 1 week. If claimants would like to predate their claim for more than 1 week, they need to call the DUA Call Center at 877-626-6800 toll free for area codes 351, 413, 508, 774, and 978 or 617-626-6800 and speak with an agent.




Note 2: The Call Center cannot resolve a request to predate by more than 14 days for an initial claim, or by more than 21 days for a continued claim; an adjuster will resolve this request.




Once DUA determines the claimant eligible for UI, the state will issue UI benefits through  a DUA Debit Mastercard (Bank of America), or, if the claimant affirmatively chooses, through direct deposit. To activate the Bank of America card, call the bank’s customer service at 1-855-898-7292. Information on direct deposit is available at the DUA website at https://www.mass.gov/how-to/set-up-direct-deposit-for-your-unemployment-benefits, or by calling 877-626-6800 toll free for area codes 351, 413, 508, 774, and 978 or 617-626-6800.  Claimants who lose a paper check, have 12 months from the date of issuance to request a replacement UI payment and similarly have 12 months to activate the DUA Debit Card. After the 12 month period, unused funds will be credited back to the UI Trust Fund unless the claimant demonstrates "extreme, extenuating circumstance." See UIPP # 2016.02, Implementation of Time Limit on Replacement UI Payments (2/12/16).


  6 What Does a Claimant Need to Do to Keep Getting UI Benefits or to Requalify for UI Benefits & End An Indefinite Disqualification?


Certification


A claimant must certify on a weekly basis whether or not he or she is currently working and has been looking for work for each week of collecting benefits. DUA has replaced mail certification with the English-only UI Online and with TeleCert in English, Spanish, and Portuguese. Note: Where a claimant's certification is late because the requirements were not provided in her primary language, the late certification is for "good cause" and must be accepted. See 430 CMR 4.13(4)


Claimants can use TeleCert to certify work search via telephone. To contact the TeleClaim Center, a claimant should call the appropriate telephone number below:


	For Area Codes 351, 413, 508, 774, and 978: 877-626-6800

		For Area Code 617 and all others:  617-626-6338 



The TeleClaim Center (listed in Appendix A) can provide information about the status of the claim. For information about the issuance of a check, a claimant can call the Claims Center.


Far too often, claimants may experience lengthy wait times or busy signals. To help speed the process, claimants should call on the day of the week that corresponds with the last number of their Social Security number: Monday – 0, 1; Tuesday – 2, 3; Wednesday – 4, 5, 6; Thursday – 7, 8, 9; Friday – any last digit. See questions asked during Telecert (translated into 9 languages).


Note: It is critical that advocates remind claimants to continue certifying online or by telephone (617-626-6800 or 877-626-6800), even if they are initially disqualified, so that they can collect all retroactive benefits if they win their appeal.




Documenting Work Search


As a condition of receiving UI benefits on a continued basis, DUA requires that claimants:


	make a minimum of 3 work-search contacts for each week in which they claim benefits (claimants must make each contact on a different day);

		keep a detailed log of those work-search contacts including emails to and from the employers, job application recipts, job postings, job fair announcements, and networking club information; and

		provide a work-search log and supporting documentation to DUA upon request.



Claimants are increasingly denied UI benefits for erroneous reasons because an adjudicator or a review examiner arbitrarily determines that their work search efforts are inadequate as illustrated by the following decision by the Board of Review. For example, the Board reveresed a denial of UI benefits where a review examiner rejected a claimant's work search activity log on the grounds that it was "fabricated and unreliable" because the entries on the log were made with the same penmanship. the Board found the review examiner's decision unreasonable where there is no requirement that the work-search logs must be contemporaneously completed and where the examiner failed to ask the claimant any questions on how the logs were completed. BR - 0018 7588 55 (11/7/16). The Board reversed a disqualification where the claimant did not engage in 3 distinct job search activities on 3 different days each week. Citing SRH §§ 1015(c) and 1050 (a), the Board found that nothing in the DUA's policy guidance required that the job search contacts be made in different ways. BR - 0016 8161 05 (6/30/16). The Board reversed a review examiner's decision that the claimant had not fulfilled the "3 methods of work search" where the claimant sought work on-line, through newspaper ads, and by called several trucking companies on multiple days even though the claimant did not actually speak to someone in the companies about available work. BR - 0020 1858 47 (3/29/17). The Board reversed a one-week denial of UI benefits where the review examiner's based the decision on the failure to provide a work search log even though the claimant credibly testified, and the review examiner's so found, that she had looked for work for 3 to 4 days that week and had a job interview that week. BR - 0018 0253 13 (8/31/16). Finally, the Board has found that DUA's guideline of "three mehtods on three different days," while a rule of thumb applicable to a majority of cases, should not be rigidly applied to deny all claimants under all circumstances. BR - 0018 3756 36 (6/14/16)(holding that a claimant who was a ballet dancer travelled and auditioned for various jobs around the country but could not always meet the "three on three.") and reiterated this position reversing a UI denial where an adjunct professor demonstrated that she was both preparing her teaching and looking for full0time work.  BR 0022 9460 73 (2/27/18).


Additionally, the Board has held that a claimant who received an offer of full time employment was entitled to UI during the last 4 weeks prior to starting work.  DUA had determined that the claimant failed to meet the work search requirements when he stopped looking for work which was to commence 6 weeks after the offer.  In holding that the claimant was eligible for the last 4 weeks, the Board cited the Service Rep. Handbook, § 1051(A) that provides an exception to the work search requirement during the 4 weeks prior to starting a new job.  BR0019 9732 45 (8/1/18).


Claimants who file their weekly UI claim online have the option of filling out their work-search log as part of that process. (See UI Online Claimant User Guide: Requesting Weekly Benefits—Regular UI Work Search Requirements, p. 33.)


Claimants who do not complete work-search logs online must either print out work-search logs or get copies of them at the local Career Centers. DUA requires claimants to keep the information and to provide it to DUA upon request.


For an example of a completed work-search log, see Appendix G. Work-search logs can be downloaded at www.mass.gov/dua/worksearch and are also available at the local career centers. A sample work-search log is also provided in A Guide to Benefits and Employment Services for Claimants (p.17), which DUA sends to claimants when they initially file for UI.


Note: DUA no longer permits claimants to certify while outside the U.S., its territories and Canada and provides this information to employers who are required, in turn, to provide the information to claimants. However, the Board has held that a claimant who is in the US during the majority (at least 4 days) of any week in which he traveled to and certified from a foreign country is entitled to UI if otherwise eligible.  BR-0015 1720 09 (12/22/15) (Key).




DUA Language Notice Requirements


G.L. c. 151A, § 62A(d)(iii) provides that DUA must issue all notices in English, Spanish, Chinese, Haitian Creole, Italian, Portuguese, Vietnamese, Laotian, Khmer, Russian, and any other language that is the primary language of at least one half of 1% of Massachusetts’s residents. If DUA does not issue a bilingual notice in the claimant’s primary language and this omission results in the claimant’s failure to meet a deadline or requirement, then DUA’s omission constitutes good cause for the claimant’s failure to meet the deadline or requirement. 430 CMR 4.13(4). (See Question 52 for more information on DUA’s obligations under this statute.)


Requalifying for UI Benefits after a Prior Disqualification & Other Indefinite Disqualifications Issues 


There are numerous situations where a claimant is disqualified and subsequent events result in ending the denial.  Until recently, claimants were faced with indefinite denials that were often not addressed until the claimant appealed to the Board.  DUA has now made clear that the Unemployment Insurance Telephone Claims Center (UITCC) is responsible for ending indefinite disqualifications on issues not appealed to the Hearings Department. Similarly, the Hearings Department must end indefinite disqualifications if relevant information is provided after the hearing decision. See UIPL No. 2019.02, End Indefinite Denial Procedures, (2/8/19).  The UIPL addresses the following 3 scenarios:


1) Requalifying Wages: If a claimant’s claim for UI benefits was denied due to separation issues, the claimant can requalify for UI by obtaining new work, for at least 8 weeks and have earned gross wages equal to or greater than 8 times the claimant’s weekly benefit amount.  If the last claim ended, the claimant must apply for a new claim (which looks at earnings in a new base period, i.e., wages that were not previously used to determine the weekly benefit amount.)  If the benefit year has not ended, then DUA reopens the claim and pays the same UI benefits;


2) Ending Indefinite Disqualification: This scenario insures eligibility where new information is available after an adjudication decision or a decision by the Hearings Department, such as a doctor’s note on a capability issue, or showing that a claimant is not still employed, etc.


3) Other Issues:  E.g., when a claimant is provided a predate on a new claim and payment on the new claim is prevented due to a disqualification on a prior claim (including a disqualification due to a hearings decision or to a default at the hearing) because the prior disqualifying claim is overlapping due to the change in date that the benefit year began. The indefinite denial must be ended when the prior disqualification is no longer applicable.


  Part 2 Eligibility


  7 What Are the Financial (Earnings) and Personal Eligibility Tests?


To qualify for unemployment compensation benefits, a claimant must be:


	financially eligible

		That is, a claimant must have earned wages of at least 30 times her weekly benefit rate (generally about 15 weeks of earnings) and at least $4,700 (an amount calculated on January 1st based on the prior calendar year’s state minimum wage rounded down to the nearest $100), G.L. c. 151A, § 24(a)) during the base period. UIPP 2017.04 (12/6/17). Effective January 5, 2020, the minimum earnings requirement will rise to reflect the 2018 minimum wage increase to $12 per hour. The base period is determined either by using the “primary base period,” i.e., the last 4 completed quarters immediately preceding the effective date of the claim; or by using the “alternate base period,” i.e., the 3 most recently completed calendar quarters plus the “lag period” (the period between the last completed quarter and the effective date of the claim). A claimant is eligible to use the alternate base period if: (a) she does not have sufficient wages in her primary base period to meet the earnings requirements of G.L. c. 151A, § 24(a); or (b) she established her claim using her primary base period, the total benefit credit is less than $23,850 (this amount changes annually on Oct. 1 as it represents 30 times the maximum weekly benefit amount), and there is “credible substantiation” that the alternate base period would result in at least a 10% higher benefit level. See 430 CMR 4.81 et seq. (establishing procedures under which the alternate base period will be used). 	

			Only paid wages, rather than earned wages, during a particular period are counted, but an employer cannot manipulate the timing of payments in order to lower the UI rate. Naples v. Commissioner of the Dep’t of Employment and Training, 412 Mass. 631, 591 N.E.2d 203, 205 (1992). Arguably, however, the earned wages figure should be used if the late payment is due to violation of wage laws concerning timely payment of wages, G.L. c. 149, § 148, and at least one District Court has agreed. McLean v. Leary, Commissioner of the Div. of Unemployment Assistance, Boston Municipal Court, Roxbury Division Docket No. 0502 CV 0073, (Coven, J,.) (2005) (deeming late payments of wages as timely paid when “earned” to ensure eligibility for unemployment under G.L. c. 151A, § 1(w)). Moreover, in another successful challenge under the same reasoning, Gerstein v. Cunningham, Director of Dep’t of Unemployment Assistance, Boston Municipal Court, Docket No. 2015 01 CV 001393, (Coyne, J,.) (11/23/15), the DUA appealed the decision to the Appeals Court and then entered a voluntary stipulation of dismissal with prejudice.  Gerstein v. Cunningham, Director, Mass. Appeals Court, No. 2016-P-0003, (4/14/16). 

	


		personally eligible 
		in total unemployment or partial unemployment (an individual’s hours have been involuntarily reduced). (See Question 9) G.L. c. 151A, §§ 1(r), 29(b);

			capable of, available for, and actively seeking work. Note: To satisfy this element, the claimant should continue certifying eligibility even if DUA initially denied his application for benefits;

			unable to obtain work in the claimant’s usual job or another job for which the claimant is reasonably suited. G.L. c. 151A, § 24(b); and

			not disqualified under G.L. c. 151A, § 25(e); i.e., the claimant must show that she did not leave work:

	




(1) by discharge—Discharge can be shown (by substantial and credible evidence to DUA’s satisfaction) to be attributable to deliberate misconduct (a) in willful disregard of the employing unit’s interest, or (b) due to a knowing violation of a reasonable and uniformly enforced rule or policy of the employer, provided that such violation is not shown to result from the employee’s incompetence; or






(2) voluntarily—The employee may establish by substantial and credible evidence that he (a) had good cause for leaving attributable to the employer, or (b) left for a reason that is of such an urgent, compelling, and necessitous nature as to make the separation involuntary; or






(3) because of conviction of a felony or misdemeanor.






We discuss each of these three disqualifications in detail in Part 3.

 
  8 What Are the Capability, Availability, and Suitability Requirements of the Personal Eligibility Test?


  To be personally eligible, a claimant must be


	  capable of work;

		  available for and actively seeking work; and

		  unable to find work in her usual occupation or any other occupation for which she is reasonably suited.



G.L. c. 151A §§ 24(b), 25(c).


Capability


In order for an individual to be considered capable of work, he must be able to perform some type of remunerative work, even though it need not be his most recent or even customary occupation. For example, if an individual’s physical condition has changed due to illness, injury, or disability, the most recent work he performed may no longer be suitable, but he may still be capable of some other employment. If capability arises as an issue, DUA may require a claimant to submit a health provider form indicating that she can work either full time or part time for 15 hours or more with or without an accommodation. See 430 CMR 4.45;BR - 10127346 (5/13/14) (claimant awarded benefits where involuntary separation occurred due to urgent, compelling and necessitous reasons, and claimant established that those reasons required the individual to limit availability for work during the benefit year to part-time employment); SRH §§ 1005(A), 1015(A),(B). A sample Health Care Provider form is atAppendix Q; DUA may be developing a new form as the current form inadequately addresses part-time work and may be violating claimants’ rights under the Americans with Disabilities Act by suggesting that claimants are ineligible due to “restrictions.”  Similarly, advocates have observed that questionnaires sent to claimants only ask whether or not the claimant can work full-time without restrictions and fail to ask whether or not the claimant can work part-time regardless of any restrictions.


Note:  Advocates should: 1) ensure that any information provided by the health care provider has been properly included in the claimant’s file; and 2) supplement the form, if need be, by providing additional medical corroboration for claimants who are able to work either full time or part time with or without reasonable accommodations. The mere receipt of disability payments, without any further evidence about them, does not in and of itself mean that the claimant was not able to work while he was on his leave of absence from the employer. BR - 151211 (10/21/14). It must be shown that the disability actually removes the claimant from the labor market. [as required under 430 CMR 4.45 (3) (c)].  For more information on the relationship between disability payments and unemployment insurance, see Question 43.




Availability


Availability is a continuing eligibility requirement—it can arise at any time in a case, even if not specifically made part of a notice of disqualification. To satisfy this criterion, an individual must be genuinely attached to the workforce and be ready to accept work that is “suitable.” The Board has reversed several denials of UI benefits based on DUA’s erroneous conclusion that a claimant refused or was unavailable for work.  See e.g., BR-0025 1188 61 (12/21/2018) (claimant in a voluntary residential treatment program for anxiety was able and available, as she had been cleared for work by her psychologist and was willing and able to leave program at any time for work); BR-0018 1335 49 (8/2/16) (Key) (claimant determined to be available for work where self-employment was limited to weekends and evenings); BR-0022 5536 94 (2/26/18)(claimant found available for work where she had childcare coverage after the birth of twins that enabled her to work full-time Monday through Friday on the 2nd and 3rd shift after 3 p.m.); BR-0019 5967 49 (3/20/17) (Key) (finding that review examiner’s denial because claimant was unavailable because she had job interview on 3 days, turned on its head the requirement that a claimant make efforts to find suitable work); BR-0018 8829 44 (2/23/17)(claimant who was in part time work with the employer and refused additional assignments in order to engage in work search for suitable full time work, should not be docked “lost time” for refusing suitable work). And importantly, in a decision designated by the Board as “key,” the Board has held that a claimant who attends school full-time is not per se disqualified as unavailable where the claimant was looking for work on second and third shifts.  BR00011 9491 62 (2/19/15) (Key).


Although the individual may not impose unreasonable restrictions to such an extent that obtaining work would be unlikely, certain “good cause” restrictions are permissible. “Good cause” includes personal reasons such as family responsibilities, health or disability issues, or the unavailability of childcare. Conlon v. Director of the Div. of Employment Security, 382 Mass. 19, 22–24, 413 N.E.2d 727 (1980) (claimant’s refusal to seek or accept work at certain times because of personal reasons such as childcare may constitute “good cause” to decline suitable employment, and they need not be willing and able to work full time on any shift to be eligible for benefits); Hut v. Nordberg, East Boston District Court, C.A. No. 9505 CV 0046 (1996) (claimant who limited her job search to part time “mother’s hours” did not remove herself from the labor market and the Board should have credited the expert testimony in support of her claim). See BR-0015 4145 42 (11/23/15) (Key) (claiment who chose to take FMLA leave due to sudden childcare issues was determined eligible where child care issues continued during leave but did not limit availablility so as to remove him from labo force); BR - 1357064 (10/11/13) (claimant has good cause to limit her availability to part-time employment because she is unable to afford daycare for her newborn and shares use of a vehicle with her husband); BR - 1945879 (5/15/14) (claimant had good cause to restrict her hours of work due to childcare responsibilities).


The U.S. Department of Labor promulgated regulations governing when a claimant is “able and available” for work: 72 Fed. Reg. 1891 (1/16/07), codified at 20 CFR Part 604. DOL employs a “withdrawal test,” which “balances the need to assure genuine attachment by the individual to the labor market—which is what the [able and available] requirement is testing . . . [This test] provides the States with greater flexibility as it permits States to pay [UI] to individuals who have [able and available] restrictions, such as limiting availability to part-time work, as long as the restrictions do not amount to a withdrawal from the labor market.” 20 CFR 604.5(a)(1) (emphasis added).


Part Time Work. The rules governing UI eligibility for unemployed workers available only for part-time work are set out in 430 CMR 4.42–4.45. DUA amended these regulations in response to a 2009 Superior Court decision invalidating prior regulations that had required a claimant seeking to fulfill the availability requirement through part-time work to have a prior history of part-time work of at least 20 weeks during a 26 week period. See Leary v. Malmborg, 2009 WL 2566243.


The regulations eliminated the "20 out of 26 week history" requirement (however, advocates have continued to see this on disqualification notices) and provide that an individual is UI eligible if: (1) she had an urgent, compelling and necessitous reason for leaving, (2) the same reason requires the individual to limit her availability for work during the benefit year to part-time work, and (3) she has not effectively removed herself from the labor force. See 430 CMR 4.45(1)(b); BR - 0018 3314 93 (7/29/16).


The Board of Review has held that a parent who had a history of full-time work was nonetheless able and available for work even though she restricted her work search to part-time hours due to her child’s disability. The Board ruled that her child’s disability qualified her as an individual with a disability within the meaning of the DUA part-time regulation at 430 CMR 4.45(3). BR-108922 (4/30/09)(Key) Moreover, see Maynard v. King, Worcester District Court, CA  0262 CV 2501 (2003)(holding that a parent with new child care responsibilities may restrict her work hours to part-time even if she did not work part-time during her base period). Similarly, a claimant who cannot work his regular full-time truck-driving shift due to child-care issues, but who remains able and available to perform up to 35 hours of other forms of work, is eligible. BR - 0015 4145 42 Also, a claimant who separates from her most recent employer due to childcare issues may restrict work hours to part-time shift that lasts four hours per weekday, which, combined with her weekend availability, indicates that she is still attached to the labor force. BR - 0016 3530 74 (9/30/15).


Note:  DUA continues to use a Health Care Provider’s Statement of Capability (see Appendix Q) that questions whether “the patient [is] currently able to work part-time with no restrictions?”  The questions on the form concerning full time and part time work do not comply with the Americans with Disabilities Act by failing to determine whether or not someone can work either full-time or part-time with a reasonable accommodation.  The questions erroneously presume that a “restriction” renders the individual automatically ineligible.  DUA has indicated that it is in the process of developing a new ADA compliant form. Approved Illness or Bereavement. The unemployment law also provides an exception to the availability requirement during an approved illness (AI): G.L. c. 151A, § 24, permits up to 3 weeks of AI during a benefit year as long as the individual has not refused an offer of suitable work. BR-1019024 (3/10/14). Where a claimant who separates from her prior position for post-partum depression and anxiety, these medical conditions beyond her control, may restrict her availability and capability to work in her benefit year to part-time work. In addition, her schooling does not render her disqualified, because the schooling has no more limiting effects to her availability than her medical issue. BR - 0015 6157 89 (9/29/15). DUA has extended this exception to a period of bereavement for an individual in the immediate family or household (spouse, child, parent, sibling, grandparent, grandchild, or parent of spouse). SRH § 1005(H); BR - 0014 3611 80 (6/30/15) (holding that claimant may be paid benefits under G.L. c. 151A, §24(b), because there was a death in the immediate family, as such a period of bereavement is treated as a period of approved illness); BR - 0018 3586 32 (7/29/16) (same)




Medical Restriction. Medical restrictions to claimants’ availability for work do not necessarily preclude them from receiving benefits. In BR-2007804 (1/14/14), a claimant whose physician had cleared her for light duty was able, available, and actively seeking work as a matter of law. See also President and Fellows of Harvard College v. Director of the Div. of Employment Security, 376 Mass. 551, 555, 382 N.E.2d 195 (1978).  In BR-124156 (3/19/13), although the claimant’s physician placed her under a weight-lifting restriction, she was nonetheless capable of, available for, and actively seeking work for which she was reasonably fitted. See also BR - 700263 (8/29/13); BR - 0017 9217 41 (9/28/16)(denial of UI benefits reversed where claimant placed on leave and then discharged because she could not do customary work but could do and was seeking other work notwithstanding her medical restrictions). Claimants with a medical condition limiting their job availability to part-time, nonstrenuous work may still be eligible for benefits, as their limitations are not such that it effectively completely removes them from the labor market. BR–1535941 (10/10/14).


Full-time School Attendance. The Board has repeatedly cautioned that attending school full-time should not result in a per se disqualification or in a presumption that a person cannot be available for full time work and that each case must be considered individually. BR-0021 3181 94 (2/26/18) (reiterating that there is no rule stating that attending full-time schooling is a per se disqualification and that each person’s availability must be assessed on an individual case-by-case basis); BR - 0019 4735 31 (12/30/16) (finding that a student's class time during the later afternoons and evening 3 days a week did not preclude full-time employment).


A full-time student may be eligible under two scenarios: (1) the student is in an approved DUA training program, which waives the requirement that an individual be available for work (see discussion on Section 30 training in Question 53); (2) a full-time student who is not in an approved program may nonetheless be eligible if he can demonstrate availability during work hours typical for his usual occupation or that he is willing to rearrange his school schedule in order to accept employment. For instance, the Board found that a claimant attending full-time schooling was able and available to do fulltime work because she was searching for jobs at least 4 times per week that would have allowed her to work fulltime with her school schedule. The Board reiterated that while a history of working full time while in school full time can be an indication of meeting the “able and available” requirements, it is not the only way to prove that a claimant is able and available. BR 0021 5678 61 (12/22/17). Similarly, a claimant who attends school during the day time, but who is available to work second or third shift, and who applies for work that could be available at those times, is not disqualified. BR-1021672 (2/19/15). Likewise, a claimant who attends a full-time educational program taking a maximum of 10.5 hours per week, and who is available during the day and nighttime hours, is not disqualified. BR 0015 0186 75 (12/18/15). And a claimant who attends school full-time is eligible where the flexible nature of the type of work she performs (home healthcare, personal care attendant, etc.) and her school schedule make it possible for her to work a full-time schedule. BR 0015 4424 19 (9/28/15). Also, a claimant who attends a full-time school program, but who is available to work on the weekends and second shift during the week is eligible. BR 0015 6813 40  (11/10/15). BR - 0015 6813 40 (11/10/15). The Board found that a student enrolled in school part-time who was actively looking for work for which she was available after 12:00 p.m. 2 days a week, after 2 p.m. 2 days a week and anytime on 3 days a week was entitled to UI.  BR-0024 0569 65 (9/27/2018). Similarly, the Board found that a student taking a course meeting 3 hours once a week who also worked part time while looking for full-time work was available, BR - 0017 3948 16 (8/11/16), as was a claimant who participated in school during the weekends and evenings. BR - 0018 4592 56 (8/30/16)


Participating in Approved Training.  Similarly, the Board has reversed several denials by Review Examiners relating to DUA’s approval under section 30 (UI while attending approved training), see Question 53.  For example, the Board reversed a denial for weeks during which a claimant was participating in a DUAapproved training program that DUA later determined was not necessary for obtaining suitable employment.  The Board found that DUA had issued a confusing and contradictory notice stating that the claimant had both been approved for her training program and that the extension of UI benefits had been denied.  BR-0022 4579 70 (10/17/17).  The Board also reversed a disqualification of a claimant who was initially approved to commence a training program but then unable to start the program on time due to his case manager’s failure to apply for special funding under the Workforce Innovation and Opportunity Act (WIOA).  The Board found that DUA erred in failing to consider claimant’s good cause for enrolling in the program one-month late.  Issue ID #s 0020 3537 83 & 0020 9214 67 (9/25/17). The Board has also reversed the disqualification of a claimant whose chosen program was not DUA-eligible (due to a program eligibility lapse) at the time of application, when the claimant was able to show the program had been approved by the time she started her program. BR-0025 0958 78 (9/27/18)


Free Exercise Defense. The Supreme Court, in Fraze v. Illinois Dep't of Employment Security, 489 U.S. 829 91989) expanded the protection of the free-exercise clause of the First Amendment by allowing a Christian to refuse work on the Sabbath without disqualifying the individual for UI. The court went further than prior cases that had required an individual to belong to a particular church or religious sect. Here, even though Frazee was not a member of either and did not  rely on a specific religous tenet, the Court nonetheless reversed the Illinois' court's denial of UI. The Court held that a professing Christian, even if not a church-goer or member of a sect, was protected by the free-exercise clause from having to choose between his or her religous belief and UI and that denial of UI violated the clause.


Self-Employment. Under SRH § 1141 (A), self-employment of 20 hours per week or more affects availability only if the activities associated with self-employment occur diring the shift typical for the claimant's occupation. Under SRH § 1141 (B), a claimant self-employed during a minor portion of her time is eligible as long as the work does not interfere with employability or availability to work elsewhere. An otherwise eligible claimant whose only source of income on a given week was part-time self-employment may qualify for UI benefits if the mount of net earning is less than the claimant's weekly benefit rate plus the earning disregard. BR - 0018 1355 49 (8/2/16)(finding eligibility under both SRH §§ 1141 (A) & (B) where claimant's self-employment was not during her "typical shift" and where her net income from self-employment did not exceed her weekly benefit rate). The Board has also found that research into self-employment opportunities does not constitute grounds for a disqualification based on availability. BR - 0018 7588 55 (11/7/16).


Actively Seeking Work


With a few exceptions—including claimants who have a definite recall to work within 4 weeks (SRH § 1051); BR-354329 (2/25/15); union members in good standing with their unions; and workers in DUA-approved training programs—all other claimants must be able to prove that they are actively seeking work.


Note 1: DUA has tightened these requirements: As a condition of eligibility, the claimant must make at least 3 work-search contacts each week (each search to be made on a different day); keep a written log of these contacts (noting date, employer name, how contacted, and the results); and provide her work-search log to DUA on request. See SRH § 1015(C). A claimant’s failure to comply with these mandates may lead to her being declared ineligible for the weeks that she did not meet these requirements, and she may have to repay the benefits from those weeks.

Note 2: Although DUA requires claimants to use three different work-search methods, this requirement does not require a claimant to actually use all three methods in the same week. BR-2021007 (2/25/15).


The following activities are among others that may constitute acceptable work-search activities:


	registering with a One-Stop Career Center

		using the resources available at One-Stop Career Centers

		sending job applications to employers who may reasonably be expected to have suitable work

		visiting or interviewing with potential employers

		registering with employment agencies

		attending job-search seminars, job fairs, skills workshops, and so on

		reporting to the union hall, if this is the individual's primary work search method

		online: contacting professional associations, reviewing job listings, etc.



 


DUA provides a work-search log on UI Online or through the mail (see Appendix G). Although the sample work-search log can also be downloaded at https://www.mass.gov/files/documents/2018/08/08/Work%20Search%20Form%2 008-08-18.pdf (for regular claims), the claimant must submit submit a form with a bar code identifying the form as belonging to the claimant’s case.


The requirement that a claimant be “actively seeking work” may be sufficiently flexible to accommodate a claimant’s particular method of looking for work. In BR-114970 (2/9/2011), the Board of Review held that where the claimant was homeless, without a personal phone, and thus unable to be “actively in touch with her recruits or temporary staffing agencies, engaging in networking, or directly applying for jobs,” the claimant met the requirements for an active work search through her use of “recruiters, temporary staffing agencies, in-person applications, networking, and internet searches.” The Board considered these methods to be reasonable in light of the claimant’s “unique circumstances.” The Board has held that a claimant who is required by his union to limit his work-search and availability to work offered through his union’s apprenticeship program has met the availability and work-search requirements as long as he is a member in good standing of the union. BR -: 0012 8417 63 (12/24/15).


In BR-124226 (2/26/13), although the claimant was in Hawaii for 3 weeks she was nonetheless able, available, and actively seeking work because she conducted a job search, applied for jobs, attended a work-related seminar, and had a flexible return ticket so she could return to Massachusetts on short notice if necessary.


A claimant who is self-employed for less than half the hours than customarily worked in the past may still be found to be actively seeking work, where that self-employment was a reasonable means to finding full-time employment. BR-1933134 (6/2/14). The Board has held that a claimant who primarily seeks work from her prior employer, has not limited her work search to such a degree that she was not attached to the labor market. BR-0016 6597 36 (3/31/16). On the other hand, a claimant who has temporarily laid off with a definite return-to-work date within 4 weeks, was not required to actively search for work from other employers. BR-0012 9990 79 (2/25/15) (Key).


Suitability


To be eligible for UI benefits, an individual need only be able and available for “suitable work.” Conlon v. Director of the Div. of Employment Security, 382 Mass. 19, 413 N.E.2d 727 (1980). This standard of eligibility has its basis in G.L. c. 151A, §§ 24(b) and 25(c), which are to “be read and construed together,” as §25(c) [suitability] explains, amplifies and qualifies §24 [able and available].  Pacific Mills v. Director of the Div. of Employment Security, 322 Mass. 345, 351, 77 N.E.2d 413 (1948).


Statutory suitability standards can be found at G.L. c. 151A, § 25(c); suitable employment is determined by taking into consideration:


	whether the job is detrimental to the health, safety, or morals of the individual;

		whether the job fits the employee, based on training and experience; and

		whether the job is located within a reasonable distance from the employee’s residence or prior job.



In addition, no work is deemed “suitable” if:


	the position offered is vacant due directly to a strike, lockout, or other labor dispute;

		remuneration, hours, or other conditions of the work offered are substantially less favorable to the individual than those prevailing for similar work in the locality [the prevailing conditions of work test]; or

		acceptance of the job would require the individual to join a company union or would limit the individual’s right to join or retain membership in any bona fide labor organization.



The “prevailing conditions of work” test


The Federal Unemployment Tax Act (FUTA) requires states receiving FUTA funds to ensure through state law that “compensation shall not be denied . . . to any otherwise eligible individual for refusing to accept new work . . . if the wages, hours, or other conditions of the work offered are substantially less favorable to the individual than those prevailing for similar work in the locality.” 26 U.S.C. § 3304(a)(5)(B). This is known as the “prevailing conditions of work” test and is codified at G.L. c. 151A, § 25(c). This test is very useful for determining whether a job is suitable, especially concerning temporary employment. (See Question 38.) The U.S. Department of Labor has set out detailed guidelines on how this test should be applied, in the Employment and Training Administration’s Unemployment Insurance Program Letters No. 41-98 and No. 41-98, Change 1 (7/19/00). See also SRH § 1131.


In considering whether or not a job is suitable for a victim of domestic violence, the job must be determined to be one that reasonably accommodates the individual’s need to address the physical, psychological, and legal effects of domestic violence. G.L. c. 151A, § 25(c), ¶2; SRH § 1043.


If a claimant has failed to accept suitable employment, he may be subject to a reduction of his benefit credit (i.e., a reduction of the total amount of benefits on his claim). Note: DUA applies an automatic benefit credit reduction (4 times the benefit rate if work was available for at least 4 weeks and less than 8 weeks, and 8 times the benefit rate if work was available for 8 or more weeks), SRH § 1150(A). However, the statute provides that the director make a determination “from the circumstances of each case.” G.L. c. 151A, § 25(c). This may leave room for an advocate to seek a smaller reduction under compelling circumstances.


Rarely is suitability a sole, separate issue; watch out also for a suitability issue on recall and voluntary quit cases.


The following are a few examples of winning suitability cases: 


A job offer from the same employer at substantially reduced wages makes the job unsuitable, Graves v. Director of the Div. of Employment Security, 384 Mass. 766, 429 N.E.2d 705 (1981); President and Fellows of Harvard College v. Director of the Div. of Employment Security, 376 Mass. 551, 382 N.E.2d 195 (1978); as does “insurmountable” difficulties with transportation.  Uvello v. Director of the Div. of Employment Security, 396 Mass. 812, 815 (1986). Similarly, the Board of Review held that changes to a claimant’s remuneration, hours, and working conditions immediately following the claimant’s hiring rendered the job unsuitable. BR-115564 (2/24/11). Claimants are generally not considered to have refused suitable work when they decline to work an assignment on short notice, for an extremely limited amount of time, and at a location far from their residence. BR - 0008 9771 96 (5/15/14) Where a claimant turns down offered work that would require driving in violation of a state driving ban, the claimant has not rejected suitable employment. BR - 512270 (2/13/14). Similarly, a claimant’s disqualification was reversed when she turned down assignments that required her to drive 1 to 2 hours during rush hour without being compensated for this time.  BR-0014 3830 98 (8/12/15) (Key). And a home heallth aide can seek partial unemployment where her work in a nursing home became unsuitable based on her reasonable belief that the job was causing health problems. BR - 0014 0062 59 (3/9/15) (Key).


Although the claimant was not physically capable of, available for, and actively seeking work due to his illness, he is eligible for benefits for three of the weeks during which he was ill because he was not offered any suitable work during the period at issue. BR-1019024 (3/10/14). Similarly, the Board ruled that a claimant’s post-traumatic stress disorder rendered her partially disabled and thus qualified her to limit her job search to part-time employment. BR - 0014 4414 16 (6/25/15).


The appellate courts have also applied a good-faith standard to a UI recipient’s alleged failure to seek or accept suitable work, Haefs v. Director of the Div. of Employment Security, 391 Mass. 804, 464 N.E.2d 387 (1984), and good-cause standards to a refusal of an offer of suitable work, Conlon v. Director of the Div. of Employment Security, 382 Mass. 19, 413 N.E.2d 727 (1980).A recipient who takes another job on a trial basis while receiving unemployment benefits during the benefit year will not be disqualified if she leaves that job because it turns out not to be suitable. Jacobsen v. Director of the Div. of Employment Security, 383 Mass. 879, 420 N.E.2d 315 (1981). The Board has held that a claimant laid off by an employer and affered the "opportunity to apply" for a new job with the employer, should not be denied UI benefits under §25 (c) on the grounds that he rejected suitable work, as a discussion of job possibilities does not constitute a definite offer of employment. BR - 0017 5436 74 (10/20/16) (Key)


Where a job is potentially objectively unsuitable from the start of employment, then a claimant should not lose eligibility for UI benefits. Baker v. Director of the Div. of Unemployment Assistance, 84 Mass. App. Ct. 1101 (2013) (unpublished opinion) (remanding to Board for a determination of suitability where claimant, a mechanic, took a position that was primarily a management position). And although it appears to state the obvious, it took an appeal to the Board to establish that a claimant who refuses an offer of work from one employer because she was working in other suitable employment, is not disqualified.  BR-0001 1361 33 (9/15/14) (Key).


A claimant has good cause for leaving employment, as being unsuitable, when she left a job that paid less than half what she had earned in prior employment, and it offered at most 20 hours per week with no guaranteed minimum hours, whereas her prior employment had been full time. BR-118192 (10/31/11).  And a claimant cannot be disqualified for rejecting additional hours of work from his part-time subsidiary employer when the offered work was not suitable full-time employment because it paid less than his customary work and was outside his usual occupational field.  BR-0012 3564 87 (10/10/14) (Key).


A claimant remains eligible for partial UI although she declined some work offered to her, because she continues to work her regular part-time hours and only declines extra per diem shifts when they conflict with other suitable work. BR- 0015 7544 19 (11/23/15).


Full time work offered to a claimant is not suitable because it requires long periods of standing, which is detrimental to the claimant’s health given her chronic lower back pain. BR - 0014 5202 03 (9/24/15).


A claimant is not disqualified for partial UI when she declines additional hours, because the hours offered conflicts with her hours from another higher paying work. BR - 0014 5567 37 (10/29/15).


A claimant is not disqualified for turning down assignments in and around Boston involving one- to two-hour commutes during rush hour for two hours of work. BR - 0014 3830 98 (8/12/15).


  9 Who Does DUA Consider to Be Totally or Partially Unemployed?


A claimant must be in total or partial unemployment in order to be eligible for benefits. G.L. c.151A, § 29(b).


A person is in total unemployment in any week in which he performs no wage-earning services, and for which he receives no pay or other remuneration. G.L. c. 151A, § 1(r)(2). Examples of remuneration include salaries, bonuses, commissions, reasonable cash value of room and board, other in-kind payments. (For a full description, see G.L. c. 151A, § 1(r)(3)). Examples of payments that are not considered to be “disqualifying remuneration” include: severance payments where there has been a release of claims, payments for unused vacation or sick time, or lump-sum payments made in connection with certain plant closings.


A person is in partial unemployment in any week in which she is working less than full time and has earned less than the weekly unemployment benefit she would be entitled to if totally unemployed during that week, and the failure to work full time is due to the employer’s failure to provide full-time work and not due to the claimant's choice to work part time. G.L. c. 151A, § 1(r)(1). The Board has held that in determining eligibility for partial unemployment, the employer’s obligation to provide full-time work must include work that is suitable.  BR-0014 0062 59 (3/9/15) (Key) (holding that a claimant who turned down a number of hours of work per week from her employer at a location she reasonably believed caused her health problems was entitled to partial unemployment benefits, interpreting the requirements of G.L. c. 151A, § 1(r)(1) to permit a claimant to refuse unsuitable work).


The following individuals are not considered to be unemployed:


	A person who is on a leave of absence at her request (see more on leaves of absence, below);

		An employee of an educational institution during a period between academic years or terms if he has a “reasonable assurance” of work in the subsequent year or term, G.L. c. 151A, § 28A (See Question 37);

		On-call workers who have any work in a given week;

		Any person who is self-employed; and

		A person who receives vacation pay when the employer closes a business for vacation purposes.



A person in partial unemployment may be subject to "lost time" charges in any week he or she turns down hours of work. G.L. c. 151A, §1(r) provides that any loss of remuneration "resulting from any cause other than failure of his employer to furnish full-time weekly schedule of work shall be considered as wages...". The Board has interpreted this provision to incorporate a requirement that the work lost be suitable. In BR - 0021 5590 48 (1/31/18), the Board reversed lost time charges, finding that the claimant's parental obligations provided good cause for refusing work offered by the employer.


The Board has held, although a claimant performs services as an on-call emergency medical technician, because she is a municipal worker and is called to work only in the even of a fire or medical emergency and paid only if she is actually answers the call, the claimant's services are exempt under G.L. c. 151A, § 6A(5), and she is ineligible for UI. BR - 0011 1365 11 (11/17/15).


The Board of Review has held that a claimant was in “total unemployment” under G.L. c. 151A, § 1(4), when he was between tours of duty on the employer’s merchant marine vessel. BR-111428 (02/25/2011), available at https://www.mass.gov/files/documents/2016/08/un/br-111428.pdf


Under a 2014 statutory change, crew members on a commercial fishing vessel are deemed to be in total unemployment during any period that fishing operations are closed due to federal fisheries management restrictions, as long as the crew member does not earn other wages during this time. St. 2014, c. 144, §§ 37, 63 amending G.L. c. 151A, §§ 1 (r)(2), 25(e), ¶ 5.


Leaves of Absence


Although the general rule is that individuals cannot be considered totally or partially unemployed if they are on a voluntary leave of absence from employment, there are exceptions to this rule. In BR-116510 (4/4/2011), the Board held that a claimant was still “partially or totally unemployed” for § 29(b) purposes and thus eligible for benefits for a certain week, even though he was still technically on a leave of absence. The Board reasoned that because the leave of absence was more of an “administrative hold” than an actual leave of absence, the claimant had constructively resigned.


If an employee takes a leave from employment for a medical procedure with the intent to return to work afterward but is capable of performing other kinds of work in the meantime, she may be eligible for benefits. In BR-112431-EB-OP (2/23/2011) (Key) (disagreeing with the review examiner’s legal conclusion that a claimant who was injured and who planned to return to work after having surgery was not eligible for UI because she was on an “implied leave of absence.” and concluding instead that, in light of the fact she was still available for other forms of work despite her injury, her departure from her job (which required the use of her arm in lifting and carrying) constituted an involuntary separation for urgent, compelling, and necessitous reasons under § 25(e). Employees may also be eligible for benefits when they only require a partial leave of absence yet were forced to separate from their jobs. In one case, a claimant with a recent cancer diagnosis had exhausted her sick time and requested intermittent FMLA leave for treatment. Her employer never responded to her request and instead suggested she resign, which she did after exhausting all other potential remedies. A later note from her nurse indicated that she required 1 - 2 days of leave per week for treatment, but was otherwise able to work. The Board found that a claimant was involuntarily separated from her job for urgent, compelling, and necessitous reasons.BR-0024 7143 33 (9/24/2018) Similarly, the Board found that a claimant who went out on short term disability, had been effectively terminated when his employer canceled his health benefits and requested the claimant’s work equipment be return. BR-0024 4938 00 (9/28/2018).


  10 What Happens If Benefits Are Denied, Either Initially or After the Claimant Has Begun Receiving Them and When Can the Denial Be Reconsidered?


If a claimant is disqualified from receiving benefits, he remains disqualified indefinitely and until he has had 8 weeks of work and has earned a total amount “equivalent to or in excess of 8 times the weekly benefit amount.” G.L. c. 151A, §25(e), as amended by St. 2014, c. 144, § 62.


Note: If the claimant is initially disqualified, it is extremely important that she keep certifying her claim for benefits and work search via UI Online or TeleCert. Doing so establishes that she has met job-search requirements on a continuous basis. (See Question 6). Failure to keep certifying may jeopardize her right to receive retroactive benefits in the event of her subsequent determination of eligibility. According to DUA, it informs all applicants of this certification requirement initially, but many claimants do not know that they are supposed to continue certifying even after disqualification. Additionally, DUA may have failed to inform a claimant of this requirement in his or her primary language. G.L. c. 151A, § 62A. If that is the case, the claimant should be permitted to file the weekly certifications late, without penalty. 430 CMR 4.13(4).


Reconsideration of a Claim after the Claimant Has Begun Receiving UI


G.L. c. 151A, § 71, allows for reconsideration of any DUA determination, within certain time frames and conditions. The criteria and procedures for a party to request a reconsideration, or for the Director to reconsider on her own initiative, are set out in DUA regulations. 430 CMR 4.30 – 4.35; 11.00 – 11.10. See Peterson v. Seltzer, Suffolk Superior Court (July 13, 1988) (class action seeking declaratory relief against DUA practice of making redeterminations and stopping benefits without notice and hearing resulting in “due process” protections in DUA regulations.)  Under § 71, the Director can reconsider any determination within 1 year of the original determination where there has been a non-fraud error (an accidental act or failure on the part of DUA, claimant, agent, or employer) or where there are newly discovered claimant wages from the benefit year. See BR-0018 5314 44 (7/31/17)(Where the claimant told DUA that she had been “laid off” because she confused the word with “resigned,” the error was due to the claimant’s confusion and not fraud, with the result that DUA’s redetermination made after 1 year was time-barred); BR-0018 8929 07 (2/28/17)(finding disqualification made after 1 year time-barred); BR-0018 5163 61 (12/19/16)(same); BR-0018 0382 50 (6/14/16)(same).


One way that DUA circumvents this 1 year limitation on redetminations is to relabel a redetermination as a "new" determination. See UIPP 2014-02, The DUA Director's Section 71 Reconsideration/Redetermination Authority (2/24/14). But see BR - 0018 8929 07 (2/28/17) (finding that DUA's notice of disqualification in September 2016 pertaining to a disqualification of benefits from June through August 2015 was time barred).


If DUA finds that it allowed or denied benefits based on a misrepresentation of facts, the reconsideration period is extended to 4 years. If DUA finds that the misrepresentation resulted from a knowing failure to furnish accurate information, then any overpayment that has resulted is also subject to 12% interest under § 69(a). Also, under § 69(c), DUA may not waive recovery of any overpayment if there is a finding of fraud. It is therefore critical to dispute an erroneous fraud finding. (See Questions 55 and 62.)


Note: Advocates should check to ensure that DUA has conducted an independent analysis of whether there was a knowing misrepresentation; in the past, DUA has issued fraud determinations without doing the necessary factual inquiry.




When DUA commences a reconsideration of a claim, it notifies the claimant of a Claim Discrepancy. If the claimant is already receiving UI, benefits are continued to the Saturday prior to the date of the notification. The claimant has 14 days to rebut the new evidence or allegations before DUA terminates benefits. Following this fact-finding, DUA issues a Notice of Redetermination and Overpayment. 430 CMR 11.01–11.10.


Note: At one time DUA provided a procedure to ensure that UI benefit payments would not be interrupted pending a redetermination of eligibility in cases where receipt of a late protest from an interested-party employer creates new issues. However, DUA no longer follows that procedure. An argument still exists in these cases that for DUA not to provide opportunity to be heard before interrupting benefits violates the claimant’s right to due process (secured in DUA’s regulations as a result of the Peterson case described above and through numerous federal decisions interpreting the due process preotections under the Social Security Act that govern the administration of a state's UI program.) Goldberg v. Kelly, 397 U.S. 254,262 (1970)("Relevant constitutional restraints apply as much to the withdrawal of public assistance as to the disqualification for unemployment compensation ..."); Commissioner of Labor of the State of Conn. v. Steinberg, 419 U.S. 397, 388 (1971).




Any party may request a reconsideration. The request must: be in writing, be addressed to the DUA Director, be served on all parties to the original determination, and state the reasons for the reconsideration. 403 CMR 4.33 (2), (3). Claimants may request reconsideration due to (1) newly discovered evidence that suggests the previous decision may be in error; or (2) errors of law or other procedural irregularities underlying the original decision. 430 CMR 4.34 (1).


DUA will consider a request for reconsideration only if no appeal has been taken under G.L. c. 151A, § 12 (determination of whether employer is a covered employer) or § 40 (appeals to the Board of Review). 430 CMR 4.33(1). The reconsideration does not stay any appeal periods and the decision of the Director shall be considered final. 430 CMR 433 (6); 435(1).


  Part 3 Separation from Work

A claimant may meet the financial and personal eligibility requirements discussed in Part 2 but not be entitled to benefits because DUA determines that she left work under “disqualifying” circumstances.


As part of the application process, both the claimant and the employer provide their respective versions of events leading up to the employee’s separation from work. (See Question 3.) A DUA claims adjudicator then determines if the separation was for disqualifying reasons pursuant to G.L. c. 151A, § 25(e), which states that an individual will be disqualified if he or she has left work for any one of a number of reasons. The most common are:


	leaving by discharge shown, to the satisfaction of DUA, by substantial and credible evidence to be attributable (a) to deliberate misconduct in willful disregard of the employing unit’s interest, or (b) to a knowing violation of a reasonable and uniformly enforced rule or policy of the employer, provided that such violation is not shown to be a result of the employee’s incompetence, G.L. c. 151A, § 25(e)(2);

		leaving voluntarily, unless the employee establishes by substantial and credible evidence that she had good cause for leaving (a) attributable to the employing unit or its agent, or (b) for urgent and compelling personal reasons, G.L. c. 151A, § 25(e)(1); or

		leaving because of conviction of a felony or misdemeanor G.L. c. 151A, §25(e)(3).



Following this statutory scheme, cases are characterized generally as either “discharge cases” (Section 25(e)(2)) or “quit cases” (Section 25(e)(1)).


A party may dispute DUA’s characterization


For example, DUA may accept the employer’s version of facts and treat the case as a quit, whereas the claimant believes she was fired (See Question 35.) This characterization can be challenged in a hearing (See Appeals Process, Part 6). (In an unpublished opinion, the Appeals Court affirmed DUA’s practice of treating the “failure to call in” as job abandonment under §25(e)(1). “‘An employee who anticipates a legitimate absence from work must take reasonable steps to preserve [her] employment. Where an employee fails properly to notify the employer of the reason for his absence, his resulting termination is tantamount to a voluntary resignation under G.L. c. 151A, § 25(e)(1).’” Flores v. Acting Director of the Div. of Unemployment Assistance, 70 Mass. App. Ct. 1102 (2007), citing Scannevin v. Director of the Div. of Employment Security., 396 Mass. 1010, 1010-1011 (1986)).


At the outset of the hearing, the review examiner asks preliminary questions and decides whether the hearing will proceed as a discharge case or a quit case. While this decision will determine the order of the testimony, both the discharge and quit issues remain before the review examiner, who will make findings of fact as to the separation.


Different legal standards apply to each category of case and are discussed separately, below.


	A. DISCHARGE:  QUESTIONS 11–20


  11 Was the Discharge for Disqualifying Reasons?


  Discharge cases are further broken down into “deliberate misconduct” and “rule violation” cases. In some cases both theories may be applicable and arguments should be developed along both theories when appropriate.


An employee who is discharged for misconduct cannot be disqualified under G.L. c. 151A, § 25(e)(2) unless the behavior amounted to deliberate misconduct in willful disregard of the employing unit’s interest.


Deliberate misconduct and willful disregard are separate elements. The employer must establish each element, and the review examiner must make findings of fact on each. Smith v. Director of the Div. of Employment Security, 376 Mass. 563, 382 N.E.2d 199 (1978). It is not enough simply to show that the employee engaged in a wrongful act; the employer must also show that the claimant knew it was contrary to his employer’s interest.


The Supreme Judicial Court has repeatedly reaffirmed that the burden of production and persuasion as to each element in a discharge case is on the employer. Torres v. Director of the Div. of Employment Security, 387 Mass. 776, 780 n. 3, 443 N.E.2d 1297, 1330, n. 3 (1982) (discussion of employer’s burden in deliberate misconduct case); Still v. Commissioner of the Dep’t of Employment & Training, 423 Mass. 805, 809, 672 N.E.2d 105 (1996) (“[i]n accordance with the directives of § 74 [of G.L. c. 151A, directing that the unemployment statute shall be liberally construed in aid of its purpose, which is to lighten the burden on the unemployed worker and his family], the grounds for disqualification in § 25(a)(2) are considered to be exceptions or defenses to an eligible employee’s right to benefits, and the burdens of production and persuasion rest with the employer.”).


The burden of production and persuasion is not met where the employer fails to attend a hearing. The review examiner should not assume the role of the employer in those instances because she is charged with impartiality under state and federal law and the dictates of due process.  G.L. c. 151A, §39(b); 42 U.S.C. § 503(3)(a); Dicerbo v. Nordberg, No. 93-5947B, 1998 WL 34644 (Mass. Super. 1998) (affirming need for review examiners to be independent and impartial decisionmakers).  Review examiners far too often assume the role of the absent employer and go beyond establishing that the case is a discharge rather than a quit.  Where the review examiner improperly relies on the absent employer’s documents submitted to DUA (thereby depriving the claimant of the right of crossexamination of adverse evidence) as well as cross-examines a claimant without a foundational prima facie case having been established by the employer, an advocate should prepare the claimant to address these issues while also making an objection for the record if an appeal is needed.


The examiner must make findings as to the claimant’s state of mind at the time of the alleged misconduct to determine whether the conduct was both “deliberate” and in “willful disregard” of the employer’s interest. Jones v. Director of the Div. of Employment Security, 392 Mass. 148, 465 N.E.2d 245 (1984); Wedgewood v. Director of the Div. of Employment Security, 25 Mass. App. Ct. 30, 514 N.E.2d 680 (1987). This point was restated in South Central Rehabilitative Resources, Inc. v. Commissioner of the Div. of Employment & Training, 55 Mass. App. Ct. 180, 770 N.E.2d 17 (2002).


When a discharged worker seeks UI benefits, the issue is not whether the employer was justified in discharging the claimant but whether the Legislature intended that UI benefits should be denied in the circumstances. The fact that an employer had good cause for discharge under a collective bargaining agreement or statutory scheme will not necessarily mean that the employee can be disqualified for UI benefits. Director of the Div. of Employment Security v. Mattapoisett, 1983 Mass. App. Div. 131, aff’d, 392 Mass. 858, 467 N.E.2d 1363 (1984) (holding that although teacher was discharged for disruptive, belligerent behavior under “conduct unbecoming” language of G.L. c. 71, § 42, this finding did not preclude the Division from determining that the teacher’s discharge was not attributable to deliberate misconduct in willful disregard of the town’s interest). Similarly, notwithstanding the gravity of error where a claimant failed to check a patient’s IV catheter, where the error was caused by negligence and was not an intentional act, the claimant is entitled to UI benefits.  BR-106310 (7/16/08) (Key).


  12 Did the Claimant Engage in Deliberate Misconduct?


Deliberate misconduct is the intentional disregard of standards of behavior that the employer has a right to expect. BR-106310 (7/16/08) (Key) (claimant’s negligent failure to check a catheter does not result in disqualification, notwithstanding the gravity of the error). Employers may establish these standards by rule, policy, warnings, direct order, or otherwise. Furthermore, the employer bears the burden of proving by substantial and credible evidence that the conduct was deliberate.  Hogan v. Director of the Div. of Unemployment Assistance, Boston Municipal Court, CA 1001 CV 2825 (2010) (holding plaintiff eligible for benefits where he was terminated for falling asleep in a company car after his shift had ended).


Mere unsatisfactory performance is not misconduct, unless the employer proves that the claimant deliberately failed to perform his or her work to the employer’s satisfaction. Trustees of Deerfield Academy v. Director of the Div. of Employment Security, 382 Mass. 26, 413 N.E.2d 731 (1980); Reavey v. Director of the Div. of Employment Security, 377 Mass. 913, 387 N.E.2d 581 (1979); BR-19419 (2/20/14). Employee negligence is not deliberate misconduct. Garfield v. Director of the Div. of Employment Security, 377 Mass. 94, 97, 384 N.E.2d 642 (1979); BR-125322 (7/25/14); BR-106310 (7/16/08). See also BR-0019 6517 85 (3/21/17) (Key); BR-0008 9856 93 (1/9/14) (Key); BR-110349 (6/6/10) (Key); BR-109435 (3/15/10) (Key).


Conduct that is generally unsatisfactory does not constitute misconduct. Nantucket Cottage Hospital v. Director of the Div. of Employment Security, 388 Mass. 1006, 446 N.E.2d 75 (1983) (poor personal hygiene, inability to accept criticism, and profane language); BR-109435 (3/15/2010), available at https://www.mass.gov/files/documents/2016/08/ol/br-110354.pdf (unsatisfactory performance not deliberate misconduct where workplace errors may have resulted from allergies to mold growing in workplace); BR-123168-A (11/30/12) (profane language toward a customer is not deliberate misconduct where the claimant emotionally reacted to a customer’s racist comments about claimant’s national origin/ethnicity).


Absence or tardiness for compelling reasons is not misconduct, but failure to notify the employer in accordance with company rules is. Hoye v. Director of the Div. of Employment Security, 394 Mass. 411, 475 N.E.2d 1218 (1985) (employee did not call in absence to appropriate persons, despite many prior warnings); Moore v. Director of the Div. of Employment Security, 390 Mass. 1004, 457 N.E.2d 279 (1983) (employee persisted in reporting to work at 9:30 when starting time was 8:30); BR-1951632 (11/1/13)(arriving late to work is not deliberate misconduct where the claimant set an alarm clock but slept through it; the setting of the alarm demonstrates an intent to arrive at work on time).


An employee who avails himself of a legal right cannot thereby commit misconduct. Kinch v. Director of the Div. of Employment Security, 24 Mass. App. Ct. 79, 506 N.E.2d 169 (1987) (claimant refused to work hours in violation of wage-and-hour laws). It is immaterial whether the employee is aware of or asserts the legal right, or its source, at the time of the discharge.


Similarly, an employee charged with a crime who avails herself of the “admission to sufficient facts” procedure permitted by the rules of criminal procedure does not thereby commit misconduct. Wardell v. Director of the Div. of Employment Security, 397 Mass. 433, 491 N.E.2d 1057 (1986) (junior college teacher charged with possession of marijuana with intent to distribute). Nor is an admission to sufficient facts a disqualifying “conviction” under §25(e)(3). (See Question 36.)


An adjudication of the claimed right by a court or another agency, however, may have a preclusive effect. Lewis v. Director of the Div. of Employment Security, 379 Mass. 918, 400 N.E.2d 264 (1980) (an adverse arbitration decision under the National Labor Relations Act foreclosed claimant’s assertion that the Act protected her wearing a “Strike—G.D.” jacket to work at General Dynamics plant where the claimant and the employer were parties in both the NLRB and UI proceedings).


UI benefits cannot be denied on the basis of misconduct where the claimant is alleged to have violated a rule that was not uniformly enforced. Encore Images, Inc. v. Director of the Div. of Unemployment Assistance, 76 Mass. App. Ct., 1109 (2010) (unreported) (employee fired for vulgarity could not be denied UI benefits for misconduct because employees regularly used profanity at work and a different employee had received multiple warnings before discharge); Wininger v. Director of the Div. of Unemployment Assistance, 80 Mass. App. Ct. 1116 (2011) (unreported) (employee who was fired for swearing was not disqualified from UI for deliberate misconduct in willful disregard of employer’s interests because swearing was directed at supervisor, not clients or outsiders, was in private, was commonplace at the office; there was no rule against swearing; the employer had never warned or disciplined the claimant in any manner in the past; the employer had never disciplined any employee for similar conduct in the past; and the employer gave the employee no opportunity to apologize). A claimant who muttered a profanity regarding a supervisor out of frustration and momentary lapse of judgment, but not actually to the supervisor, did not deliberately commit misconduct. BR-2026705 (5/27/14).


No Longer “Solely Due to Misconduct”


Because of a 1992 statutory change to G.L. c. 151A, § 25(e)(2), which took out the word “solely,” an employer is no longer required to prove that the deliberate misconduct was the sole reason for the employee’s discharge. According to the SRH, an employer may support the reasons for discharge with evidence of prior incidents of alleged misconduct so long as the final act or reason for discharge constitutes deliberate misconduct in willful disregard of the employer’s interest. SRH § 1305(B).


  13 Was the Conduct in Willful Disregard of the Employer’s Interest?


  The main issue in misconduct cases is not usually whether misconduct was committed but whether the claimant willfully disregarded the employer’s interest. This determination requires inquiry into the employee’s state of mind at the time he or she committed the wrongful act; he or she must have known that the act was contrary to the employer’s interest or expectations. This is sometimes framed as a question of intent: Did the employee intend to disregard the employer’s interest?


In establishing state of mind, the history of the employment relationship is important. As a general matter, an employee cannot be found to have the requisite state of mind if the employer had not made her aware of its expectations through rules, policies, warnings, instructions, and so forth. If, however, the conduct at issue is clearly wrongful, such as theft or falsification of records, a claimant may be found to have acted in willful disregard even in the absence of explicit instructions not to engage in the conduct. Jorgenson v. Director of the Div. of Employment Security, 394 Mass. 800, 477 N.E.2d 1005 (1985) (falsifying pay records); Babize v. Director of the Div. of Employment Security, 394 Mass. 806, 477 N.E.2d 1009 (1985) (same). Where an allegation of theft or misappropriation of funds is the basis for discharge, the employer must provide “substantial and credible evidence or proof” that the theft or misappropriation occurred, SRH § 1334, and that the claimant was involved in the theft. BR-124433 (7/18/14).


Where obviously intentional conduct is present, the court will not require specific state‑of‑mind findings. Grise v. Director of the Div. of Employment Security, 393 Mass. 271, 471 N.E.2d 71 (1984) (claimant left at beginning of shift after learning he would be working with supervisor with whom he had personality conflict); Sharon v. Director of the Div. of Employment Security, 390 Mass. 376, 455 N.E.2d 1214 (1983) (claimant publicly insulted supervisor, then refused to apologize publicly).


A claimant’s open “bad attitude” may facilitate a finding of willful disregard. Lycurgus v. Director of the Div. of Employment Security, 391 Mass. 623, 462 N.E.2d 326 (1984) (claimant discharged for tardiness after warnings where he had stated to supervisor that he was not required to be at work until 9:00 a.m. “on the dot”).


An employee who reasonably believes that his disobedience of an order is required to further a more important purpose of the employer is not acting in willful disregard of the employer’s interest. Jones v. Director of the Div. of Employment Security, 392 Mass. 148, 465 N.E.2d 245 (1984) (employee who continued to work on deadline, although ordered not to do the work, not disqualified although he had previous warning for insubordination). Similarly, a worker who is discharged for refusing to follow an order that requires her to violate state or federal law is not disqualified. SRH §§ 1330(A), 1332(A).


Even if the employee’s judgment is erroneous, good-faith errors are not willful disregard of the employer’s interest. Garfield v. Director of the Div. of Employment Security, 377 Mass. 94, 384 N.E.2d 642 (1979) (rearranging the store schedule without notifying district manager); BR-1994619 (1/17/14) (where the claimant mistakenly believed his commute by public transportation would not be affected by a holiday bus schedule).


Personnel policies known to the employee are probative evidence regarding the claimant’s state of mind. An employee’s reliance on these policies, where they may contradict other statements of the employer, can be used to show a lack of willful disregard. Goodridge v. Director of the Div. of Employment Security, 375 Mass. 434, 377 N.E.2d 927 (1978) (employee left to file discrimination charge with Equal Employment Opportunity Commission where he thought personnel handbook gave permission to do so; employer claimed he left without permission).


Mitigating Circumstances


The presence of mitigating circumstances should be explored and presented in both misconduct and rule violation cases. If an employee’s misconduct is attributable to mitigating circumstances, then he or she has not acted in willful disregard. In the case of an employee fired for being late after a prior warning, for example, there is no willful disregard if the lateness was due to an extraordinary circumstance, such as sudden illness of a family member. Similarly, falling asleep on the job is not disqualifying if occasioned by mitigating factors. Wedgewood v. Director of the Div. of Employment Security, 25 Mass. App. Ct. 30, 514 N.E.2d 680 (1987); Lengieza v. King,  Deputy Director of Employment & Training, Chicopee District Court, CA 9920 CV 0421 (1999)(same). In Wedgewood, the Appeals Court held that the employee's unwillingness to discuss his personal problems with his supervisor, to take a leave of absence, to accept counseling, or to institute a union complaint were not sufficien bases for the denial of UI after the employee was discharged for sleeping on the job, when personal problems caused him to be unsually fatigued. The Court noted that although the employee's reluctance to discuss his personal problems or to accept help from the employer or union did not serve his long-term interests, such reluctance did not constitute deliberate misconduct in willful disregard of his employer's interest under G.L. c. 151A, § 25(e)(2).


The breakdown of the claimant’s car plus lack of cell phone with which to contact employer are mitigating circumstances for tardiness, since they show that there was no intent to engage in misconduct. BR-122720 (7/18/14).


The combination of the claimant’s homelessness and the last-minute refusal of the expected ride to work from her friend only twenty minutes before the claimant was scheduled to leave for work, making her frantic and causing her to forget to call the supervisor to report that she would be late to work, constituted mitigating circumstances of the claimant’s failure to call in. BR-124425 (7/24/14). Similarly, the emotional trauma of the recent death of the mother of the claimant’s fiancé, which affected the claimant’s ability to read her schedule properly and thus arrive at work on time, was found to be a mitigating factor beyond the control of the claimant. BR-124136 (7/25/14).


A bus driver suffering from an enlarged prostate, having been stuck in unusually heavy traffic, urinated publicly to avoid wetting himself. The Board of Review found that circumstances sufficiently mitigated the claimant’s actions. BR-1178833 (11/4/13).


The Board found a mitigating factor beyond claimant’s control where the claimant’s doctor—in order to treat emergency patients—rescheduled an appointment relating to the claimant’s returning to work after medical leave until after the employer’s deadline for claimant’s return. BR-125549 (11/7/13).


Also, if the claimant is an alcoholic and her conduct is a “product of an irresistible compulsion to drink,” this will not be regarded as intentional misconduct. SRH § 1336. At present, with certain expectations, the DUA does not treat drug abuse in the same manner; thus, a drug‑addicted client is more likely to be regarded as having acted willfully even while under the influence. Id. (See Question 34).


Any discharge due to circumstances resulting from domestic violence, including the need to address the physical, psychological, and legal effects of domestic violence, is not disqualifying; for example, a claimant discharged for violating the attendance policy due to incidents of domestic violence or due to her need to seek treatment or protection. G.L. c. 151A, § 25 (e), ¶ 7; SRH §§ 1043, 1305(B). (See Question 33 for discussion of domestic violence in separation cases).


  14 Was the Claimant Discharged for a Rule Violation?


  In 1992, G.L. c. 151A, § 25(e) was amended to add a new disqualification ground. In addition to deliberate misconduct, an employee who is discharged for a “knowing violation of a reasonable and uniformly enforced rule or policy” is disqualified unless the violation is “a result of the employee’s incompetence.” The Supreme Judicial Court’s decision in Still v. Commissioner of the Dept. of Employment and Training, 423 Mass. 805, 672 N.E.2d 105 (1996) is the lead case interpreting this ground for disqualification.


According to the G.L. c. 151A, § 25(e), ¶ 2, an employee may be disqualified under this provision if the employer establishes that:


	the rule or policy existed;

		it was effectively communicated to the employee;

		it was reasonable;

		it was uniformly enforced, both as to the claimant and other employees;

		the claimant knowingly violated the rule or policy; and

		the rule violation was not the result of the claimant’s incompetence.



The employer has the burden of proving these elements by introducing “substantial and credible” evidence on each element. For example, an employee discharged for failing a drug test administered before he was hired could not be disqualified because the employer’s work rule applied only to drug usage during or affecting the employment. O’Connor v. Commissioner of the Dep’t of Employment & Training, 422 Mass. 1007, 664 N.E.2d 441 (1996).


Moreover, the Board held that more than a positive workplace marijuana test is required for a claimant to be determined ineligible for UI. The Board pointed out that the marijuana decriminalization statute, G.L. c. 94C, § 32L, states that possession of one ounce or less of marijuana shall not provide a basis to deny UI benefits. BR - 0012004801-07 (08/04/2014).


However, the Appeals Court has held that an employer who fails to meet its burden under the “knowing rule violation” can still meet its burden of showing deliberate misconduct. Gupta v. Deputy Director of the Div. of Employment & Training, 62 Mass. App. Ct. 579, 818 N.E.2d 217 (2004) (an employee’s rude remark to a customer constituted disqualifying deliberate misconduct, even though the employer originally justified the firing on the grounds of a knowing violation of a work rule and had failed to present substantial evidence to support its firing for this reason).


  15 Did the Claimant Commit a Knowing Violation?


  According to the SRH §§ 1305 and 1310, the following elements must be satisfied for a knowing violation:


	the work rule or policy actually existed—i.e., the rule must either be in writing or there must be substantial and credible evidence that the rule was verbally communicated to the claimant;

		the claimant was consciously aware at the time that she was engaging in conduct that violated the rule;

		the rule or policy was in fact violated; and

		the work rule or policy violation was done with the intent to violate the rule. Still v. Commissioner of the Dept. of Employment & Training, 423 Mass. 805, 672 N.E.2d 105 (1996).



In Still, the employer discharged the claimant for swearing at a patient who had provoked her. The Commissioner argued that because claimant Annie Still had admitted that she had prior knowledge of the employer’s policy that patients were to be free from mental and physical abuse and that she understood that the consequences of violating this policy included discharge, this was sufficient to establish that she had “knowingly violated the policy.”


The Supreme Judicial Court disagreed. It found that, in the context of G.L. c. 151A, § 25(e)(2), “‘knowing’ implies some degree of intent, and that a discharged employee is not disqualified unless it can be shown that the employee, at the time of the act, was consciously aware that the act being committed was a violation of an employer’s reasonable rule or policy.” 423 Mass. at 813, 672 N.E. at 112; accord, Franclemont v. Commissioner of the Dep’t of Employment & Training, 42 Mass. App. Ct. 267, 676 N.E.2d 1147 (1997).


The Still Court explicitly found that “Still’s testimony . . . supports a conclusion that she lacked the state of mind required to find a ‘knowing’ violation.” 423 Mass. at 814. The Court further found that although “mitigating circumstances alone will not negate a showing of intent or thereby excuse a ‘knowing violation,’ [they] may, however, serve as some indication of an employee’s state of mind, and may aid the fact finder in determining whether a ‘knowing violation’ has occurred.” 423 Mass. at 815, 672 N.E.2d at 112. Furthermore, Still points out that “[t]he presence of mitigating circumstances may also be applicable in determining whether the violated rule was reasonable as applied.” 423 Mass. at 815, n.11; 672 N.E.2d at 113, n. 11. 


Note: An employer did not meet its burden of establishing an employee’s knowing violation of an employee handbook rule where the handbook was in English, the claimant could not read English, and the employer did not have the handbook translated for the employee. BR-123671 (2/26/13).




SRH § 1315(C) sets out a detailed analytical framework for rule-violation cases. While the term “state of mind” is not used, it is clear from the emphasis on “conscious awareness”—both of the act and of the rule violation—that state of mind is a critical element.


  16 Was the Rule Reasonable?


 The rule or policy must be reasonable in light of an employer’s interest—i.e., there must be a clear relationship between the rule or policy and the employer’s stake in it, and it must be one that could be expected to be adhered to in the normal course of events. A rule that conflicts with or violates any legal right of the employee is per se unreasonable. SRH § 1310(A). The reasonableness of a rule must be evaluated in light of a claimant’s protection under the Americans with Disabilities Act, 42 U.S.C. § 12101, SRH § 1324(C), and other state and federal laws protecting workplace rights.


The application of the rule must also be reasonable. Thus, a rule is not reasonably applied where there are circumstances of an “unusual nature.” SRH § 1320. Examples of such circumstances include the following:


	serious weather‑related problems

		unavoidable transportation problems

		contradictory supervisory rules

		family emergencies, such as illness, that may lead to a violation of absence or tardiness rules. To the extent that extensive absences are covered by the Family and Medical Leave Act of 1993, 29 U.S.C. §§ 2601 et seq. (FMLA), the Massachusetts Parental Leave Act, G.L. c. 149, § 105D, the Massachusetts Domestic Violence Leave Act, G.L. c. 149, § 52E; the Small Necessities Leave Act, c. 149 § 52D; and the Earned Sick Time Law, G.L. c. 149, § 148C, they are generally not disqualifying for UI purposes. SRH § 1322 (limiting discussion to FMLA).

		rules that regulate an employee’s conduct outside the workplace

		adherence to rules that could result in injury to the health or safety of an individual

		compliance with rules that would violate federal or state law, public policy, or ethical or professional standards

		inability to comply with the rule due to circumstances resulting from domestic violence. G.L. c. 151A, § 25(e), ¶2; SRH §§ 1305(B), 1322B, 1338.

		any other objectively verifiable circumstances of an unusual or urgent and compelling nature, with which the claimant could not reasonably be expected to comply



Where the claimant refused to sign a memo concerning the employer’s time card because she believed there was an error regarding her time worked on her paycheck, the Board of Review ruled the employer discharged the claimant, but the discharge was not for knowing violation of a reasonably and uniformly enforced rule or policy; the policy, though facially benign, was “implemented in an unreasonable way,” making the discharge unreasonable. BR - 0013 6849 13 (6/8/15). Other instances where the Board has found a rule unreasonable include where a “no contact” rule was overbroad, BR-0020 9459 20 (12/27/17) (Key); a submission to a Fitness for Duty examination was based solely on the use of an over-the-counter hemp cream to relieve chronic knee pain, BR-0023 4482 89 (9/27/18) (Key); and a highly experienced nurse was ordered not to discuss with coworkers her discipline for objecting to a protocol concerning a highly contagious resident, BR-0015 7381 34 (12/23/15) (Key).


  17 Was the Rule Uniformly Enforced?


 The employer bears the burden of demonstrating that it has uniformly enforced the work rule or policy—i.e., the employer must show that it treats all similarly situated employees subject to the rule or policy in a similar manner when they violate a rule or policy. The employee’s status within a progressive discipline system must also be considered. SRH §§ 1310(C), 1315(E).


In New England Wooden Ware Corp. v. Commissioner of the Dep’t of Employment & Training, 61 Mass. App. Ct. 532, 811 N.E.2d 1042 (2004), the Appeals Court provided the first guidance on the question of uniform enforcement of a work rule. The Court found that the claimant who was fired for violating the employer’s written policy on unexcused absences, was entitled to UI where the policy included undefined terms and was unevenly applied in practice. The Court considered the employer’s failure to apply the policy uniformly to the claimant as evidence of non-uniform enforcement, even if it was to the claimant’s benefit. “Failure to enforce a policy uniformly, whether to the employee’s benefit or detriment, still influences the employee’s belief regarding the consequences of his actions.” 61 Mass. App. Ct. at 535. See also, Gold Medal Bakery, Inc. v. Commissioner of the Div. of Unemployment Assistance, 74 Mass. App. Ct. 1105, 903 N.E.2d 1145 (2009) (unreported) (holding that where an employer could not demonstrate that its attendance policies were uniformly enforced, an employee discharged for calling in sick in violation of attendance policies was eligible for UI). BR-0002 1180 82 (2/18/04) (Key) (finding that by waiting until the claimant’s 5th attendance violation following a final warning of termination, the employer led the claimant to believe that his behavior was condoned, such that the claimant lacked the requisite state of mind to be disqualified).


  18 Was the Claimant Incapable of Following the Rule?


 A statutory exception to a finding of disqualification under G.L. c. 151A, § 25(e)(2) is that “the violation is not shown to be as a result of the employee’s incompetence,” a proviso that modifies both prongs (deliberate violation and rule violation) of the discharge provisions. SRH § 1310(D).


DUA’s handbook describes “incompetence” as a “defense” to disqualification. SRH § 1310(D). To the extent that this places the burden of proof on the claimant, it may be inconsistent with the statutory scheme. To establish incompetence, a claimant can show that he was incapable of adhering to the rule due to a lack of ability. If the claimant’s work is not satisfactory to the employer but there is no deliberate lack of effort by the claimant, incompetence is similarly established.


In some circumstances, a claimant’s incompetence may be due to a temporary factor (such as stress attributable to a divorce or a family illness, causing loss of concentration), even though the claimant has the inherent ability to perform the job. SRH § 1310(D). 


  19 How Does a Suspension Affect Eligibility?


 When an employing unit suspends a claimant from work as discipline for breaking established rules and regulations, the claimant may be disqualified from receiving UI for the period of suspension, but in no case may this suspension period exceed 10 weeks. G.L. c. 151A, § 25(f); 430 CMR 4.04(4). The disqualification occurs only if the employer establishes that the claimant violated a rule or regulation that the employer published or established in its customary manner, the suspension was for a fixed period of time, and the employee has the right to return to the job at the end of the suspension period if work is available.


Public employees who are suspended following indictment are disqualified from receiving UI during the period of the suspension, even if it is for an indefinite period. See G.L. c. 151A, § 22; c. 30, § 59 (applies to officers and employees of the Commonwealth); G.L. c. 268A, § 25 (applies to county, municipal, and district officers).


Disciplinary vs. Investigative Suspension


A “disciplinary suspension” under § 25(f) is distinct from an “investigatory suspension,” which, if followed by termination, should be analyzed under G.L. c. 151A, § 25(e)(2) as discharge attributable to the employee’s actions. See BR-110769 (1/11/2011) (where claimant was placed on indefinite investigatory suspension and then terminated after the employer concluded that the claimant had engaged in the suspected misconduct, this suspension cannot be analyzed as a disciplinary suspension but as a § 25(e)(2) suspension that occurred at the date the employee was put on investigatory suspension pending discharge). As a result of the Board’s decision, DUA took the position that an indefinite suspension is considered to be a discharge as of the date that the suspension began. See UIPP, Indefinite Suspensions, (5/9/12). However, a subsequent decision of the Board caused DUA to reverse course. See BR-1843191 (9/11/14) (claimant who was placed on a disciplinary suspension could not be disqualified under G.L. c. 151A, § 25(f), because the suspension was indefinite; since the claimant remained on suspension at the time he filed an unemployment claim, his separation was properly analyzed under G.L. c. 151A, § 29 i.e., whether or not he was in total unemployment), regardless of the fact that he was subsequently discharged). Accordingly, DUA now finds that if a claimant is under an indefinite suspension,the claimant is eligible for UI. If the claimant is suspended for a workplace rule or regulation violation, the 10 week suspension can be imposed only if the suspension is for a fixed period of time and the claimant has the right to return to work as long as work is available. However, if the claimant is indefinitely suspended, adjudicated under §25(f) and later permanently separated, the entitlement to UI benefits must be investigated under §25(e) and the claim reopened for the week in which the claimant was formally separated. See UIPP

2014.06, Revision to Policy for Adjudication of Indefinite Suspensions (9/26/14).


Other Grounds for Suspensions


In addition to rules violations, DUA will inquire whether a claimant has been suspended due to conviction; drugs, or alcohol; indictment while in public office; loss of license; safety violation; accident or equipment damage; theft; misappropriation; falsification; unsatisfactory attendance, work performance, or qualifications, or behavioral issues.


  20 Summary: What Questions Does DUA Ask in Discharge Cases?


  DUA typically asks the following questions to ascertain UI eligibility in discharge cases. These represent a small sample of questions posed to claimants in English-only questionnaires. A claimant must respond either through UI Online or by mail. As these questions are often very confusing and the responses could determine initial UI eligibility, advocates should assist claimants in providing the most accurate and clear responses.


1.   Why was the employee discharged?


2.   Does the employer have a rule or policy regarding this offense?


IF RULE VIOLATION:


3.   Did the claimant know of the company’s rule or policy?


4.   How did the claimant know of the company’s rule?


5.   Was the rule uniformly enforced? How were incidents like this handled in the past?


6.   Was the rule reasonable?


7.   Was the application of the rule reasonable?


8.   Was the rule violation a result of the claimant’s incompetence?


IF NO RULE VIOLATION:


9.   Was the conduct deliberate? Was there an intentional act of omission by the claimant?


10. What was the employer’s expectation?


11. Did the claimant know of the expectation and, if so, how did the claimant know?


12. Was there any extenuating circumstance that was the cause of the behavior?


WARNINGS:


13. Were any warnings issued? If so: When? How many? By whom? What was the content? Was a copy of the warning given in writing, or was the warning verbal?


14. Did the employer provide the warning in a language the claimant could understand?


15. Were the actions previously condoned?


16. Was the conduct so outrageous that no warnings were necessary?


  B. VOLUNTARY QUIT: QUESTIONS 21–28


21 Did the Claimant Quit Voluntarily and Without Good Cause Attributable to the Employer?


  An employee who quits his or her job voluntarily and “without good cause attributable to the employing unit or its agents” is subject to disqualification pursuant to G.L. c. 151A, § 25(e)(1). Where a claimant is determined to have quit or resigned, the burden of proving eligibility is on the claimant to establish that he or she left either involuntarily or for good cause attributable to the employer, such that the claimant is unemployed through no fault of his or her own. Sohler v. Director of the Div. of Employment Security, 377 Mass. 785, 788 n.1, 388 N.E.2d 299, 301 n. 1 (1979).


In most cases, an employee must make all reasonable efforts to maintain the employment relationship before quitting the job, or else the claimant risks that the quit will be treated as voluntary regardless of the underlying reasons. Harassment cases present a notable exception. (See Questions 26 and 27.) The agency position is not uniform on whether a person who is subjected to other violations of law in the workplace must first attempt to resolve the problem before quitting. Arguably, an employer is charged with knowledge of wage-and-hour laws and so should have been aware of the violation. Lee v. O’Leary, Director of the Div. of Unemployment Assistance, Quincy District Court Docket No. 0556 CV 2136, (Coven, J.) (11/1/06) (finding that claimant had good cause for quitting where payroll policy resulting in last payment of wages violated Massachusetts wage laws). However, the Board has taken the position that even where the employer violates the law, the claimant should make an effort to resolve the situation before leaving.  BR-0014 5343 84 (6/29/15) (Key).


  22 Was the Separation Voluntary?


  A separation that is not "voluntary" will not subject a claimant to disqualification under G.L. c. 151A § 25(e)(1). A separation is considered voluntary if an employee simply chooses to leave his or her employment. A separation is not voluntary if it was:


	coerced or required by the employer;

		caused by circumstances beyond the claimant's control; or

		of an "urgent, compelling and necessitous" nature.



G.L. c. 151A, § 25(e). These factors are more fully discussed in the following sections.


  23 Was the Separation Coerced or Required By the Employer?


Did the Employee Quit in Reasonable Anticipation of Being Fired or Otherwise Discharged from Employment

A separation is not voluntary if the employer imposed it. An employee who leaves work because of a reasonable belief that he is about to be fired will not be disqualified under G.L. c. 151A, § 25(e)(1).


In both Malone‑Campagna v. Director of the Div. of Employment Security, 391 Mass. 399, 461 N.E.2d 818 (1984) (employees who had collectively resigned claimed at the hearing that they did so because they believed they were about to be discharged for refusing to conform to employer’s new, unlawful policies), and Scannevin v. Director of the Div. of Employment Security, 396 Mass. 1010, 487 N.E.2d 203 (1986) (employee believed he was about to be fired and so failed to submit medical document required to preserve his job), remands were required for findings as to whether the claimants’ beliefs that they were about to be fired were reasonable.


In Gabovitch v. Jurczak, 76 Mass. App. Ct. 1109, 920 N.E.2d 88 (2010) (unpublished), the Appeals Court affirmed a lower court ruling that the employee reasonably believed that her job was coming to an end due to the dissolution of the employing partnership and that she left work for good cause attributable to the employer and was therefore eligible for UI benefits.


If the employer gives the claimant the alternative of quitting or being discharged and he or she chooses to resign, the claimant will not be disqualified under G.L. c. 151A, § 25(e)(1), but if DUA determines that the intended discharge would have been for misconduct or a rule violation, the claimant may be disqualified under § 25(e)(2).


Although it is not an unemployment case, practitioners should be aware of the SJC’s decision in Upton v. JWP Businessland, 425 Mass. 756, 682 N.E.2d 1357 (1997), holding that it was not a violation of public policy to terminate an employee at will who, due to her responsibilities as a single parent of a young child, could not work the additional overtime hours that her employer required. The court did note, however, that the Legislature has directed that UI benefits should be available where domestic responsibilities limit a person’s availability to work. 425 Mass. at 756. Therefore, if the employee were discharged, she should not be disqualified under §25(e)(2), and if she resigned in anticipation of discharge, she should not be disqualified under §25(e)(1).


Where an employer does not allow a quitting claimant to work during the course of the 2-week notice given by the claimant, the claimant is not disqualified from benefits from the date of notice to the date of quitting, even if the separation would have been voluntary and disqualifying after that 2-week notice period. BR-703301 (6/20/14).


A voluntary leaving is not disqualifying under  UI law: 1) if the individual leaves her job in good faith to accept a new job on a permanent basis and loses the new job for good cause attributable to the employer; or 2) if the individual leaves because the terms of a pension or retirement program requires the individual’s retirement from that job.  G.L. c. 151A, §25(e), ¶3.  


Retirement


In certain cases, an employee who has some control over her date of retirement may still qualify for UI benefits. Thus, in O’Reilly v. Director of the Div. of Employment Security, 377 Mass. 840, 388 N.E.2d 1181 (1979), an employee who accepted his employer’s proposal to accelerate his retirement by six months was not disqualified from receiving benefits since job separation was inevitable. However, an employee will not be deemed eligible if he opts for early retirement without reasonable belief that mandatory retirement is inevitable. Klockson v. Director of the Div. of Employment Security, 385 Mass. 1007, 432 N.E.2d 704 (1982) (finding claimant’s belief that the employer would soon have discharged him unreasonable where the employer had no mandatory retirement policy, several employees older than the 65-year-old claimant worked for the employer, and the claimant had more than 10 years’ seniority).


An employee who reasonably believes she will be laid off will not be disqualified for retiring before the layoff is announced. In White v. Director of the Div. of Employment Security, 382 Mass. 596, 416 N.E.2d 962 (1981), the claimant accepted a retirement incentive because he had heard rumors of an impending layoff and had limited seniority. He believed that if he did not retire, he would be laid off soon after his retirement date. The Court ruled that, if his belief was reasonable, his leaving was not voluntary. In a subsequent case, the Court held that if the employer created uncertainty about whether the individual would be laid off as part of a reduction in force, then accepting a voluntary severance package does not disqualify one for UI. State Street Bank v. Deputy Director of the Div. of Employment & Training, et al., 66 Mass. App. Ct. 1, 10–12, 845 N.E.2d 395 (2006); Charrette v. Commissioner of the Div. of Unemployment Assistance, 72 Mass.App.Ct. 1114, 892 N.E.2d 837 (2008) (unpublished decision); BR - 0014 7739 42 (9/30/15) (concluding as a matter of law that “because the employer substantially hindered the claimant’s ability to determine the likelihood that he would be involuntarily separated from his employment if he did not accept the employer’s separation package, his decision to leave was for good cause”).


Layoffs and Voluntary Severance Packages


Generally, an employee who is laid off involuntarily is eligible to receive UI. This is true even when an employer’s layoff scheme grants limited discretion to its employees to decide which workers will be laid off. For example, where an employer announces a layoff plan that contains voluntary as well as potentially involuntary components and thereby creates an environment in which an employee is forced to speculate on the likelihood that she will be involuntarily terminated, such employee has “good cause attributable to the employer” to leave work and take a voluntary severance package. See State Street Bank & Trust Co. v. Deputy Director of the Div. of Employment and Training, et al., 66 Mass. App. Ct. 1, 845 N.E.2d 395 (2006); Curtis v. Commissioner of the Div. of Unemployment Assistance, 68 Mass. App. Ct. 516 (2007); Charrette v. Commissioner of the Div. of Unemployment Assistance, 72 Mass. App. Ct. 1114, 892 N.E.2d 837 (2008) (unpublished opinion); Connolly v. Director of Div. of Unemployment Assistance, 460 Mass. 24, 948 N.E.2d 1218 (2011).


When given a choice by management of remaining at work or accepting a layoff due to a general reduction in the workforce, a claimant who agrees to be laid off is not subject to disqualification. SRH § 1208(E). This is because it is the employer who decides to lay off staff, and the employer can accept or reject the claimant’s offer. Morillo v. Director of the Div. of Employment Security, 394 Mass. 765, 477 N.E.2d 412 (1985). However, Morillo is limited to circumstances in which the employer has announced that layoffs will occur and does not provide a financial incentive for employees to choose in lieu of layoff. Connolly v. Director of the Div. of Unemployment Assistance, 460 Mass. 24, 28, 948 N.E.2d 1218 (2011) (claimant who accepted severance package was not eligible for UI where she was not compelled to apply for the termination, did not believe her job was in jeopardy, and left in part for personal reasons). In so holding, the Connolly Court found that there was no analytical difference in early retirement and incentive-based termination packages, and that it was not dispositive that the employer had made the final decision in accepting the claimant’s resignation.


  24 Was the Separation for Good Cause?


Even if the separation is voluntary, an employee is entitled to benefits if the underlying reason is for good cause attributable to the employing unit or its agent. The circumstances leading to the separation need not be company policy or known to policy‑level management in order to constitute good cause, as long as the supervisory‑management personnel appeared to have authority to act as they did.


Note: In good-cause quit cases, DUA generally requires the claimant to bring the issue to the employer’s attention and take reasonable steps to try to resolve the problem before quitting. This could include using any available appeal or grievance procedure, formal or informal, to try to resolve it. In some situations, this requirement may be met by something as simple as the employee’s bringing a problem to the attention of her supervisor.




On the other hand, DUA will sometimes attempt to impose a requirement that an employee pursue a grievance to the highest possible level. Advocates should be aware that the requirement of bringing the problem to the employer’s attention is not statutory. They should be prepared to argue that, under the employee’s circumstance, it was reasonable to forgo the complaint procedure entirely or to stop after the first level. In cases involving allegations of sexual, racial, or other unreasonable harassment, the claimant need only show that the employer knew or should have known of the harassment, and “need not show that she took all or even ‘reasonable’ steps to preserve her employment.” Tri-County Youth Programs v. Acting Deputy Director of the Dept. of Employment & Training, 54 Mass. App. Ct. 405, 413, 765 N.E.2d 810, 817 (2002). G.L. c. 151A, § 25(e), ¶ 5, 430 CMR 4.04(5)(c). (See Question 26.)


Reasonable disciplinary action is not good cause for leaving. Leone v. Director of the Div. of Employment Security, 397 Mass. 728, 731, 493 N.E.2d 493 (1986) (bank branch manager disqualified for quitting after being warned about inability to get along with supervisor). See also Fergione v. Director of the Div. of Employment Security, 396 Mass. 281, 286, 485 N.E.2d 949 (1985). However, the Board of Review held that where the record established that the claimant received an unreasonable unpaid suspension from work that was inconsistent with the employer’s own disciplinary policy, the claimant had good cause for leaving work. BR-118451 (7/15/11).


Good cause is most often found where the employer violates the employee’s rights, fails to correct unsafe or unhealthy work conditions, reduces the employee’s compensation, subjects the employee to unfair or unduly harsh criticism, or changes the work to something “antithetical” to that for which the employee was hired.


The Court affirmed the Board’s ruling that the leaving was for good cause attributable to the employer “where the claimant left work voluntarily because her supervisor subjected her to unreasonable treatment by threatening to withhold her pay and confining her in a small room where she felt unable to leave.” Workforce Unlimited, Inc. v. Ascencio, 86 Mass. App. Ct. 1109, 14 N.E.3d 968 (Table) (unpublished decision, August 29, 2014).


Where a claimant was required to undergo an unpaid drug test in violation of wage and hour laws, the Board found good cause to quit. BR-116407-A (5/20/11) (Key) A claimant has good cause to quit where an employer demands that the claimant violate safety regulations. BR-125248 (5/3/13). Where a claimant believed the employer’s policies posed a safety risk to employees, and OSHA cited the employer for several safety violations, the Board found that the claimant had a reasonable basis to believe the employer’s working conditions were unreasonably dangerous. BR-119197 (2/13/12) (Key) A claimant was told to sign a document that she reasonably believed would affect her rights under her union’s collective bargaining agreement or cause her to lose her job. A refusal to sign such a document does not constitute a voluntary quit. Pulde v. Director of the Div. of Unemployment Assistance, 84 Mass. App. Ct. 1122, 998 N.E.2d 375 (Table) (unpublished opinion, 2013).


The Board of Review found a claimant entitled to UI where she quit her job because the performance of routine duties became detrimental to her physical health where her preexisting health condition worsened. BR-109817 (12/22/09).


In Guarino v. Director of the Div. of Employment Security, 393 Mass. 89, 469 N.E.2d 802, 805 (1984), remand was required for findings on whether the claimant, a fish packer, was required to perform additional duties that were not part of her job, and whether there were available remedies she had failed to pursue. Notably, the Court rejected the notion that the claimant must request a transfer to other work or a leave of absence in these circumstances, where such requests would be futile.


Addressing the issue of when unhealthy work conditions constitute good cause for separation, the Board of Review held that a claimant who worked extended hours over her entire 2-month employment period (including 98 hours in 6 days) had good cause to quit, even where the claimant “was aware of what her schedule would be when she accepted the position with the employer.” BR-112118 (3/03/2011) (Key). The Board asserted that it was simply “not reasonable to require an employee to work under those conditions indefinitely until the employer increases its workforce.”


An employer may not defeat the payment of UI by reducing an employee’s hours to the point where he or she must quit, Manias v. Director of the Div. of Employment Security, 388 Mass. 201, 445 N.E.2d 1068 (1983) (employer changed claimant’s schedule to eliminate most of her overtime), or laying claimant off and offering to reemploy the employee at substantially reduced wages. Graves v. Director of the Div. of Employment Security, 384 Mass. 766, 429 N.E.2d 705 (1981). The Board found a drastic decrease in the number of work hours assigned to a claimant to be good cause to quit. See BR-110763 (5/29/2010) (Key); BR-117158 (5/9/11) (Key). If an employer reduces an employee’s hours with the result that the employee would neither qualify for partial benefits under G.L. c. 151A, § 29(b) nor be able to earn a living wage, the employee may have an urgent, compelling, and necessitous reason for leaving work. SRH § 1220(G). The Board held that a claimant had good cause to quit his employment when the employer failed to inform the claimant that its business slowed down during the holiday season. Because the employer had told the claimant upon hire that he would have work for 40 hours per week and did not inform him that the substantial reduction in hours was only intended to be temporary, the claimant had good cause to leave the employer and file for benefits. BR-122769 (10/31/2012). (See Question 29.)


In a 2012 Board case, a claimant had resigned because his employer misclassified him as an independent contractor when, as a matter of law, he was an employee. The Board found good cause, attributable to the employer: upon being hired, the claimant had not been told he would be an independent contractor, he did not sign a contract indicting this status, and he learned of the misclassification only upon receiving his first paycheck and asking why no taxes had been deducted from it. The Board relied on Graves v. Director of the Div. of Employment Security, 384 Mass. 766, 768, 429 N.E.2d 705 (1981), analogizing the misclassification to significant, detrimental changes in the terms and conditions of employment that render a job unsuitable. BR-122163 (8/27/2012). (See Question 39, Misclassification.)


A Board of Review decision suggests either an indefinite or a permanent reduction in hours qualifies as good cause. In BR-110763 (3/28/2010) (Key), the Board determined that when an employer unilaterally reduced the claimant’s hours by half, creating a “drastic change in the conditions of the claimant’s employment,” the claimant had good cause attributable to her employer to resign. This was so even though the Board specifically determined as a finding of fact that “the employer expected that the reduction in hours would occur only until the economy improved.” Id. (emphasis added). Thus, the fact that the reduction in hours was time-limited did not mean that the claimant did not have good cause to resign based on the reduction in her hours.


Unfulfilled promises concerning pay or benefits can constitute good cause for leaving employment, if the promise was sufficiently definite. A remand was required in Svoboda v. Director of the Div. of Employment Security, 386 Mass. 1004, 436 N.E.2d 1218 (1982), for findings on whether the employer had failed to pay the claimant in accordance with the employment agreement, because such failure could have constituted good cause for leaving. See also SRH § 1222(E). In addition, reliance on a promise is good cause for leaving employment. The Board held there was good cause to leave where an employer’s promises (prior to hiring) of biannual raises were unfulfilled, even though claimant spoke with employer every six months about raises and did not receive a raise during claimant’s 4 years of employment. BR-124039 (10/31/12). The Board also found good cause for leaving employment where the employee relied upon the promise of a raise that never materialized, and the employee made reasonable efforts to address the problem with the employer. BR-709900 (4/8/14).


Finally, where an employer promised an employee a raise and did not follow through with that promise, a Massachusetts District Court has held that the employee had good cause attributable to the employer to quit. Stowell v. Cicatiello, Director of the Div. of Unemployment Assistance, Orleans District Court, CA No. 1126 CV 0210 (2010).


The Court in Hunt v. Director of the Div. of Employment Security, 397 Mass. 46, 489 N.E.2d 696 (1986), also remanded for findings on this issue, where the employer hired the claimant as a temporary secretary with representations that the position would probably become permanent after six months, and permanency would have entitled the claimant to employee benefits. The claimant left after the employer extended her temporary status indefinitely.


If the employer changes a job so that it becomes significantly different from the job that the employee originally accepted, it may be considered “unsuitable.” If an employee’s job becomes unsuitable, then she has good cause to leave it. McDonald v. Director of the Div. of Employment Security, 396 Mass. 468, 487 N.E.2d 186 (1986). The burden of establishing unsuitability is on the claimant. (For a more detailed explanation of the “suitability” requirement, see Question 8.)


An employee’s reasonable belief that the job is hazardous to his or her health also makes the job unsuitable and, therefore, constitutes good cause for leaving the job. Carney Hospital v. Director of the Div. of Employment Security, 382 Mass. 691, 414 N.E.2d 1007 (1981) (holding that the claimant need only prove she had a reasonable belief and did not have to establish that the work environment in fact harmed her); and a reasonable belief that the job is detrimental to the health of an employee because of pregnancy also makes the job unsuitable and, thus, constitutes good cause for leaving the job. Director of the Div. of Employment Security v. Fitzgerald, 382 Mass. 159, 414 N.E.2d 608 (1980).


Subjective Complaints and Unwarranted Disappointment in the Job Do Not Constitute Good Cause


Good cause for leaving does not exist where the claimant expected or requested a raise that was not unconditionally promised. See SRH § 1222(D).


A claimant’s “mere” disappointment with pay, working conditions, or management, where there was no justifiable expectation that conditions would be otherwise, is not good cause attributable to the employing unit. In Fanion v. Director of the Div. of Employment Security, 391 Mass. 848, 464 N.E.2d 69 (1984), the claimant accepted a change in position with a pay increase to take place after six months. After five months she learned the details of the increase, felt that the pay was not commensurate with the pressures of the job, quit, and was disqualified. See also LeBlanc v. Director of the Div. of Employment Security, 398 Mass. 1010, 501 N.E.2d 503 (1986). However, if the pressures of the job were such as to affect the claimant’s health, her leaving may be for non-disqualifying urgent, compelling, and necessitous reasons. (See Questions 29–32.)


In Sohler v. Director of the Div. of Employment Security, 377 Mass. 785, 388 N.E.2d 299 (1979), a hospital employee was disqualified for voluntarily leaving without good cause where she testified to “subjective” complaints regarding mismanagement by the hospital that made her working conditions tense and frustrating, without proving that she was being required to perform work substantially different from that for which she was initially employed or that substandard conditions at the hospital subjected her to professional sanction, criminal or civil liability, or had an adverse effect on her health. See also Berk v. Director of the Div. of Employment Security, 387 Mass. 1003, 441 N.E.2d 531 (1982) (alleged mismanagement of a preschool); Wagstaff v. Director of the Div. of Employment Security, 322 Mass. 664, 79 N.E.2d 3 (1948) (denial affirmed where Board of Review found claimant left because of general dissatisfaction with the job and failure of employer to grant a pay raise).


Disappointment of a claimant, who is a substantial shareholder, with the company’s financial performance (as with disappointment with pay or working conditions) does not constitute good cause for resignation. Abramowitz v. Director of the Div. of Employment Security, 390 Mass. 168, 454 N.E.2d 92 (1983).


Simple dissatisfaction with salary is not good cause for leaving attributable to the employer. Frazier v. Director of Dept. of Unemployment Assistance, 86 Mass. App. Ct. 1121 (2014).


  25 Was There a Reasonable Concern Regarding Health or Safety?


  A claimant who leaves work due to reasonable concerns regarding unsafe working conditions or inadequate lighting, heat, ventilation, or sanitation can have good cause for quitting. SRH §§ 1214(A) (faulty or unsafe equipment), 1224(B) (inadequate working conditions), and 1224(C) (risk of injury or danger to health). For example, a claimant leaves work for good cause when working conditions expose him to a risk of injury or danger to health beyond the normal hazards of the job. However, the claimant should attempt to resolve the hazardous condition or faulty equipment by making a complaint to the employer prior to leaving work. Id. Where the employer does not permit an employee to do so, the claimant has good cause to resign. BR-110509 (9/28/10).


In a District Court decision, the Court reversed the denial of UI, stating that where an employer’s smoking policy at the nursing home where the claimant worked as a nurse’s aide subjected her to unwanted second-hand smoke, this exposure constituted good cause for her leaving attributable to the employer. Perez v. Cicatiello, Boston Municipal Court, CA 2009-01-CV-4076 (Forde, J.) (6/14/11).


The Board of Review held that preliminary OSHA determinations of safety deficiencies in the workplace were sufficient to support the reasonableness of the claimant’s belief that she was working in unsafe conditions and therefore constituted good cause attributable to the employer. BR-119197 (2/23/12) (Key).



  26 Was the Claimant Being Discriminated Against or Harassed at Work?


  Specific language in G.L. c. 151A, § 25(e), ¶6 precludes disqualification if the separation was caused by sexual, racial, or other unreasonable harassment but only where the employer, its supervisory personnel, or its agent knew or should have known about the harassment.


DUA’s regulations governing harassment in the workplace as it bears on UI eligibility are helpful to advocacy in these cases.  The regulations define what constitutes racial, sexual, or other unreasonable harassment. 430 CMR 4.04(5)(a) and (b). Further, the regulations provide that in cases of alleged racial, sexual, or other unreasonable harassment, where the employer, its agents, or other supervisory employees knew or should have known about the harassment, the employee need not take reasonable, or even any, steps to resolve the situation before leaving. 430 CMR 4.04(5)(c)¶¶ 1 and 2. See Tri-County Youth Programs, Inc. v. Acting Deputy Director of the Div. of Employment & Training, 54 Mass. App. Ct. 405, 413, 765 N.E.2d 810, 817 (2002).


To determine whether a claimant’s reason for leaving work is due to harassment, DUA looks to the totality of the circumstances surrounding the claimant’s separation, such as the nature of the harassment and the context in which the alleged harassing incident occurred. 430 CMR 4.04(5)(d).


An employer is not deemed to have knowledge of harassment by a coworker or a customer, and an employee is required to report it unless he can prove that the employer knew or should have known of this harassment.


For harassment cases other than racial, sexual, or other unreasonable harassment, the claimant must notify the employer, unless knowledge is imputed, and may leave if the employer fails to take prompt and effective remedial action. 430 CMR 4.04(5)(c)¶ 3.


In one Board case where failure to bring the matter to the employer’s attention did not defeat the claim, the Board found that the sales manager, who had harassed the claimant by belittling her and repeatedly yelling at her, was a longtime friend of the general manager and therefore it would have been futile for the claimant to report the problem. BR-122882-A (8/30/12).


The Board has recognized retaliation (flowing from a claimant’s reporting his legitimate concerns about management’s altering his time records) as a form of unreasonable harassment qualifying the claimant for UI benefits. Following the claimant’s complaint, management targeted him for truck inspections that were not in accordance with the employer’s policy, and the employer did not present evidence to show that other employees were treated similarly to the claimant. Management also went to the claimant’s home and took photographs of his property while the claimant was on medical leave. BR-121433-CTRM (10/31/2012). 


  27 Did the Claimant Take Reasonable Steps to Preserve His or Her Job?


Other than in sexual, racial, or other unreasonable harassment cases, discussed above, or cases where a claimant leaves due to the effects of domestic violence (Questions 30 and 33), an employee has a duty to take all reasonable steps to preserve the employment relationship before resigning, unless such efforts would be futile. Where an employee has failed to do this, she is said to have caused her own unemployment and her leaving is not considered involuntary, because there was, or may have been, an alternative. In Kowalski v. Director of the Div. of Employment Security, 391 Mass. 1005, 460 N.E.2d 1042 (1984), for example, the employee’s toleration of harassment by the employer and his failure to complain were legal grounds for denying employee UI after employee quit his job. The claimant has the burden of proving further efforts to preserve his employment would have been futile. However, where the claimant fails to notify the employer of her particular personal reason for leaving and where disclosure would not enable the employer to accommodate her, failure to notify does not necessarily defeat a claim. BR-115452-OP (4/4/12) (change in child care responsibilities).


An employee is expected to take such “reasonable means to preserve her employment” as to show her “desire and willingness to continue her employment.” Raytheon Co. v. Director of the Div. of Employment Security, 364 Mass. 593, 597-598, 307 N.E.2d 330 (1974); 430 CMR 4.04(5)(c)(3)(b). However, it is not necessary that a claimant have had no other choice than to resign. Norfolk County Ret. Sys. v. Director of Dep’t of Labor & Workforce Dev., 66 Mass. App. Ct. 759, 766 (2006). In fact, although the general rule requires “reasonable steps” to preserve employment, there are situations in which “the circumstances indicate that such efforts would be futile or result in retaliation.” 430 CMR 4.04(5)(c)(3)(b); Guarino v. Director of the Div. of Employment Security, 393 Mass. 89, 94, 469 N.E. 2d 802, 805 (1984) (“We reject the notion that in order to be eligible for benefits an employee must request a transfer to other work or a leave of absence.”) Where a claimant has a reasonable belief that additional efforts to correct a problem would be futile, she has satisfied her burden to make reasonable efforts to preserve employment.  BR-0019 5811 74 (9/13/17) (Key) (finding good cause to resign where an employer repeatedly asked employee to work on Saturdays, even though the employer had granted Saturdays off as a reasonable accommodation).  And where an employee makes concerns about changes to the terms and conditions of his job known to his immediate supervisor, who responds repeatedly that nothing will be done to address them, the claimant’s efforts to preserve employment are sufficient.  BR-111647 (9/28/10) (Key).


Additionally, many low-wage workers often feel powerless in their jobs and do not feel they can ask for time off to resolve problems or a leave of absence, out of fear that they will be fired. Advocates need to explore carefully why a claimant did not take any further steps. For example, had the worker’s prior experience in raising issues result in her being ignored or verbally harangued? Did her experience from observing other coworkers making similar requests lead her to fear of making such a request? Any of these, or other, reasons may provide an explanation as to why your client believed such attempts would have been futile.


Review examiners take very seriously the claimant’s obligation to take steps to preserve her job. Following are some cases on this point.


Requesting Leave of Absence or Transfer to Another Position


Leaving work without first requesting a potentially available leave of absence or transfer is a frequent reason for denial of benefits. This requirement is more strictly applied in leavings due to urgent and compelling personal reasons, but can also arise in good-cause cases. (See Question 30.) In Dohoney v. Director of the Div. of Employment Security, 377 Mass. 333, 386 N.E.2d 10 (1979), for example, the claimant was disqualified after she left without applying for maternity leave or discussing with anyone her plans to return after childbirth. (See Question 32.)


In Reissfelder v. Director of the Div. of Employment Security, 391 Mass. 1003, 460 N.E.2d 604 (1984), the claimant left work after unsuccessfully requesting a day off to go to court on a custody matter. She was disqualified because she failed to provide her supervisor with her reason for needing to go to court, but might have been given the time off, and preserved her job, had she done so.


Note: It is illegal for an employer to discharge, penalize, or threaten to discharge or penalize an employee who has taken time off to testify in a criminal action if the employee is a victim or is subpoenaed to testify, if she has notified her employer prior to the day she is required to be in court. G.L. c. 268, § 14B.




Similarly, other workplace laws provide protection against retaliation. See, e.g. the Earned Sick Time Law, G.L. c. 149, § 148 C and other laws listed in the Introduction, Note on Related Laws and Benefits


In some situations, transfer to another position will cure or diminish the employee’s problem with his current position. For example, if the employee is physically unable to do one job, DUA will expect him to request transfer to a less demanding position, if one is available. Again, if no such position is available, or the claimant can show the employer would not have granted the transfer request, no request should be required. And an employee should not be required to request transfer to a position with substantially lower pay or much less favorable conditions.


Notifying the Employer of Problem with the Employee’s Job


A claimant’s leaving may be considered voluntary if she quits without first informing the employer of the problem with the job and giving the employer an opportunity to take steps to resolve it. For example, an employee whose childcare responsibilities change so that they conflict with his hours of work should notify the employer of the problem to give the employer a chance to offer the employee different work hours. An employer might also be able to offer an injured employee a transfer to light duty. Similarly, a multistate employer might be able to offer an employee who must move out of state a transfer to a workplace in the new state. And the Board has held that even where a claimant has a reasonable workplace complaint and believes the employer is violating the law, he must show that he took reasonable efforts to resolve the matter or show that making such efforts would have been futile.  BR-0014 5343 84 (6/29/15) (Key).


Although an employee must provide an opportunity for the employer to correct any problems, the Board of Review has held that it is not necessary for an employee to take his complaint to the highest level possible in his employing unit in order to remain eligible for benefits upon resigning, if doing so would have been futile. In BR-111647 (9/28/2010) (Key), the Board rejected the employer’s contention that the employee should have gone over the manager’s head to Human Resources in order to preserve his employment, and held instead that the employee made legally sufficient efforts to preserve his job when he made his concerns known to his immediate supervisor, who responded repeatedly that nothing would be done to address them. The Board felt that the manager’s statements demonstrated the futility of further efforts by the employee. The Board cited New York and Mass. Motor Service, Inc. v. Mass. Commission Against Discrimination, 401 Mass. 566, 517 N.E.2d 1270 (1988), which held that a claimant notifying his supervisor of the need for a different work schedule constituted adequate effort to preserve employment. In addition, the Board of Review held that a claimant who quit her job due to her employer’s withholding earned pay had good cause attributable to the employer to resign, and she was under no obligation to bring the violation to her employer’s attention prior to her resignation. BR-124223-A (1/30/13).


Furthermore, a request for a leave of absence may also be futile because a leave would not ameliorate the situation. SRH § 1204(D). See also BR-108494-CTRM (5/8/2009) (holding that a pregnant employee took adequate steps to preserve her employment before resigning despite not having specifically requested Massachusetts Maternity Leave Act leave, relying in part on the fact the MMLA, which allows only 8 weeks of maternity leave, could not have remedied her need for 17 weeks of leave). (MMLA later replaced in 2015 by the Massachusetts Parental Leave Act). 


  28 Summary: What Questions Does DUA Ask in Voluntary Quit Cases?


DUA typically asks the following questions to ascertain UI eligibility in voluntary quit cases. These questions are a small sample of questions posed to claimants in English-only questionnaires. A claimant must respond either through UI Online or by answering these questions in the mail. As these questions are often very confusing and the responses could determine initial UI eligibility, advocates should assist claimants in providing the most accurate and clear responses.


1.   Why did you leave your job?


2.   Did you have choices other than leaving your job? Could you have asked for a transfer or a leave of absence?


3.   Did you attempt to resolve the problem that caused you to leave your employment?


4.   Did you try to work out a solution with your employer prior to leaving? When? With whom? How many times? What is the company policy for filing a complaint? How did you try to resolve the problem?


5.   What do you believe your employer could have done to resolve the situation?


6.   Did you request a transfer? Why not? Was the transfer granted? If you had requested a transfer, would it have been granted?


7.   Did you request a leave of absence? Why not? Was the leave granted? If you had requested a leave, would it have been granted?


8.   Do you know if the company grants leaves of absence or transfers?


9.   Was there a personal reason for leaving your job?


C. URGENT, COMPELLING REASONS   REQUIRING WORK SEPARATION: QUESTIONS 29–32


  29 Were There Urgent and Compelling Personal Reasons Causing the Claimant to Leave Work?


Claimants who leave work due to “urgent, compelling, and necessitous circumstances” leave involuntarily and are eligible to receive UI benefits under G.L. c. 151A § 25(e), ¶3. According to SRH § 1204(D), the phrase “urgent, compelling, and necessitous” describes “overwhelming” reasons for leaving work. There are no hard-and-fast rules regarding what constitutes urgent, compelling and necessitous circumstances for leaving a job; such determinations are largely driven by the facts of the individual case. “The nature of the circumstances in each case, the strength and the effect of the compulsive pressure of external and objective forces must be evaluated, and if they are sufficiently potent, they become relevant and controlling factors.”  Reep v. Commissioner of the Dept. of Employment & Training, 412 Mass. 845, 848, 593 N.E. 2d 1297 (1992). However, a review examiner would typically find that certain general categories meet the definition and the courts have held that a wide variety of personal circumstances have been recognized as constituting “urgent, compelling and necessitous” reasons.


For example, an employee who must leave work due to illness or the need for treatment (including treatment for alcoholism), to escape domestic violence, or due to family responsibilities, such as to care for an ill family member or because childcare arrangements unexpectedly collapse, may do so for compelling personal reasons and, if so, should not be disqualified. See Norfolk County Retirement System v. Director of the Dept. of Labor & Workforce Development, 66 Mass. App. Ct. 759, 765, 850 N.E. 2d 1079 (2006)(collecting cases); Raytheon Co. v. Director of the Div. of Employment Security, 364 Mass. 593, 307 N.E.2d 330 (1974); BR-1576384 (5/15/14). In another case, an employer‑imposed schedule change interfered with the claimant’s childcare responsibilities, and the court remanded the case to consider whether the claimant’s domestic responsibilities meant that his leaving work was involuntary. Zukoski v. Director of the Div. of Employment Security, 390 Mass. 1009, 459 N.E.2d 467 (1984). In such situations, however, the employee will be expected to explore other, less drastic alternatives before quitting. The most common expectation is that the claimant will request a leave of absence, unless it would be futile to do so. (See Question 30.)


The Board held that the claimant’s decision to leave work in order to care for her ailing grandmother, who lived in New Jersey, was involuntary. It made no difference that her grandmother later moved to Massachusetts or that her health eventually improved because the standard is whether claimant acted reasonably at the time of her resignation. Claimant also tried without success to preserve her job before quitting, including requesting a leave of absence in lieu of resigning. BR - 0002 4578 04 (12/31/2013).The Board of Review held that a  claimant who was pregnant who could not perform heavy lifting had an urgent, compelling, and necessitous reason for quitting when her employer’s only offer to accommodate her medical necessity was to reduce her hours, without providing any relief from lifting heavy items. BR - 0014 5404 50 (8/17/15).


Childcare needs and domestic responsibilities also can render a separation involuntary. Manias v. Director of the Div. of Employment Security, 388 Mass. 201, 204, 445 N.E. 2d 1068 (1983).  In a case where a claimant left her job after learning that she would not be able to change her hours to make them compatible with her childcare needs, the Board held that her separation was involuntary. BR - 0002 4383 77, (12/3/13).


Not being able to afford childcare can also make leave involuntary. The Board also held that a claimant’s need to leave work just before her scheduled return from maternity leave was involuntary because she could not afford childcare services as a working, single parent. BR - 0002 1624 00 (6/19/14).


The Board of Review has held that a claimant’s leaving was involuntary where the claimant’s mental health condition rendered him unable not only to perform his job but also to make any efforts to preserve his job. BR-110773 (1/27/2010) (Key). A claimant who resigned because he reasonably believed that his job had a negative impact on his health and he had already taken a leave of absence, left for urgent, compelling reasons.  BR-95712-FE (3/16/2005). The Board of Review held that a claimant suffering from severe mental disorders who believed his mental condition would lead to discharge left involuntarily and his illness prevented compliance with the obligation to preserve employment.  BR - 0014 6325 82 1/715).


Similarly, the Board of Review has held that a claimant’s separation was involuntary where the claimant’s mental state was impaired at the time of resignation because her pain medication rendered her unable to think rationally about quitting. BR-671940 (2/13/2014). The Board noted that even if claimant was aware of the obligation to try and preserve employment, she was not able to do so at the time due to significant impairment. Id.  The Board of Review held that a claimant with mental disorders had urgent reasons to quit mid-shift when she experienced a severe panic attack and she lacked the capacity to make efforts to preserve her job at the time she walked out. BR - 0015 9657 00 (5/17/16).


Additionally, the Board held that a claimant’s leaving was involuntary where the claimant was vomiting blood from an ulcer and the doctor advised a less stressful job, so long as claimant reasonably believed the condition was caused by work. The Board noted that verification from the doctor was not necessary. BR-1233626 (12/27/12). The Board of Review also held that a claimant’s stress about her husband’s major illness was sufficient to establish that the claimant left work at a funeral home for urgent, compelling, and necessitous reasons.  BR - 0015 8288 32 (12/23/15). 


Note 1: Leaving for urgent, compelling, necessitous reasons may prompt an inquiry as to whether the claimant is able to work and available for work. (See Question 8.)




Note 2: If the employee’s reason for leaving was an urgent, compelling, and necessitous one, the employer’s experience rating is not charged and the UI payments are made from the UI Solvency Fund, unless the employer is self-insured. G.L. c. 151A, § 14(d)(3).




Note 3: Advocates should review the SRH for other examples of involuntary leaving that are not disqualifying, such as moving with a family member to escape the threat of domestic or gang violence or to avoid homelessness, SRH § 1212 (E); or where a claimant under the age of 18 moves with his or her parents, SRH § 1212 (G). (However, as noted above, DUA is in the process of revising the SRH, so the numbering of these sections may change.) Although a longstanding exception has included moving with a spouse serving in the armed services (where family cannot bear the expense of maintaining two households), SRH § 1212 (F), a 2018 Appeals Court decision erroneously noted (based on a mistaken fact submitted by DUA Counsel) that this provision has been repealed. DiGiulio v. Director of Dep’t of Unemployment Assistance, 94 Mass. App. Ct. 292, n. 4, 113 N.E. 3d 850 (2018).  The DUA Legal Department has confirmed that this provision has not been repealed.




Other common reasons of an “urgent, compelling, and necessitous” nature are described in the following sections.


  30 Did the Claimant Try Requesting a Leave of Absence First?


To establish that the claimant left work for “urgent, compelling and necessitous circumstances,” the employee must have first made reasonable attempts to find a way to maintain the employment relationship (see Question 27), generally by requesting a leave of absence. This requirement will be excused if the employee can establish that:


	she reasonably believed leaves of absence were not available or that her request for a leave of absence would have been denied; or

		a leave would not have resolved the underlying problem.



Review examiners treat this requirement very seriously and do not lightly excuse a failure to request a leave. It should be noted that this leave of absence requirement is not statutory.


A claimant is not required to request a leave if he did not know a leave might be available, or if the employer would not grant a leave. See SRH § 1212(B). The Board of Review held that while a claimant may have inaccurately concluded that she had already exhausted her available leave, this belief was reasonable given her severe mental and physical conditions at the time.  BR - 0014 5696 18 (7/16/15).  The Board of Review held that a claimant acted reasonably when she did not request leave to deal with childcare issues because management inaccurately told her that her leave  under a collective bargaining agreement had been exhausted.  BR - 0014 3119 43 (12/9/15).


The Board held that claimant’s need to stop working to allow a doctor to adjust depression medication (after being denied FMLA leave due to ineligibility and without employer’s providing an option for non-FMLA leave) was involuntary as a matter of law, citing Reep v. Comm’r of Department of Employment & Training, 412 Mass. 845, 593 N.E.2d 1297 (1991); Guarino v. Director of the Div. of Employment Security, 393 Mass. 89, 469 N.E.2d 802 (1984). BR - 0002 1459 34 (1/10/2014). The Board of Review held that a claimant who informed her employer that her work was physically overwhelming and who had a mental breakdown because of her inability to adequately perform the work, separated involuntarily under G.L. c. 151A, § 25(e). BR - 0016 3569 76 (10/19/15).


The Board also held that a claimant’s decision not to request further unpaid leave after his FMLA leave expired was reasonable on the basis of futility (if granted—which was unlikely—he still would not have recovered sufficiently to do the work he had been doing prior to injury and the employer would not have any light-duty positions available), which rendered his separation involuntary as a matter of law. BR - 0002 2340 17 (6/25/2014).


When an employee returns from an approved leave of absence only to be notified by his employer that he has already been replaced, the reason for separation from employment for UI purposes is “discharge.” See BR - 0002 1899 64 (1/15/2014). 


Note: Ensure that the claimant would actually have been eligible for a leave under the applicable federal or state law and that the employer followed the requisite posting and notification requirements. Claimants who are on a leave of absence granted at their request will be considered “not in unemployment” and therefore ineligible for UI benefits during the period of their leave.




In Lebeau v. Commissioner of the Dep’t of Employment & Training, 422 Mass. 533, 664 N.E.2d 21 (1996), the claimant requested a leave of absence and then sought to rescind the leave, and the employer exercised its discretion (under a contract) not to rescind. The court held that the claimant was not involuntarily unemployed during the period of the leave and therefore was not entitled to benefits.


Domestic Violence and Sexual Harassment Exceptions


The requirement that a claimant take reasonable steps to resolve problems with the employer prior to leaving does not apply when the claimant leaves work due to domestic violence, G.L. c. § 25(e), or where there are allegations of work-related sexual harassment. See Tri-County Youth Programs, Inc. v. Acting Deputy Director of the Div. of Employment & Training, 54 Mass. App. Ct. 405, 765 N.E.2d 810 (2002). 


  31 Was There a Transportation Problem?


 A lack of transportation may be a compelling reason if caused by circumstances beyond the employee’s control and he has no other means of getting to work. Raytheon Co. v. Director of the Div. of Employment Security, 364 Mass. 593, 598, 307 N.E.2d 330 (1974). However, the claimant may be disqualified if he fails to take reasonable steps to mitigate the transportation issue. For example, a disqualification was upheld where the employee’s car broke down but he declined to make temporary use of available public transportation or to ride with coworkers. Navarra v. Director of the Div. of Employment Security, 382 Mass. 684, 409 N.E.2d 1306 (1980). Had the employee claimed at the hearing that he had quit because his employer’s relocation increased his transportation burden, this might have constituted good cause.


The Board held that it was reasonable for claimant to leave work when the claimant suffered from seizures, making travel to and from work dangerous, and the employer could not accommodate a closer work location. BR-124352 (11/26/12).


An employee who leaves work because she moves outside of a reasonable commuting distance is generally ineligible to receive UI benefits. SRH § 1211(A). However, if an employee moves outside of a reasonable commuting distance for “urgent, compelling and necessitous reasons” (i.e., domestic violence, medical reasons of self or spouse, loss of residence, accepting permanent housing, inability to find suitable housing following foreclosure, etc.), then the claimant is not disqualified for leaving work. Id.; Brightwell v. King, Deputy Director of the Div. of Employment & Training, Greenfield District Court, CA No. 9741 CV 539 (Hodos, J.) (3/2/98). If the employee leaves work because the employer moves beyond commuting distance from the employee’s home, then the leaving is involuntary. Id.


If an employee moves outside of a reasonable commuting distance to care for an ailing ex-spouse, this can also render a separation involuntary. The Board held that a claimant’s decision to move outside of commuting distance in order to care for his ill ex-wife made his separation involuntary. BR - 0002 2245 10 (2/21/14).


An employee’s separation is involuntary where it is proximately caused by incarceration (technically rendering employee unable to commute to work) on false allegations; this is because it cannot be said that the employee is at fault for bringing about incarceration where the charges are false. Proof that charges are false is necessary. BR-2033616 (2/4/2014). Note that conviction, as opposed to being held on charges, is a separate issue. G.L. c. 151A, § 25(e)(3).  (See Question 36.)


When an employee moves outside of a reasonable commuting distance in order to accept permanent housing after being approved for federal subsidized "Section 8" housing, the Board found she left for urgent, compelling, and necessitous reasons where the claimant had been living in a homeless shelter with her two children prior to being approved for Section 8 housing. BR-123742 (10/31/2012).


Where the claimant’s home was foreclosed upon because, after her husband’s death, she was unable to pay the mortgage and the claimant could not find affordable housing close to her job that accommodated her large and elderly family dog, the Board concluded that the claimant’s decision to move out of state to live near her family, where she had been offered free trailer-home accommodations that would allow her to keep her dog, constituted an urgent, compelling, and necessitous reason for leaving her job. BR-116429 (9/9/2011).


Loss of License Required for Work


Where a person cannot work, or get to and from work, because of the loss of a professional license or driver’s license and it is established that the loss is due to the employee’s fault, the employee is considered to have brought about his own separation and is considered to have left work voluntarily. Olmeda v. Director of the Div. of Employment Security, 394 Mass. 1002, 475 N.E.2d 1216 (1985) (conviction of driving while intoxicated); Rivard v. Director of the Div. of Employment Security, 387 Mass. 528, 441 N.E.2d 257 (1982). The same reasoning has been applied to the dismissal of a teacher who allowed her provisional educator’s certificate to expire. Burroni v. Director of the Div. of Employment Security, 85 Mass. App. Ct. 1127, 10 N.E.3d 671 (2014) (unpublished). But where the license loss is not the employee’s fault, the leaving is deemed involuntary. SRH § 1208(G). Carey v. Deputy Director of the Div. of Employment Security, Greenfield District Court, CA 0041-CV-0251 (6/4/01) (claimant, who was an admitted alcoholic, qualified for UI—notwithstanding his loss of license for failure to take a breathalyzer test—because any conduct arising out of his irresistible compulsion to drink was not “voluntary”). For a Board decision affirming that a person who loses his or her license for drunk driving, and who was a diagnosed and active alcoholic whose uncontrollable impulse to drink caused the arrest for drunk driving, is nonetheless eligible for UI benefits, (see Question 34.) 


  32 Was There a Pregnancy/Maternity or Illness Issue?


Pregnancy and Parental Leave 


Pregnancy or childbirth can be a compelling personal reason, but the claimant’s decision to leave her employment must be reasonable, and she must exhaust all reasonable means to preserve her employment. Director of the Div. of Employment Sec. v. Fitzgerald, 382 Mass. 159, 414 N.E.2d 608 (1988). In Fitzgerald, the claimant, who prevailed in obtaining UI benefits, was a welder whose obstetrician advised her in mid-pregnancy to discontinue her employment. She sought a transfer to clerical work, but the company physician did not support her request for transfer. After obtaining outside opinions, she declined to continue welding and was put on maternity leave. While on maternity leave, she continued to seek clerical work and was considered involuntarily “unemployed” despite her ongoing relationship with the employer.


In Dohoney v. Director of the Div. of Employment Security, 377 Mass. 333, 386 N.E.2d 10 (1979), the claimant was disqualified after she left without applying for maternity leave or discussing with anyone her plans to return after childbirth.


According to SRH § 1212(B), a claimant’s statement that she did not know that a leave was available or that attempts to request a leave would be futile is a valid reason for not requesting a leave of absence. And, despite the decision in Dohoney, it is not absolutely necessary for a claimant leaving employment due to pregnancy to specifically apply for maternity leave (under federal or state law governning leave due to pregnancy or the employer’s policy) in order to remain eligible for UI. In BR-108494-CTRM (5/8/2009), the Board found the claimant took sufficient steps to preserve her employment before leaving her position due to her pregnancy. Although the claimant did not apply for FMLA or parental leave, she did generally inquire about a leave for pregnancy, and the director did not offer her parental leave or any other options for maintaining her employment; thus, the Board concluded it was reasonable for the claimant to believe that further efforts to preserve her employment would have been futile.


An employee who has properly applied for parental leave and whom the employer does not reinstate at the end of the leave is eligible for UI benefits; the employer‑employee relationship is deemed to continue during the leave. Western Electric Co. v. Director of the Div. of Employment Security, 340 Mass. 190, 163 N.E.2d 154 (1960). However, arguably, if the claimant can show that she was terminated when his leave began, that date would be the start of his benefit year and she would be eligible for UI as soon as he was available to work. An extended unpaid leave may affect the claimant’s benefit credit, and thus his or her monetary eligibility and benefit rate. G.L. c. 151A, § 24(a).


The Board held claimant’s separation involuntary when her employer required her to decide, months before giving birth, that she would need to quit because she believed that she would not be able to afford childcare after giving birth. Though circumstances changed following her prospective notice of resignation such that affording childcare became feasible, these circumstances were neither planned nor were they reasonably foreseeable when she was forced to make the decision. BR - 0002 1442 38 (12/30/2013) (Key).


Pregnancy Discrimination, the Massachusetts Parental Leave Act, the Massachusetts Pregnant Workers Fairness Act, and the Paid Family and Medical Leave Law.


Under the Massachusetts Parental Leave Act, G.L. c. 149 §105(d), an employee who has completed his or her probationary period or who has worked full-time for the employer for 3 months is entitled to 8 weeks of parental leave for the purpose of the birth or adoption of a child. This leave is generally unpaid although the employer may elect to pay the employee during the leave. It also applies to both male and female employees.


EEOC guidelines do not allow for disparate treatment of pregnant employees and the leave policy must be uniformly applied. See EEOC Enforcement Guidance on Pregnancy Discrimination and Related Issues, Rev. June 25, 2015, available at https://www.eeoc.gov/laws/guidance/pregnancy_guidance.cfm. Employers are also not allowed to terminate an employee for requesting restricted or light duties if the reason is due to pregnancy and this denial does not match similar situations in cases of injury or disability. See Young v. UPS, 135 S. Ct. 1338 (2015) (holding that evidence of an employer policy or practice of providing light duty to a large percentage of non-pregnant employees while failing to provide light duty to a large percentage of pregnant workers, although not facially discriminatory, might establish that the policy or practice significantly burdens pregnant employees).  Similarly employers may not adopt policies that limit or preclude women from performing specific jobs or tasks. See International Union, UAW v. Johnson Controls, Inc., 499 U.S. 187 (1991); See also Spees v. James Marine, Inc., 617 F.3d 380, 392-94 (6th Cir. 2010) (finding genuine issue of material fact as to whether employer unlawfully transferred pregnant welder to tool room because of perceived risks of welding while pregnant).


Under the Massachusetts Pregnant Workers Fairness Act, Chapter 54 of the Acts of 2017, amending G.L. c. 151, § 4, employers may not deny reasonable accommodation for an employee's pregnancy or any condition relating to pregnancy including lactation or the need to express milk for a nursing child. Unlawful activities under this act include taking adverse employment actions including the denial of employment opportunities and requiring an employee to take a leave if another reasonable accommodation can be provided.


Under An Act Relative to Minimum Wage, Paid Family Medical Leave and the Sales Tax Holiday, Chapter 121, §§ 29 of the Acts of 2018, adding Chapter 175M  all family and medical leaves are job protected and employees are protected against retaliation starting January 1, 2021 for family leave for the birth or adoption or foster care placement of a child, for needs arising out of a covered individual’s family member’s active duty service, and for care of a family member of a covered service member.  Benefits and protections for other covered individuals for care of a family member with a serious illness begin on July 1, 2021. However, as this Guide goes to press, there are efforts to delay the start date.


Illness or Injury of the Employee, Employee’s Spouse, or Family Member


The health condition of an employee can constitute a compelling reason for leaving. Where an employee leaves work out of necessity due to a health problem, such a leaving constitutes “urgent, compelling and necessitous” circumstances under § 25(e)(1) of the law and the claimant should not be disqualified. For example, in Carney Hospital v. Director of the Div. of Employment Security, 382 Mass. 691, 414 N.E.2d 1007 (1981), the court found that the claimant was not disqualified where the claimant had a reasonable belief that a recurrent severe skin infection was caused by the work environment. In another case, a remand was required to enable the claimant (who was without representation at her initial hearing) to procure medical evidence of her elevated blood pressure and recurrent headaches, which she had referred to in her letter of resignation. Hunt v. Director of the Div. of Employment Security, 397 Mass. 46, 489 N.E.2d 696 (1986). A claimant need not prove that the employment caused the ailment, she need only prove that it was reasonable to believe that a causal connection existed between the employment and the ailment. SRH § 1216(E).


According to SRH § 1216(C), where a “claimant leaves work because of an illness or accident, but does not request a leave of absence, nor does he or she notify the employer of his or her inability to work . . . if the claimant can show good cause for not requesting a leave of absence or indicates that such a request would have been futile, for example, because the employer had a clear policy denying leaves of absence, then the leaving is for good cause attributable to the employer and the claimant is not subject to disqualification pursuant to § 25(e)(1).”


For example, the Board of Review has held that where a claimant injured her arm at home and was unable to return to her job as a bartender (because she was unable to afford the surgery necessary for her recovery) but was capable of doing other forms of work, her leaving was involuntary. BR-112431-EB-OP (2/23/11) (Key). The Board held that a claimant’s leaving was involuntary where the claimant was experiencing respiratory issues while at work. Her belief that the presence of mold in the workplace was causing these issues was reasonable because the employer’s attempts to repair the leaking roof only marginally improved her issues and because she only felt complete relief when she left work. She took steps to preserve her employment when she complained to the employer about her health concerns and the employer refused to acknowledge them. BR - 0002 3797 42 (5/6/2014).


Note: Job-related emotional stress is a particularly common reason for claimants to leave work, but frequently they will not reveal that they suffer from symptoms of stress or anxiety until directly asked. Job-related stress can be caused by a number of factors, including difficulty meeting the employer’s production demands, frequent dealings with hostile customers, repeated harsh criticism by the employee’s supervisor, etc. Adjudicators and review examiners may be skeptical of such cases, but a claimant will have a decent chance of proving the leaving was involuntary if she has sought professional counseling or medical attention, has been prescribed medication for emotional problems caused by the stress, and/or can testify, and have friends or relatives testify, as to physical symptoms, such as trembling, panic attacks, difficulty sleeping, and appetite and weight changes. So, for example, the Board found that a combination of the claimant’s medical condition of stress and anxiety, recent discipline for poor work performance and an inability to transfer to get more help with her job duties created urgent, compelling and necessitous circumstances for resigning.  The Board noted that the claimant’s 2 week notice to provide the employer an opportunity to find a replacement and to leave on good terms did not make the claimant’s reasons for leaving any less urgent.  BR-0017 4854 67 (11/22/16) (Key).




As with any other claim that leaving was involuntary, an employee who leaves because the job is threatening his health will be required to show that he took reasonable steps to preserve the employment by, for example, bringing the problem to the employer’s attention so the employer has an opportunity to correct it, or requesting a leave of absence (if a leave would not be futile; i.e., if there is some reason to think that, at the conclusion of the leave, the job would be less harmful or the employee more able to tolerate the job). (See Question 30.)


Leaving work due to illness or a medical condition can also constitute “urgent, compelling and necessitous circumstances” even if the illness is not caused by the job, where the illness permanently disables the employee from performing the job (but not other kinds of work) or when the illness is temporary and the employer refuses to grant a leave of absence. See SRH § 1216(B), (C); BR-114436-A (10/12/10) (claimant’s need for medical treatment in Morocco preventing his timely return was for urgent, compelling reasons).


The Board held that claimant’s decision to retire was involuntary when his employer gave him the option between forced retirement and voluntary retirement because his severe medical condition (loss of hearing) made it dangerous for him to continue working. BR - 0011 5387 80 (6/12/2014).


Where the illness is temporary, in addition to requesting a leave DUA will expect the claimant to have brought the problem to the employer’s attention and to have given the employer a chance to offer a transfer to another position or to modify the job so that it is within the employee’s capabilities.


Claimant’s need to leave employment to temporarily move to Nevada to care for her mother when her employer denied her requests for leave of absence or part-time work made her separation involuntary. The Board found no distinction between an employee caring for an ailing parent and an employee caring for an ailing child. BR - 0002 4255 53 (5/23/14).


In any case where a claimant leaves work because of a health condition, she will probably be questioned about whether she is able and available to accept future work, pursuant to G.L. c. 151A, § 24(b).


Although a claimant is subject to disqualification under G.L. c. 151A, 25(e)(1) for leaving work to accompany or join a spouse or other person to a new location, exceptions to this rule occur when the move is necessary to protect the health of the spouse or other person. SRH § 1216(E).


Note: Advocates should ensure that DUA does not erroneously interpret §24(b) (the able-and-available requirement) to disqualify claimants available only for part‑time work. (See Question 8.)




  D. OTHER SEPARATION ISSUES: QUESTIONS 33–36


  33 Did the Claimant Need to Leave Work or Was the Claimant Fired Due to Domestic Violence?


  Domestic violence frequently spills into the workplace; 96% of employed victims of domestic violence experience some kind of work-related problem due to violence. Victims may need to take time off from work to participate in criminal and civil legal proceedings and to address such effects of domestic violence as relocating their family or obtaining medical care. Victims may also need to leave their jobs for safety reasons where their abusers know where they work or know their commuting patterns to and from work.


Chapter 69 of the Acts of 2001, An Act Relative to the Eligibility for Unemployment Benefits for Victims of Domestic Violence, made numerous important changes to G.L. c. 151A, resulting in the payment of benefits to individuals whose separation from work is attributable to domestic violence or to the need to deal with the physical, psychological, or legal effects of domestic violence on the worker and her family. It is not necessary to prove that the employee divulged the domestic violence to her employer prior to leaving her job. BR-117242 (10/28/11).


The statute extends special considerations and eligibility for victims of domestic violence, which are found in provisions relating to: voluntary quit; leaving work for “urgent and compelling” personal reasons; discharge analysis; able-and-available and suitability requirements; and access to training. For example, voluntary quit provisions clearly provide for eligibility if an individual leaves a job because: (1) the individual fears future domestic violence at, or on route to and from, the individual’s place of employment; (2) the individual needs to relocate to another geographical area in order to avoid domestic violence; (3) the individual needs to address the physical, psychological, and legal effects of domestic violence; (4) the individual needs to leave employment as a condition of receiving services or shelter from an agency that provides support or shelter to victims of domestic violence; or (5) the individual’s leaving is due in any other respect to a reasonable belief that terminating employment is necessary to ensure his or her safety or the safety of his or her family. G.L. c. 151A, § 25(e), ¶ 7.


An individual who is fired is also eligible for benefits if she can show that the firing was due to circumstances resulting from domestic violence, including the individual’s need to address the physical, psychological, or legal effects of domestic violence. G.L. c. 151A, § 25(e), ¶ 2.


The Board has held that because the claimant’s unreported absences were due to domestic violence, she is eligible for UI benefits.  BR-0022 2055 38 (8/31/18) (Key).  The Board noted that even though the claimant did not present hospital records of treatment for injuries inflicted by her abusive boyfriend, that the combination of police reports, restraining orders and the claimant’s undisputed testimony were sufficient.  Id.  Advocates should note, however, that under the statute, although police reports and restraining orders constitute alternate sources of proof of domestic violence, “a sworn statement from the individual attesting to the abuse” is sufficient proof.  G.L. c. 151A, § 1 (g1/2).


Additionally, the law addresses an individual's need to show she is “able and available” for suitable work. The law modifies the requirement by limiting “availability” to availability for work that is determined suitable only if the employer reasonably accommodates the individual’s need to address the physical, psychological, and legal effects of domestic violence. G.L. c. 151A, § 25(c), ¶ 2. The SRH also provides that a claimant who is restricting availability to comply with the requirements of a shelter provider in order to receive or continue to receive shelter is still considered to be available for work. SRH § 1043; BR-111513 (9/17/10) (upholding the SRH analysis that a claimant does not need to make oneself available where the claimant is complying with the requirements of a shelter for those escaping domestic violence.) BR-111513 (9/17/10).


DUA has expanded access to training opportunities for domestic violence survivors by tolling the requirement that an individual must apply for approved training within the first 20 weeks of the UI claim if the delay is related to addressing the effects of domestic violence. G.L. c. 151A, § 30(c).


Note: The SRH has excellent sections on how domestic violence issues should be handled, emphasizing the need for sensitivity and ensuring a claimant’s privacy. SRH §§ 1043, 1231–33, 1338. If a client reveals domestic violence, and this issue has not previously come to the attention of DUA, contact the Constituent Services at 1-877-626-6800 (toll free for area codes 351, 413, 508, 774, 908) or 617/626-6800 or email at Constituentservices@detma.org.Cases identified as involving domestic violence are sent to a "confidential queue" on UI Online and handled by DUA's UI Policy and Performance Department. See UIPP 2016.05, Issues to be Transferred to the UI Policy and Performance Department (4/4/16).




  34 Did the Claimant Leave Work Due to Alcoholism or Substance Abuse?


 Employee substance abuse, or conduct that derives from substance abuse, is often a factor in determining employee eligibility for UI benefits. It may arise in both quit and discharge cases discussed above—a UI claimant with a drinking problem may be disqualified for having voluntarily quit a job without good cause, or for engaging in alcohol-related misconduct or rule violations. Generally, if the employer can demonstrate that the claimant violated a company policy regulating the effect drugs or alcohol has on job performance at work, the claimant will be disqualified. Drug or alcohol testing to determine compliance with the employer’s policy must meet relevant standards; the Board of Review, for example, has held that UI benefits could not be denied to a claimant where the only evidence of his drug use in violation of the employer’s policy was a positive drug test that did not follow the standards for drug testing set forth by the federal government, which required a “split urine specimen.” BR-109252-A (02/24/2011) (Key); see also BR-110354 (7/5/11) (Key) (where employer used a procedurally flawed drug test for marijuana and, even if the test were reliable, the level of marijuana present in the sample would not cause impairment at work, the claimant cannot not be disqualified for violation of the employer’s drug policy or for deliberate misconduct).


The Board held that a claimant was not disqualified from receiving UI benefits after being fired for refusing to take a drug test, where the claimant asserted his own privacy interest, and where the employer’s reasons (that the claimant’s driving duties were about to increase and another driver had just failed a drug test) were not included in its drug test policy.  BR-0019 4525 76 (3/20/17) (Key). The Board also held that a claimant was not disqualified for quitting when he reasonably believed he would be fired for refusing to take a random drug test. BR-114832-A (date missing from signature page) at p. 5. This case also suggests that employees who are unaware of an employer policy subjecting an employee to random drug tests and who are fired for failing such test may not be disqualified under § 25(e)(2) for a “knowing violation of a reasonable and uniformly enforced rule or policy of the employer” (emphasis added). Id.


If the claimant leaves work due to an alcohol-related incident, either on or off the job, she will not be disqualified under § 25(e)(1) so long as she admits to being an alcoholic and is making a sincere effort to overcome the alcoholism. SRH §§ 1216(G), 1336(C). DUA’s SRH policy statements and state court cases have long recognized that a person addicted to alcohol is subject to an irresistible compulsion to drink. This negates the intentionality required for the claimant to be disqualified under either the deliberate misconduct or the knowing-rule-violation standard. Shepherd v. Director of the Div. of Employment Security, 399 Mass. 737, 506 N.E.2d 874 (1987). Any conduct that is the product of an irresistible compulsion to drink (alcoholism) cannot be considered to be deliberate or willful and should not incur a disqualification for misconduct. SRH §§ 1325, 1336. Alternatively, if the claimant is an admitted alcoholic, he or she was temporarily incapable of adhering to the rule, due to alcohol-caused incompetence. This reasoning extends to a claimant who tested positive for alcohol in violation of a “last chance” agreement. The Board reasoned that where the claimant had been making a sincere effort to control her alcoholism, her inability to maintain her sobriety was not willful under the reasoning of the Shepard decision. BR-0011 0254 86 (9/29/14) (Key).  However, where a claimant refused to accept any help in controlling his alcoholism, the Board found that the violation of a last chance agreement through unexcused absences, binge drinking and involuntary commitment to a detox facility by a court order constituted disqualifying behavior.  BR-122588 (3/29/13) (Key).


The Board of Review has concurred with the reasoning in Shepard and reviewed its policies on alcoholism to take into account changes in cases and precedent, including the Americans with Disabilities Act. BR-109710 (3/18/2010). In another decision, the Board ruled that although it does not read Shepherd to hold that alcoholism is an absolute defense to disqualification under § 25(e)(2), a claimant may prevail if she demonstrates that, at the time of the misconduct, she “suffered from the disease of alcoholism, was unable to control the addiction, and that these two factors caused the wrongful behavior and discharge.” BR-110099 (2/25/11), at p. 6. Notably, the Board found the claimant eligible even though, as a result of the claimant’s alcoholism, the claimant lost her driver’s license, which she needed for her job.


DUA maintains that a person who loses a job due to loss of license has voluntarily caused his or her own separation. Olmeda v. Director of the Div. of Employment Security, 394 Mass. 1002, 475 N.E.2d 1216 (1985) (claimant whose separation was caused by loss of license deemed to have voluntarily quit his job). However, Olmeda did not raise the question of alcoholism. If the loss of license resulted from admitted alcoholism, a claimant should still qualify for UI. See Carey v. King, Deputy Director of the Div. of Employment & Training, Greenfield District Court, CA No. 0041-CV-0251, (6/4/01) (claimant, who was an admitted alcoholic, qualified for UI notwithstanding his loss of license for failure to take a breathalyzer test, because any conduct arising out of his irresistible compulsion to drink was not “voluntary”). See also BR-110099 above, where the Board of Review specifically determined that if a loss of license leading to separation from employment resulted from admitted alcoholism, a claimant should still qualify for UI. The claimant’s refusal to take a blood-alcohol test after a car accident caused her to lose her license for 30 days, during which time she could not return to work. Determining that there was sufficient evidence showing the claimant suffered from alcoholism, the Board found that the claimant’s judgment was impaired when she refused to take the blood test, and thus her refusal to do so did not constitute “willful misconduct” under § 25(e)(2).


A claimant’s need to seek alcohol-related treatment may constitute an urgent, compelling, and necessitous personal reason for leaving work, rendering the separation involuntary. However, the employee should request a leave of absence first, unless such a request is futile. See City of Woburn v. Commissioner of the Dep’t of Employment & Training, 65 Mass. App. Ct. 1106, 837 N.E.2d 729 (2005); SRH § 1216(H) (a person in an intensive and/or inpatient treatment program may not be “able and available” for UI purposes until he finishes his treatment program).


DUA policies and administrative decisions suggest that the agency is ambivalent about whether to apply this same “illness model” to workers’ addiction to illegal or prescription drugs. An employee who seeks drug or alcohol treatment and who cannot obtain a leave of absence from the employer is considered to have left involuntarily, for urgent, compelling, and necessitous reasons. SRH § 1216(H).


The marijuana decriminalization law (G.L. c. 94C, § 32L), passed as a voter initiative in 2008, specifically provides that “possession of one ounce or less of marihuana shall not provide a basis to deny an offender student financial aid, public housing or any form of public financial assistance including unemployment benefits.” In August 2014, the Board issued a decision holding that a positive marijuana test alone does not render a claimant ineligible for UI. BR- 0012004801; see also, BR-0018 3168 60 (7/29/16) (Key) (holding that a positive test alone is not disqualifying where a claimant was not under the influence while working, injured accidentally while preforming her job duties and not subject to federal Department of Transportation rules). For a full description of how DUA treats the adjudication of  separations caused by possession of less than one ounce of marijuana, see UIPP # 2015.8 (9/18/15) 


The Board has also held that an employer’s policy of discharging employees for “any amount” of drug use does not constitute grounds for disqualification where the claimant’s off-duty use does not carry over to impairment at work. BR-113575 (12/23/10). See also BR-122488 (12/18/2012) (testing for marijuana in system without more evidence does not prove that claimant was under the influence at work, for purposes of uniformly enforced drug policy). In addition, the Board held that absent a regulatory requirement prohibiting employees from working who test positive, a claimant is not disqualified for a positive drug test standing alone. BR-118149 (5/9/2012) (Key).


Note: Advocates may also be able to prevail if drug use was during non-work hours and not on work premises, or was prior to the start of employment. Thomas O’Connor & Co., Inc. v. Commissioner of Employment & Training, 422 Mass. 1007, 664 N.E.2d 441 (1996) (rescript). Additionally, where a client denies drug use, advocates should challenge the accuracy and reliability of the drug test. See BR-110354 (6/3/11) (Key) (finding that an employer did not meet its burden of proving that the claimant, who denied using marijuana, was working under the influence where it failed to provide evidence that the collection facility was certified or qualified to administer drug tests, that the urine sample was appropriately shipped from the collection facility to the lab, or that it was the claimant’s urine that had been tested).




  35 When Does DUA Treat a Discharge As a Quit?


  There are several situations that DUA and the case law treat a discharge as a “voluntary quit” under G.L. c. 151A, § 25(e)(1), even though it is the employer who takes action to end the employment. For example, in Barksdale v. Director of the Div. of Employment Security, 397 Mass. 49, 489 N.E.2d 994 (1986), the claimant was disqualified under § 25(e)(1) on grounds that he “brought about his own unemployment” when he was fired for refusing to pay an agency fee that was the alternative to paying union dues under a state collective bargaining agreement. The logic behind the decision, which is sometimes referred to as a “constructive quit” analysis, is that the claimant voluntarily chose to refrain from paying the fee and thereby left work voluntarily.


A similar analysis was applied in Rivard v. Director of the Div. of Employment Security, 387 Mass. 528, 441 N.E.2d 257 (1982), where the claimant was fired from a city job when his employer realized that the claimant had failed to take steps to remove a statutory impediment to his ability to hold the position. See also Olmeda v. Director of the Div. of Employment Security, 394 Mass. 1002, 475 N.E.2d 1216 (1985); Harvard Student Agencies v. Director of the Div. of Employment Security, 12 Mass. App. Ct. 871, 421 N.E.2d 470 (1981); SRH §§ 1208(G), (H).


A frequent example is where the employer has a policy requiring an employee who is going to be absent to “call in.” The employer treats the failure to call in as job abandonment, and DUA will initially characterize this as a voluntary quit case, even where the employee re-contacted the employer and was told that the job was no longer available.


The same logic, if applied to other cases of deliberate misconduct, would lead to unfair results in many cases. An employee fired for drinking on the job, or embezzling the employer’s money, or refusing to follow orders could be described as voluntarily acting in a manner that would bring about his own unemployment, which could give rise to a § 25(e)(1) disqualification. This argument was rejected in Orellana v. Director of the Div. of Unemployment Assistance, Gloucester District Court, CA No. 1139 CV 0101 (2010) (holding that an employee who was told to ‘find work elsewhere’ after showing up to work smelling of alcohol was effectively discharged, and that a decision to deny him UI on the grounds that he had quit was precluded by the manner of his discharge).


Note 1: The flaw in this analysis is that it switches the burden of proof from the employer, who bears it under § 25(e)(2), to the employee, who has the burden under § 25(e)(1), and may circumvent some of the careful “state of mind” assessment required under § 25(e)(2).




Note 2: DUA sometimes overuses the “constructive quit” analysis. Advocates should be on guard and insist that the principles of cases like Rivard and Olmeda be limited strictly to their facts and to situations where a claimant’s actions and expressions show a clear intent to end her employment relationship. The Appeals Court has addressed this issue in an unpublished opinion, Saunders Enterprise Payroll Corp. v. Commissioner of the Dep’t of Employment & Training, 61 Mass. App. Ct. 1123, 814 N.E.2d 36 (2004); Annotation, Unemployment Compensation: Eligibility Where Claimant Leaves Employment under Circumstances Interpreted as a Firing by the Claimant but As a Voluntary Quit by the Employer, 80 ALR 4th 7 (1990), and Sacco v. Nordberg, Malden District Court, CA No. 9550 CV 1753 (1997) (holding that in response to Court’s Remand Order, the Board could not reverse its prior decision that claimant had been discharged and decide that claimant had quit).




On the other hand, a discharge may not convert into a constructive quit where the employer sought to execute a new contract with the employee, and the employee was terminated for refusing to do so. In Pulde v. Director of the Div. of Unemployment Assistance, 84 Mass. App. Ct. 1122, 998 N.E. 2d 375 (Mass. App. Ct. 2013) (unpublished), the Appeals Court vacated and remanded the review examiner’s decision, holding that the DUA should have reviewed the case under § 25(e)(2)(discharge), not § 25(e)(1)(quit). The employer had presented the employee with a conditional reinstatement agreement coupled, with a “sign this or else” ultimatum. The employee refused to sign the agreement because she believed that it may have terminated her rights as a union member. The employer then terminated the employee. The Court reasoned that the claimant’s refusal to alter the contractual terms of a collective bargaining agreement did not mean that she left her job voluntarily, therefore the DUA should not have applied § 25(e)(1). 


The Board, in at least 2 instances, has held that “last chance agreements” that a claimant refuses to sign constitute a discharge rather than a quit.  BR-0002 1377 85 (10/6/14) (Key) (same as Pulde); BR-0008 9856 93 (1/9/14) (Key) (finding that a last chance agreement was a firing not a quit, and claimant was not disqualified as underlying conduct was poor work performance).


In determining whether separation from employment was due to quit or discharge, the Board noted that the examiner should take into consideration whether the employee made attempts to contact the employer in the days following being sent home to indicate that he wished to remain employed. BR-10232330 (11/21/2014). In the same case, the Board stated that the examiner should also consider whether the employee contested a company document indicating that the employee “quit” his job shortly after receiving this document.


The Board has held that where an employer did not accept the terms of a claimant’s proposed consulting agreement in lieu of continued employment, the proposal did not amount to a notice of resignation.  Therefore, the claimant could not be disqualified after discharge where there was not misconduct.  BR-0018 7766 38 (11/14/16) (Key).  And where a claimant failed his probationary period as a newly promoted supervisor and refused to reapply for a cashier position, the Board determined that he was effectively discharged. BR-0008 9910 74 (6/9/14) (Key).


Note 3: When it is unclear if separation from employment was due to quit or discharge, an advocate arguing that separation was due to discharge should also present arguments that even if the separation was due to quit, the employee was entitled to benefits because such quit was the result of “urgent, compelling, and necessitous reason” or “good cause attributable to the employer.” Failure to present facts that support such arguments during the hearing could result in disqualification for UI benefits if the review examiner determines that separation was, in fact, due to “quit.” See BR-1498659 (11/21/14).


The Board ruled that if an employee leaves his employment under the “reasonable belief” that he is “about to be fired,” the reason for separation from employment for UI purposes is “discharge.” BR-10232330 (11/21/2014); BR - 0002 4910 00 (3/27/2014). In such case, “[his] separation is not disqualifying if the impending discharge itself would not have been for disqualifying reasons.” BR - 0002 4910 00 (3/27/2014); see BR - 0008 9799 73 (2/7/2014).


  36 Did the Claimant Leave Work Due to a Felony or Misdeameanor Conviction?


Leaving work because of a conviction of a felony or misdemeanor is disqualifying under a separate clause of G.L. c. 151A, § 25(e)(3). A disqualifying separation must result directly from the conviction, either because the employer fired the claimant or because the claimant was incarcerated. Glasser v. Director of the Div. of Employment Security, 393 Mass. 574, 471 N.E.2d 1338 (1984) (claimant failed to prove he would have been reinstated but for unlawfully excessive sentence).


A discharge due to being charged with a crime or due to incarceration before trial is not disqualifying under §25(e)(3); nor is a discharge because of admission to sufficient facts to warrant a finding of guilty. Wardell v. Director of the Div. of Employment Security, 397 Mass. 433, 491 N.E.2d 1057 (1986); Santos v. Director of the Div. of Employment Security, 398 Mass. 471, 498 N.E.2d 118 (1986).


An individual who notifies her employer of an inability to continue work because of incarceration and who subsequently is not convicted of the offense charged is not subject to disqualification under §25(e)(3). SRH § 1352; BR-110511 (12/2/2009) (Key)(reversing disqualification on the grounds of unauthorized leave, where claimant who was incarcerated was not convicted). Similarly, the Board has held that a claimant who missed work because he was incarcerated on felony charges was involuntary separated for urgent, compelling and necessitous reasons where the claimant denied any wrongdoing and all the charges were eventually dismissed.  The Board found that where the claimant’s mother informed the employer about the incarceration, the claimant took reasonable steps to preserve his employment.  The Board noted that where the separation arises solely from an arrest and/or incarceration, the ultimate disposition of the criminal charge is “a probative but not necessarily determinative factor.  BR-0015 9093 69 (9/2/16) (Key).


A claimant terminated for a DUI conviction resulting in loss of his driver’s license that interferes with commuting to work does not leave work either voluntarily or by constructive quit. Where driving is not directly within the scope of the employee’s job, but the employer terminated the employee nonetheless, the claimant cannot be viewed as having created a “bar” to his continued employment simply by losing an unrestricted driver’s license. Moreover, the separation is not a voluntary quit; rather, claimant was discharged under § 25(e)(2). BR-2028524 (3/10/14).


  Part 4 Special Situations


  37 Employees of Educational Institutions


A special law limits UI eligibility of all employees of schools and other educational institutions (not just teachers but also custodians, bus drivers, and aides) when they are out of work between academic years or terms, even if they receive no pay over the break. If the worker has a contract of employment or a “reasonable assurance” of employment that is substantially the same or better in the next term or year, then she will not qualify for UI benefits. G.L. c. 151A, § 28A. The burden of proof for proving that a claimant has reasonable assurance of reemployment falls on the employer.  BR-0016 2670 84 (1/29/16) (Key).


In order for this disqualification to apply, DUA should determine: 


	if the employer is an educational institution. If the employer is a private bus company that contracts with a school, this provision does not apply; nor does the provision apply if the employer’s mission is not educational. BR-107631-A (9/18/2009) (Key) (institution whose mission was to make art accessible to the public did not fall under § 28A); BR-0021 7731 88 (3/29/18) (Key) (holding that an employer’s 11-week summer sailing program does not make it an educational employer within the meaning of § 28A).

		that the claim is being filed between two successive academic years or terms;

		whether the claimant has an employment contract or received a “reasonable assurance” of reemployment that is substantially the same or better for the next academic year or term. A reasonable assurance is more than the mere possibility of reemployment, and must be submitted in writing to DUA. See BR-0010 7230 82 (9/16/14) (Key).



As professional public school employees earn professional teacher status after three years under G.L. c. 71, §41 (Tenure of Teachers and Superintendents; Persons Entitled to Profession Teacher Status), they are automatically considered to have reasonable assurance of reemployment in the following academic year unless they are offically notified by June 15th of the academic year tht they will not be returning to their position the following September. UIPP 2017.01, School Employees, G.L. c. 151A, §28A (5/25/17)


For employees of educational institutions who do not perform services in an instructional, research, or administrative capacity, if the worker is then not given an opportunity to perform work in that next academic term, the worker is entitled to retroactive UI benefits. G.L. c. 151A, § 28A (b); 430 CMR 4.91–4.98. Likewise, where the assurance given is for work of substantially less favorable economic terms and conditions, the assurance is not reasonable under G.L. c. 151A, § 28A, and the worker is entitled to benefits. BR-6931108 (5/12/14).


Under G.L. c. 151A, § 28A(c), for both professional and non-professional employees UI benefits are not available during a customary vacation period or holiday recess where there is reasonable assurance of work after the break. This provision was narrowly construed to allow an award of partial UI benefits to a school bus driver who had no work and was not paid during the Thanksgiving break. Cape Cod Collaborative v. Director of Dep't of Unemployment Assistance, 91 Mass. App. Ct. 436, 76 N.E. 3d 265 (2017). The Court reasoned that where the statute precludes UI for "any week commencing during an established and customary vacation period or holiday recess" (emphasis in decision), as the week did not commence during a holiday recess where it started on a Wednesday, the exxclusion in sec. 28A(c) did not apply. 91 Mass. App. Ct. at 441, 76 N.E. 2d at 269. See also BR-0022 1445 55 (4/27/18) (holding that a full-time, 12-month, ABA technician who was required to work part-time for six weeks over the summer, G.L. c. 151A, § 28A(b) is not precluded from receiving partial UI during that time. However, the claimant could not collect UI in the weeks immediately before and after the six-week summer program due to G.L. c. 151A, § 28A(c). Such weeks were a customary vacation period where the claimant worked immediately before and had reasonable assurance that she would work immediately after such period).


Advocates should note that where an instructional employee is employed in one academic term but not in the academic term immediately following that term, the employee remains entitled to UI benefits despite a reasonable assurance of reemployment the following academic year. BR-114638 (9/13/2011) (Key). The Board noted in its decision that the manifest legislative intent behind section 28A(c) was to “withhold benefits to school employees during holiday and vacation periods only when they worked immediately before and after such recesses,” and that it approved of the decision in a UI case from Pennsylvania that the nearly identical provision in that state’s statute did not apply to coaches hired only for fall terms of each year because the intervening spring semester was not a period between academic terms, but an academic term proper, and therefore the employee did not have a reasonable assurance of reemployment in the next academic term. Id. (both emphases added).


Primary and secondary jobs are distinguished for eligibility purposes. (For the distinction between a primary and a secondary job, see Question 45.) If the claimant has had different types of educational employment during the base period preceding a new academic term, the examiner will look to the claimant’s primary base-period employment in determining whether there was “reasonable assurance of reemployment.” If there is no reasonable assurance of reemployment in the claimant’s primary job, then the claimant is eligible for benefits. If there is reasonable assurance of reemployment in the claimant’s secondary job, then the wages from the secondary job will be excluded in determining the amount of the claimant’s benefit rate and credit. BR-109037-OP (8/4/2009) (Key); BR-121760 (4/20/12). 


Additionally, if a claimant was engaged in different types of educational services—e.g., both full-time teaching and substitute teaching—and received reasonable assurance only for the latter, the wages from the full-time teaching could be used to establish the claim. See UIPP 2015.03 and 2016.06, School Employees, G.L. c. 151A, § 28A (6/11/12) and (6/10/16) respectively applying BR-121272 (4/27/12)


Adjunct Faculty


In 2014, DUA changed its policy regarding UI eligibility for adjunct college professors, making it more difficult for adjuncts to collect UI. Under DUA’s prior policy, an adjunct whose employment was contingent upon “enrollment” or “funding” did not have reasonable assurance of reemployment and was therefore eligible. DUA has changed this policy, relying upon a federal Department of Labor Unemployment Insurance Program Letter issued 27 years earlier on December 24, 1987), UIPL No. 4-87 (12/24/86), https://wdr.doleta.gov/directives/corr_doc.cfm?DOCN=2527


Under DUA’s revised policy, an adjunct professor has reasonable assurance of reemployment—despite enrollment or funding contingencies—if the employer can show a history of reemployment on similar terms and conditions and the offered employment is not substantially less than the prior employment. This runs counter to reasonable assurance jurisprudence that an offer of employment is not considered bona fide if only the possibility of work exists.  


However, the employer shoulders the burden to prove that the adjunct had reasonable assurance. BR - 0015 4196 77 (12/30/15). If the adjunct professor is being offered work that is substantially less than previously offered, there is no reasonable assurance and the worker is UI-eligible. BR - 0016 5329 77 (1/20/16)  Based on a change in the federal Department of Labor policy, DUA's policy considering “substantially less” to be a reduction of greater than 20 percent in wages and benefits has been changed to 10 percent, i.e. the claimant will not earn at least 90 percent of the amount earned in the first academic year or term. UIPP 2017.01, School Employees, G.L. c. 151A, §28A (1/23/17). Consequently, a contractual requirement by the employer to offer at least one course per term is not sufficient to establish reasonable assurance if that is “substantially less” than the worker’s prior employment. See BR - 0002 1339 07 (5/12/14). 


The Board looks at the course schedule history for the adjunct. BR - 0013 6586 83 (10/21/15) (finding that even with a history of teaching a certain number of courses, a drop from three classes to two in a semester was enough to allow for UI benefits). If the adjunct is relatively new or if there have been changes to the workload in past semesters, the Board presumes that there was no “reasonable assurance”. BR - 0016 2670 84 (01/29/16) (Key) (finding that an adjunct who had only worked one year with a workload in the spring semester that was half as much as the fall semester meant that there was insufficient history to show the adjunct had reasonable assurance); BR-0017 6915 85 (10/19/16) (Key) (holding that the appropriate comparison for adjuncts paid by the course and hired one semester at a time is to compare an offer with the economic terms of the most recent academic semester)  BR - 0016 6123 65 (04/27/16) (finding that an adjunct who had had 4 classes canceled in the last 8 years did not have reasonable assurance that his classes would not be canceled again). Employers must also be timely in providing reasonable assurance to the adjunct employee. BR - 0016 2822 60 (11/25/15) (finding that reasonable assurance did not exist until the receipt of a letter offering a new schedule). If the school announces a reduction in courses taught by adjuncts generally or in a shrinkage of the adjuncts particular program, this can be sufficient grounds to show there was no reasonable assurance for the employee. BR - 0016 3028 44 (5/18/16) (finding that a new labor agreement on the number of classes that could be taught by adjunct faculty meant that there was no reasonable assurance for adjuncts); BR - 0016 2085 38 (03/24/16) (holding that the announced future closing of an academic program meant there was no reasonable assurance).


An adjunct professor who has reasonable assurance from one employer but not from another may also be eligible for UI. An adjunct professor who also held a full-time teaching position without reasonable assurance of reemployment but was given reasonable reassurance of reemployment of the adjunct position is not barred from UI for the benefit year of the full-time position. BR-121760 (4/20/12).

 
  38 Employees of Temporary Help Agencies


  Increasing numbers of workers, especially low-wage workers, are forced to accept jobs with temporary agencies in order to support themselves and their families. Many of these workers are “temps” not out of choice but because they are unable to secure permanent jobs. UI claimants who have lost their permanent jobs often accept temporary work to bridge the gap until they can locate a new permanent position. Doing so, unfortunately, may create problems for both initial and continuing UI eligibility.


Temp agencies act as labor intermediaries, hiring employees and then sending them out to work for another firm.  As such, the claimant’s eligibility for UI is based on her separation from the temp agency, not from the client employer.  BR-0020 4771 70 (5/16/17) (holding that where claimant had established mitigating circumstances for failure to meet client employer’s expectations, this was nonetheless not relevant for purposes of qualifying for UI.) Since the temp agency is the employer for UI purposes, temp agencies have a financial interest in lowering their UI costs by preventing employees from collecting UI while they are between assignments. Nationally, the temp industry has made a concerted effort to change state unemployment laws to make it more difficult for its employees to collect UI. 


Under a Massachusetts law passed in 2003, a temporary worker may be deemed to have voluntarily quit his job if, after the completion of an assignment, he files for UI benefits without first contacting the temp agency for reassignment. G.L. c. 151A, § 25(e), as amended by St. 2003, c. 142, § 8. Under the statute, a “temporary help firm” is defined as “a firm that hires its own employees and assigns them to clients to support or supplement the client’s workforce in work situations such as employee absences, temporary skill shortages, seasonal workloads and special assignments and projects;” and  “temporary employee” as “an employee assigned to work for the clients of a temporary help firm.”


The legislation and implementing regulations further provide, however, that this failure to contact the temp agency for reassignment will not be deemed a voluntary quit “unless the claimant has been advised of the obligation in writing to contact the the temporary help firm upon completion of an assignment.” Id., 430 CMR 4.04 (8)(b)(2) (emphasis added) or had good cause for failing to request another assignment. 430 CMR 4.04(8)(c). Therefore, the Board held that the claimant took sufficient steps to satisfy the law where the actual practices of a temporary help firm and its employer-clients misled the claimant to believe that she was employed by the client companies, that the temporary help firm was simply the payroll company and, as a result, the claimant had contacted the client company not the temporary help firm for more work at the end of her assignment.  BR-0024 4369 85 (8/24/18) (Key). Further, the employer’s notice of this obligation also must specify: (1) the method for requesting a new assignment in a manner that is consistent with the normal method and manner of communication between the employee and the temporary employment firm, and (2) that failure to request a new assignment may affect eligibility for UI benefits. 430 CMR 4.04 (8)(e). If the temp agency is unable to provide proof that it provided proper notice to the claimant, that employee will be deemed to have been laid off and therefore entitled to UI, if otherwise eligible. The Board of Review has affirmed that 430 CMR § 4.04(8)(e) requires notice of the need to request a new assignment (including the procedure for making that request).  The procedure is deficient where the written notice does not include a contact phone number for the employer’s office. See BR-0025 3033 83 (12/05/18) (where the claimant had not worked for the employer temporary-staffing agency for over two years and was not provided with a new written notice or reminded of the requirement to request re-assignment during his latter period of employment with the employer, the claimant had good cause for his failure to request re-assignment at the conclusion of his temporary assignment); See BR - 0014 5562 05 (10/1/15) (the absence of contact information on the form given to employee eliminated the requirement that employee call at the end of an assignment); BR-106729 (9/11/08) (claimant entitled to UI where neither advised in writing of contact requirement nor told of means by which to contact employer).    


The notice must also specify that failure to request a new assignment may affect eligibility for UI benefits. BR-120231 (01/20/2012) (Key). In that case, the Board held that a laid-off temporary service employee was not disqualified for failing to request reassignment because the temporary agency’s notice did not inform the employee that a failure to request reassignment may affect eligibility for UI benefits, even though the notice form did state that failure to request reassignment would result in the employee’s being deemed to have voluntarily quit. Id.


The burden is on the employee to establish that she did request another assignment and, thus, was discharged rather than voluntarily quit.  BR - 0002 1746 84 (8/29/13); see also G.L. c. 151A, § 25(e)(1). 


The Board looks to see if the spirit of the law, namely that the employee and employer communicated and therefore, the employer received actual notice of the employee’s availability for a new suitable assignment. BR-468131 (3/26/15).  Thus, despite the language of 430 CMR 4.04(8)(b), a claimant need not expressly “request another work assignment” from the temporary staffing agency to qualify for UI benefits. BR-113223 (10/8/14).


If an employee has contacted the temp agency and is asked to call back for a new assignment after an upcoming holiday, the employee is deemed to have fulfilled his duty to contact.  


When the communication between the employee and the employer includes, in substance, a request for a new assignment, the Board has ruled that the employee's obligation to request additional work is satisfied: the Board is “unwilling to bootstrap this request [that the employee call back again after the holidays] for what was really a second contact into a requirement, under G.L. c. 151A, § 25(e)” (Board’s emphasis). BR-118830 (11/8/2011).  Likewise, where the temp firm sent a claimant an email stating that her assignment had ended and adding that “we will be in touch as soon as possible regarding another opportunity,” thus failing to offer the claimant a new position, the Board held that the claimant did not need to contact the temp firm and overruled the decision of the review examiner as based on an unduly formulaic interpretation of the statute.  BR-0021 9932 58 (3/16/18).  Similarly, although the temp firm instructed its employees to request a new assignment by calling an 800 number, the claimant satisfied the statutory requirement to request a new assignment before filing a UI claim by asking the employer’s human resource representative about a new assignment.  BR-0021 5297 05 (19/24/17). The Board has also held that when a claimant can establish facts sufficient to show that he attempted to speak to a supervisor about a new assignment after a job has concluded but the supervisor was too busy to speak to him, the claimant’s separation is not a disqualifying voluntary resignation. BR-125041 (4/29/13). The Board held in that case that a claimant is entitled to UI benefits when he attempted to request reassignment and the temp agency did not offer the claimant a new assignment. See also BR-124418 (3/22/13) (holding that temp service employee told that his current assignment was about to end and that nothing in the way of a new assignment would be forthcoming meets the “call-in” requirements under G.L. c. 151A, § 25(e) and claimant is entitled to UI benefits); BR-122974 (10/26/12) (holding that when the claimant and employer spoke three times during the claimant’s last day of work without offer of another position, the claimant met his statutory duty even where the employer told the claimant to contact the employer in the future and the claimant did not do so).


If the temp agency contacts the employee to let him know that his assignment is finished or that he has been terminated by the client organization, this communication is sufficient to fulfill the obligation for the employee to contact the agency. BR-0016 0869 84 (3/24/16) (Key); BR - 0016 9906 45 (4/20/16); BR - 0016 3525 25 (9/28/15) (holding that an employee who was told that his assignment was over in December and who did not file for months afterwards was still eligible since the agency had contacted him initially). If the temporary employee has only met his recruiter with the temporary agency, the employee may be eligible if he spoke with that recruiter about the end of his assignment even if he did not explicitly request a new assignment and even if that recruiter was not the normal person to tell about the end of an assignment.  BR - 0014 4820 58 (8/24/15).


A temporary employee also does not have to take an assignment that is offered if the employee refuse for good cause and this singular contact is all that is necessary to meet the requirements of the statute. BR - 0015 1070 15 (01/14/16). If an employee learns of the end of his assignment before the actual end date and discusses this with the temporary agency, that contact is sufficient to meet the required request for a new assignment, even though it occurred prior to the end of the original assignment. BR - 0015 2809 79 (11/ 23/15). It is also possible to be fired for cause by the contracting agency but kept on as an employee by the temp agency – this is established if the temp agency offers the employee a new assignment after the end of his assignment, and once this offer is made, the employee is allowed to claim UI if that assignment was not suitable. BR - 0014 4271 40 (10/19/15). 


The Board of Review has held that an employee of a temporary staffing agency who “notified the employer that his assignment was ending [or had become unsuitable] and expressed his intent to remain employed with the employer” was eligible for UI benefits when his employer failed to offer him any new assignment. See BR - 0017 8311 63 (8/29/16); BR - 0017 1846 77 (8/24/16)(email at end of work assignment is sufficient); BR - 113223 (10/8/14); BR - 1883959 (2/27/15); BR - 124418 (4/22/13).


A claimant who worked for a temporary help agency satisfied her duty to contact the agency for reassignment when the employer’s senior branch manager, after informing the claimant that her assignment had ended, also informed the claimant that she would inform other representatives of the employer that claimant was still looking for work. This exchange between the claimant and the senior branch manager indicated to the Board’s satisfaction that the claimant, indeed, informed the employer that she would like to have another assignment. Thus, the Board concluded that the claimant’s separation from employment was due to lack of work and therefore not voluntary. BR-120299 (1/26/2012).


When a temporary staffing agency refused to offer an employee additional assignments after the employee quit his current assignment without prior notice, the employee’s separation from his employment with the temporary staffing agency is considered due to “discharge” not “quit.” BR-1786345 (1/26/15). 


Where a claimant resigned to accept full-time employment with a temporary staffing agency, the claimant left in good faith for employment on a permanent, full-time basis. Although the nature of the work was temporary, the claimant’s relationship to the agency was permanent with the meaning of G.L. c. 151A, § 25(e). “In the instant case, the claimant’s new job carried higher wages and a much better commute. He had no reason to anticipate that the employment would end after only a few weeks. We can think of no reason to exclude him from unemployment benefits simply because his employer was in the business of supplying contingent services to client companies.” BR - 0010 6162 10 (9/19/14); BR-0020 5537 93 (8/21/18) (reaffirming Board precedent).


Where an employer informed a non-English speaking employee that the employee needed to contact the employer’s Milford office (and not the Marlborough office from where he usually worked) for his next assignment, and the employee misunderstood due to the language barrier and repeatedly tried to receive his next assignment at the Marlborough office, which would not give him any assignments, the Board awarded him benefits. See BR - 0013 2758(2/21/15).


Note 1: Advocates should determine whether the particular assignment should even fall under the temporary employment rules; i.e., whether the assignment meets the statutory definition that the claimant has, rather, been hired in “work situations such as employee absences, temporary skill shortages, seasonal workloads and special assignments and projects.” G.L. c. 151A, § 25(e), ¶9; or whether the employer is a true temporary agency. BR - 0017 4026 19 (7/28/16).




Note 2: If the temp agency provided proper notice and the employee is unable to prove to DUA that he contacted the temp agency at the end of the previous assignment to request a new assignment, he will be deemed to have “voluntarily quit” his job. Often, a worker’s cell phone or email records are helpful to document contact with the temp agency. Where the worker returns to the temp agency at the time of receiving his final paycheck, any conversation that occurs at that time regarding future work should satisfy the “seeking reassignment” requirement; or whether the employer is a true temporary agency.  BR-0017 4026 19 (7/28/16)




Note 3: Although the statute and DUA’s regulations are silent on these matters, UI advocates should explore possible due process claims. For example, if the employer provided the claimant notice but in a language she cannot read, arguably the temp agency has not met its burden to provide proper notice. (See Question 52). Likewise, it often happens that employees work for a temp agency and take months off before returning to seek work. If the employee was provided notice about the requirement to seek reassignment only at the time of her initial hire, it is reasonable to argue that the employer had a duty to provide new notice when she was rehired or even at the time the most recent assignment ended. 430 CMR 4.04 et seq.




Temp Agencies and “Suitable Work”


The requirement that an employee at a temporary agency must seek reassignment does not mean that the new position must be accepted in every case. The suitable work provisions still apply, and they include the “prevailing conditions of work” test. (See Question 8, Suitability, Prevailing Conditions of Work). SRH § 1230(B). BR-1586240 (8/26/14) (the Board ruled that claimant and employer merely engaged in a discussion of job possibilities and no direct job offer was made to claimant; “[f]urthermore, even if we were to conclude that a job offer was made, the job may not have been suitable employment for the claimant . . . where her income would have been reduced and her commute increased”). If a claimant finished an assignment as a secretary and is offered an assignment as a cleaner, this would not constitute “suitable work” and a refusal should not result in disqualification. A claimant has no obligation to accept a work assignment for which she is not properly trained.  BR-12531 (7/21/14). The Board has held that a claimant who had a temporary placement with a client for 1.5 years and was offered a 6-week assignment with another client doing similar work at a lower rate of pay had good cause for declining the offer, as the substantially shortened job duration meant that the job was not suitable. BR-111185 (3/3/10). Similarly, a client company's offer of the possibility of work with reduced hours was neither suitable nor a cognizable offer of continued employment. BR - 0018 5427 37 (10/31/16), nor a cognizable offer of continued employment.  BR-0018 5427 37 (10/31/16), nor did a claimant refuse an offer of suitable work where a one-year assignment of fulltime work ended, and at the end of that assignment, the temp agency offered the claimant a job of roughly 16 hours a month. BR-0016 2073 23 (12/24/15) (Key).   And where a claimant contacted her temporary-agency employer prior to filing a claim but turned down an assignment that was unsuitable due to its commuting distance, the claimant had satisfied the notice requirement.  The Board reasoned that the communication provided the temporary employer with actual notice of the employee’s availability for reassignment to suitable work. BR-0002 2757 85 (9/20/13) (Key).


Additionally, where a claimant who previously held a full-time employment position with benefits at a company takes a job at a temp agency in hopes of gaining another permanent full-time position with benefits and is unable to do so after several months of working for the agency, his work with the agency is considered “unsuitable” and quitting such work will not disqualify him for benefits. See BR - 0017 4217 90 (9/30/16); BR-998249 (10/31/14); see also Hunt v. Director of the Div. of Employment Security, 397 Mass. 46, 48, 489 N.E.2d 696, 697 (1986). (See Question 8, Suitability.)


Urgent, Compelling and Necessitous Reasons for Leaving a Temp Job


Even when an employee is determined to have quit his position with a temp agency, he will still qualify for UI benefits if he quit for an “urgent, compelling and necessitous” reason. G.L. c. 151A, § 25(e); see BR-10289560 (4/27/15). As with other kinds of employment, “[l]oss of transportation has been recognized as an urgent, compelling, and necessitous reason for leaving employment, where no reasonable transportation alternative is available.” BR-10289560 (4/27/15). When an employee’s vehicle breaks down, this is also an “urgent, compelling, and necessitous” reason for declining assignments outside of the employee’s local area.  BR-10289560 (4/27/15).  (See Question 29.)


Is a Temp Job a “Permanent Job”?


A position at a temporary staffing agency is considered “permanent” for the purposes of eligibility for leaving a job for a good faith new offer under G.L. c. 151A, § 25(e)  if it has “a reasonable probability of continuing for a[n]… indefinite period of time.” BR-10181653 (11/3/14); see also BR-0010 6162 10 (9/29/2014) employment when there is no evidence that the position was “intended by both parties to be of finite, short-term duration.” BR-1929574 (5/25/15).


  39 Worker Misclassification Issues


  The UI law carries a strong presumption that services performed are “employment.” Sometimes employers wish to have their employees characterized as “independent contractors” in order to reduce payouts for unemployment, workers’ compensation, and other employee costs. The UI law uses a three-prong test under which any individual performing services will be presumed to be an employee unless the alleged employer can prove all three of the following:


(1)    the worker has been and continues to be free from control and direction in performance of the service;


(2)    the work is performed either outside the usual course of business or outside all of the enterprise’s places of business; and


(3)   the worker is customarily engaged in an independently established business of the same nature as the service performed. G.L. c. 151A, § 2.


The employer bears the burden of proof on this issue. The employer’s failure to withhold federal and state income taxes or pay workers compensation premiums does not affect status determination. G.L. 151A, § 2. The employer’s description of the work in an employment contract or elsewhere is not controlling. SRH §§ 2009, 2011(D);


	Subcontracting Concepts, Inc. v. Commissioner of the Div. of Unemployment Assistance, 86 Mass. App. Ct. 644, 19 N.E.3d 464 (2014). (courier who drove his own vehicle, but was not allowed to have nonessential passengers and was required to report accidents, was an employee, even though claimant’s agreement with the employer stated that “no employer/employee relationship is created under this agreement or otherwise,” no taxes were deducted from claimant’s pay, and he received no benefits from the employer.

		Depianti v. Jan-Pro Franchising Intern., Inc., 465 Mass. 607 (2013) (franchisor is vicariously liable for the conduct of its franchisee only where the franchisor controls or has a right to control the specific policy or practice resulting in harm to the plaintiff - and in this case, despite there being no contract between the franchisor and the employee, the franchisor controlled the franchisee sufficiently to be held liable for misclassification).

		De Giovanni v. Jani-King International, Inc., 262 F.R.D. 71, 84-85 (D. Mass. 2009) (finding that a class could be certified challenging the independent contractor classification for workers because the franchisor exerted so much control over the supposed franchisee and its workers).

		Driscoll v. Worcester Telegram & Gazette, 72 Mass. App. Ct. 709, 893 N.E.2d 1239 (2008) (news carriers were employees where newspaper retained control over order in which newspapers were delivered and retained authority to discharge carriers because of customer complaints). 

		Commissioner of the Div. of Unemployment Assistance v. Town Taxi of Cape Cod, 68 Mass. App. Ct. 426, 862 N.E.2d 430 (2007) (taxi drivers who had discretion to choose which shifts they worked and which customers to accept from company dispatch were independent contractors); however, delivery drivers for a bakery were not independent contractors because they were not permitted to carry competitors’ products without the employer’s prior approval.  BR-108261-XA (3/10/10) (Key).  And pedicab drivers who were contractually prohibited from using their pedicabs for other purposes and from operating a similar business within the employer’s area of business and for 12 months following their lease were employees.  BR-117473-XA (1/24/12) (Key).  Similarly, an employee of a delivery company under a 3-year non-compete clause was an employee.  BR-120513-XA (4/13/12) (Key); And owner-operator truck drivers who determined their own routes, hours, truck-repair/service providers, and insurance providers were not independent contractors because: (1) the truckers could not sublease or hire others to drive their vehicle without the employer’s approval; (2) the truckers could not refuse an assignment unless another trucker was available to take it; and (3) the truckers could not use their trucks to transport goods for other carriers without cancelling their lease agreement with the employer. BR-112274XA (2/09/12).

		Coverall North America, Inc. v. Commissioner of the Div. of Unemployment Assistance, 447 Mass. 852, 857 N.E.2d 1083 (2006) (although employer claimed individual was a franchisee and not an employee, the court held the employer did not meet the third prong of the test where claimant performed janitorial services as an employee and where the nature of the business effectively compelled her to accept work solely from the employer); cf BR-0021 5645 27 (7/19/18) (holding that a managing editor for an advertising company who worked at home was nonetheless an employee where the employing unit failed to show that the it had not “directed [the claimant] in how he performed his services.”)

		BR-0019 6946 15 (9/25/17) (Key & affirmed by D. Ct.) (holding that employer failed to show that internet video production services were not employment where claimant spent time every day working at premises leased or owned by employer, services were not performed outside of the places of the employing unit’s enterprise, and requiring the claimant to produce hundreds of videos took so much time that claimant was incapable of offering his services to other clients).

		BR-1919023 (1/14/15) (A person in a “talent” position was an employee where she was not “free from the direction and control of the employing unit when she performed her services.” The claimant relied on the employing unit’s instructions on where and how to perform the assigned marketing services; the employing unit, not the client, directly paid the claimant, and claimant had to accept the rate of pay that the employing unit offered to her)

		BR - 0002 4356 65 (6/20/14) (holding a worker who worked at a law firm that exercised a reasonable degree of control over her work was an employee, not an independent contractor); BR-106002-XA (6/23/08) (Key); similarly, mortgage originators who work under a broker’s license are employees. BR-102711-XA (11/21/07) (Key).

		BR-121929-XA (6/26/12) (Key & affirmed by D. Ct.) (tutors, who were required to meet extensive reporting and performance requirements, were subject to so much direction and control by the employing unit within the meaning of G.L. c. 151A, § 2(a), as to be employees, notwithstanding the tutors’ high level of skill and the fact that several tutors held themselves out as independent contractors).

		BR-110709-XA (1/13/11) (Key) (where a carpenter performing services in customers’ homes for the employer’s remodeling company was not a registered home improvement contractor under G.L. c. 152, § 14, he was incapable of performing services as an independent contractor as a matter of law).



Employers are required to “keep true and accurate records of all individuals employed” G.L. c. 151A, § 45, and to pay contributions based on the wages of those employees. 430 CMR 5.03(3). If the alleged employer raises a question about employee status, the case is sent to the Status Department, where the DUA Adjuster conducts a “status determination,” asking a series of questions of both parties to get at the facts relevant to the three-prong test. An advocate may intervene and provide the Status Department with information. Both the alleged employer and the claimant are interested parties to this determination and may appeal an adverse determination.


In 2008, Governor Patrick signed Executive Order #499 establishing the Joint Employment Task Force on the Underground Economy and Employee Misclassification, later codified in the General Laws. St. 2014, c. 144, §§ 23, 24, adding § 25 to G.L. c. 23 and amending G.L. c. 62, § 21. The Task Force has since been replaced by a permanent Council on the Underground Economy (CUE). More than 17 state agencies participate in CUE, whose mission is to ensure business compliance with applicable state labor, licensing, and tax laws. A toll-free referral line (1-877-96-LABOR) and online referral (https://www.mass.gov/orgs/the-council-on-the-underground-economy-cue) are available to provide information and to receive complaints about suspected cases of misclassification. In 2015, (the most recent year that information is publically reported on the web), DUA identified over 1,100 misclassified workers and $22.7 million in unreported wages. https://www.mass.gov/files/2017-07/cue-annual-report-2015.pdf


  40 On-Call Workers


  Workers who have a history of working on an “on-call” basis, in which they accepted a verbal or written contract to work variable hours as needed, are considered in unemployment and therefore eligible for UI benefits only in a week in which there is no work available—i.e., a week of total unemployment. There is no eligibility for partial unemployment benefits. Mattapoisett v. Director of the Div. of Employment Security, 392 Mass. 546, 466 N.E.2d 125 (1984) (police officer hired to work irregular, part-time hours ineligible for UI in any week in which employer offered him any work at all, as the town was the claimant’s only base-period employer); Bourne v. Director of the Div. of Employment Security, 25 Mass. App. Ct. 916, 515 N.E.2d 1205 (1987) (part-time, on-call, fill-in teacher was ineligible for UI while so employed because, even though the teacher had been employed full time as a teacher in another town, she had made no claim against the other town nor proved that the separation from that job rendered her eligible for UI).


However, a worker treated as a full-time employee cannot be considered an on-call worker even though he works variable hours. BR-109764 (1/21/10) (Key). Similarly, an employee hired for full-time work and whose employer reduces his hours to part-time on call, is in partial unemployment and the “Mattapoisett doctrine” does not apply.  BR-113830 (3/16/11) (Key). Additionally, where a worker has been laid off from a full-time job in his base period, his on-call part-time benefit year job did not disqualify him from receiving partial UI benefits.  BR-111378 (5/21/10) (Key). A full- or part-time schedule where the person works approximately the same number of hours per week in accordance with a posted or advance schedule is not an on-call situation, and a reduction of hours could qualify the worker for partial UI benefits. See SRH § 1220 (I)–(N); BR-110067 (3/22/2010)(holding that “accustomed remuneration” must be considered in determining suitability and a per diem worker who had an abrupt reduction in hours after 8 months of significant hours had good cause to quit.)


A home health aide in partial unemployment whose hours were fairly consistent is not an on-call worker for the purposes of determining eligibility for UI. BR - 0014 0062 59 (03/09/2015).


A worker in an approved training program (under § 30 of G.L. c. 151A) who accepts on-call work is not required to work; therefore, refusal of on-call shifts is not disqualifying. BR - 0011 6741 52 (7/24/14).


Note 1: Both Mattapoisett and Bourne involved an on-call relationship that continued during the benefit year; neither decision addressed on-call employees who established the on-call relationship during the base period as subsidiary employment; i.e., contemporaneously with, and subsidiary to, full-time employment. If on-call work is subsidiary to full-time work (established by a finding that the hours of work are less), even if the on-call work was performed contemporaneously with the full-time work, the on-call work will still be considered subsidiary and approvable. If on-call work occurs during the benefit year, partial UI benefits are allowed because the individual’s UI is based on another employer.




Note 2:  An employer must provide notice within 30 days of separation of the employee’s right to file for unemployment the first week of the claimant’s total unemployment.  Failure to do so is grounds for a pre-date.  BR-112109 (11/30/10) (Key).




For an excellent article chronicling the problems of non-standard work, see National Employment Law Project, Out of Sync:  How Unemployment Insurance Rules Fail Workers with Volatile Work Schedules, 2015, http://www.nelp.org/content/uploads/Out-of-Sync-Report.pdf.


  41 UI Eligibility during a Labor Dispute


  An individual may be disqualified from receiving UI benefits if unemployment is due to a “stoppage of work” because of a labor dispute. G.L. c. 151A, § 25(b). In order for there to be a stoppage of work, operations must be “substantially curtailed.” How much disruption is required to constitute a substantial curtailment is a fact-specific inquiry; there is no percentage threshold or numerical formula. Boguszewksi v. Commissioner of the Dep’t of Employment & Training, 410 Mass. 337, 338, 572 N.E.2d 554, 555 (1991) (“stoppage of work” occurred where two thirds of employees of a public electric utility ceased to work during a 4-week strike); Hertz Corp. v. Acting Director of the Div. of Employment & Training, 437 Mass. 295, 297, 771 N.E.2d 153, 155-56 (2002) (no decrease in rentals or revenue); Reed Nat. Corp. v. Director of the Div. of Employment Security, 393 Mass. 721, 473 N.E.2d 190 (1985) (25% drop in operations at only one plant did not constitute substantial curtailment); Westinghouse Broadcasting Co., Inc. v. Director of the Div. of Employment Security, 378 Mass. 51, 389 N.E.2d 410 (1979); Adomaitis v. Director of the Div. of Employment Security, 334 Mass. 520, 136 N.E.2d 259 (1956).


The employer has the burden of proving that its operations have been substantially curtailed. Verizon New England, Inc. v. Massachusetts Executive Office of Labor and Workforce Development, 87 Mass. App. Ct. 1126, 31 N.E.3d 1192, 2 (Table), further review denied, 472 Mass. 1110 (2015). In Verizon New England, the Court upheld the DUA’s ruling that striking Verizon workers were entitled to UI benefits because the strike had not caused a substantial curtailment in Verizon’s operations.  The Court rejected Verizon’s contention that the DUA erred by requiring Verizon to prove a substantial curtailment of its operations since all the information relevant to that inquiry was in Verizon’s possession, and since the finding of a “stoppage of work” is an exception to the usual rule of awarding UI.


The Court affirmed the Board of Review’s decision.  M-63772 – M-69116 (4/24/13) (Key).  The Board found that the burden of proving a work stoppage also lies with the employer. The employer failed to establish a work stoppage where revenue declined less than two percent and then employer managed to perform between 80 and 98 percent of its business. Id.


However, the burden is on the claimant to prove that she falls within the exceptions to the provisions of the statute denying UI eligibility when unemployment results from a stoppage of work due to a labor dispute. General Electric Co. v. Director of the Div. of Employment Security, 349 Mass. 358, 208 N.E.2d 234 (1965).


This bar does not apply if the claimant did not, as an individual or as a member of a group, participate in, finance, or have a direct interest in the labor dispute (notwithstanding the payment of union dues). G.L. c. 151A, § 25(b)(1), (2). However, even if an individual is not a member of a union participating in the strike, the requirement of “direct interest” is met if the outcome will either favorably or adversely affect the individual’s wages, hours, or conditions of work. Wheeler v. Director of the Div. of Employment Security, 347 Mass. 730, 200 N.E.2d 272 (1964). If the "direct interest" test is met, the bar to UI benefits does not apply before the strike begins if the individual is involuntarility unemployed during contract negotiations, nor does it apply after the strike has ended if the individual is not recalled within 1 week of the end of the strike. G.L. c. 151A § 25(b).


If there has been a “lockout”—i.e., either a physical shut-down of a plant or a communication by the employer to its employees that there will be no more work until the end of the labor dispute—individuals are eligible for UI benefits whether or not there has been a stoppage of work, as long as they are willing to work under the terms of the existing or expired contract pending the negotiation of a new contract. The employer can prevent payment of UI under these circumstances only if it demonstrates by a preponderance of the evidence that the lockout is in response to damage or threats of damage by bargaining-unit members with express or implied approval of the union’s officers, that the employer has taken reasonable measures to prevent such damage, and that such efforts have been unsuccessful. G.L. c. 151A, § 25 (b)(4), ¶ 2.


Legislation enacted at the end of 2018 provides that employees who are locked out and who have exhausted all other state or federal UI benefits are eligible for up to 26 times their weekly benefit amount or until the lockout has ended, whichever period of time is shorter. St. 2018, c. 338, amending G.L. c. 151A, § 25 (b)(4) and adding G.L. c. 151A, § 30(d).


  42 Persons Receiving Workers' Compensation


  Under appropriate circumstances, a worker may be eligible for workers’ compensation benefits under G.L. c. 152 and UI benefits under G.L. c. 151A.  The intersection of these two areas of Massachusetts employment law can have surprising results, so practitioners are wise to keep abreast of both. In simplest terms, “worker’s compensation applies to wage loss attributable to physical disability, not to economic conditions [while] unemployment compensation applies to wage loss caused by economic conditions, not physical disability.”  See In re Mike’s Case, 73 Mass. App. Ct. 44, 48 n. 10, 895 N.E.2d 512 (2008) (internal quotation marks and citations omitted).  G.L. c. 151A, § 25 (disqualification for benefits) and G.L. c. 152, § 36B (UI benefits; eligibility) lay out the basic rules that apply when a worker might be eligible for both kinds of benefits.  


Receipt of workers’ compensation total disability benefits renders a worker ineligible for UI under G.L. c. 151A, § 25(d) because someone who is completely disabled does not meet the “able and available for work” test required by G.L. c. 151A, § 24(d). However, the Board has held that a review examiner erred in concluding that by accepting a Workers’ Compensation lump sum settlement, a claimant was precluded from continuing to work for the employer as a matter of law or that by signing the agreement, the claimant voluntarily ended the employment relationship.  BR-0013 5701 21 (4/27/15) (Key) (where claimant was terminated for failing to provide medical documentation to support a medical leave even though the claimant had provided the documentation, the claimant was discharged for a non-disqualifying reason, and as the presumption that a claimant cannot return to work is rebuttable, it did not constitute a bar to continued employment or render his leaving voluntary).


A worker who receives workers’ compensation benefits for specific injuries causing disfigurement, under G.L. c. 152, § 36, may still be able to work in some capacity and therefore could collect UI if able to work on a part-time basis, with a reasonable accommodation if necessary. SRH § 1583(C). Similarly, a worker who suffers only a partial disability for workers compensation purposes may be eligible to collect UI. 


Under G.L. c. 152, § 36B of the Workers Compensation Act, “[a]ny unemployment compensation benefits received are to be credited against partial disability benefits payable for the same time period.” See Nason et al., Workers’ Compensation, 429A Mass. Practice Series § 18.27, 3d ed. Nov. 2018). “Section 36B calls for a dollar-for-dollar reduction in partial [workers compensation] disability benefits, even though unemployment benefits may be taxable, [thus] reducing the employee’s protection.”  Id. at 100.  Further, “[a]ny employee claiming or receiving [partial incapacity workers’ compensation benefits under G.L. c. 152], §35 who may be entitled to UI shall upon written request from the insurer apply for such benefits.  Failure to do so within sixty days after written request shall constitute grounds for suspension of benefits under section thirty-five.”  See G.L. c. 152, § 36B(2).  


In contrast to the arguably harsh limitation of UI for workers suffering partial incapacity under G.L. c. 152, § 35, the law provides that a worker who has been on workers’ compensation total disability (i.e., received G.L. c. 152, § 34 benefits) for more than 7 weeks may have her base period for calculating her UI extended by the number of weeks she received total disability benefits, up to a maximum of 52 weeks.  See G.L. c. 151A, § 1(a). This allows: (1) calculation of the worker’s monetary eligibility for UI to reach back to the period of employment that occurred before the injury and receipt of workers compensation, as workers’ compensation benefits are not counted as wages; and (2) the worker who has recovered enough to engage in a work search to go back to work to collect UI benefits.


Note: A claimant who is totally disabled, laid off and who receives workers compensation total disability benefits for at least 7 weeks should consider not applying for UI until she is looking for work and a doctor certifies that she is able and available for at least part-time work of 15 hours a week (with or without reasonable accommodation). Otherwise, the time for claiming UI will run but the claimant will not be able to receive UI while she is totally disabled. Unfortunately, DUA takes the position that a claimant who mistakenly applies for UI in this situation cannot withdraw his claim. Because the base period is extended to include earnings up to a year prior to the receipt of workers’ compensation benefits, this is one situation where the rule about applying for UI as soon as possible after leaving work may not be to the claimant’s advantage. 




  43 Persons Receiving Social Security Disability or Retirement Benefits, or a Pension


  In order to qualify for UI benefits, an individual must be “capable of, available and actively seeking work.” G.L. c. 151A, § 24(b). (See Question 8).


Social Security Disability Payments


The Social Security Administration has made clear that the mere fact that a person is receiving Social Security Disability benefits (as distinguished from Retirement benefits) does not automatically result in disqualification for UI benefits. Social Security Forum, V. 20, No. 11, Memorandum to Regional Chief Justices from Chief Judge F. Cristaudo, Receipt of Unemployment Insurance Benefits by Claimant Applying for Disability Benefits, 11/15/2006.  This memorandum is available at /node/37847. A DUA memorandum implementing this SSA guidance is available at /node/30888.


Note: The SRH has not yet been updated to conform to this memorandum and continues to takes the erroneous position that the receipt of social security disability payments creates a presumption that one is unable to work due to disability, SRH § 1022.




DUA provides that the presumption may be rebutted with evidence that, with or without a reasonable accommodation and/or the availability of part-time work, the claimant may still be able to work on either a full‑time or part-time basis. A claimant receiving SSI and SSDI must provide medical documentation that he can work, so that no disqualification will be imposed. (SeeAppendix Qfor the information DUA requests in order to make this determination). Only if the documentation indicates that he is unable to work at all should DUA issue the Notice of Disqualification (Form 3720). Claimants receiving SSI or SSDI while working part time must document the number of hours worked and the number of hours that they are capable of working. A claimant who works at least 15 hours per week would not be considered unemployed and would be subject to disqualification under §§ 1(r) and 29(b) of G.L. c. 151A. In all instances, no presumption should be made that a claimant is disqualified without determining whether or not she can work full time or part time, with or without reasonable accommodation, or without giving her a reasonable opportunity to provide medical documentation. 


Social Security Retirement Benefits


Receipt of Social Security Retirement benefits does not cause any financial offset in UI benefits. St. 2006, c. 123, §§ 67, 68, amending G.L. c. 151A, § 29(d)(6) to eliminate financial offset. Other nondeductible benefits include those from IRA Plans, Keough Plans, Railroad Retirement, and any withdrawal of Pension Contributions.


Pension and Other Retirement Benefits


Receipt of pension or other retirement benefits from a base-period employer may affect the amount of UI benefits but does not affect UI eligibility as long as the individual is able, available, and actively seeking work. A claimant who receives a pension or retirement benefit that is financed wholly by a base-period employer will have her weekly UI benefits reduced by 100 percent; whereas, if the employee makes any contribution, the UI benefits are reduced by 50 percent of the weekly retirement benefit. Lynch v. Director of the Div. of Employment Security, 372 Mass. 864 (1977); BR-2015465 (5/19/14). No deduction is made if the pension is from a source other than the base-period employer, the lump-sum payment was made prior to the base period, or the pension is solely funded by the employee. G.L. c. 151A, § 29(d).


  44 Persons Receiving Severance Pay or Other Lump-Sum Payments Upon Separation From Employment


An employee who receives any remuneration from his or her base-period employer is not considered to be in unemployment. “Remuneration” is defined to include “severance, termination or dismissal pay.” G.L. c. 151A, § 1(r)(3). Severance pay that is granted unconditionally (that is, without requiring the employee to release claims against the employer) will disqualify the employee for the period it covers—for example, if an employee is given 6 weeks of pay at the time of termination, she will be ineligible for UI until this payment period runs out. When she then applies for UI, this severance pay is included as base-period earnings for purposes of establishing her monetary eligibility. Ruzicka v. Commissioner of the Dep’t of Employment & Training, 36 Mass. App. Ct. 215, 629 N.E.2d 1012 (1994). The benefit year is extended by the number of weeks in which the employee’s severance pay was disqualifying.


In contrast, an agreement by an employee to take a lump-sum payment upon separation in return for the employee’s release of claims against the employer will not constitute the kind of payment that disqualifies the employee from receiving UI concurrently with the severance payment. White v. Commissioner of the Dep’t of Employment & Training, 40 Mass. App. Ct. 249, 662 N.E.2d 1048 (1996); Dicerbo v. Commissioner of the Dep’t of Employment & Training, 54 Mass. App. Ct. 128, 763 N.E.2d 566 (2002) (holding employees’ receipt of a lump-sum separation package, paid regardless of whether employees had found new employment and that constituted an agreement by employees not to bring any future claims against the employer, was not “severance pay” and thus did not disqualify employee from receiving unemployment benefits).


In these circumstances, where a claimant agrees to take a lump-sum payment in return for a release of claims, it is important that the employer not contest the claimant's UI eligibility. Helpful language to be included in a release of claims to secure this outcome will specify that, if contacted by DUA, the employer will accurately state that the claimant was terminated [for reasons adequately consistent with the facts and consistent with eligibility], that there was no misconduct or rule violation, and the employer does not dispute that the claimant is eligible for UI as of [specified date].


Lump sum payments where there has been a plant closing at a business of 50 or more employees, or where at least 50 percent of employees have lost their jobs, are not disqualifying. G.L. c. 151A, §1(r)(3).


For information concerning the effect of early-retirement incentive packages and voluntary severance packages on UI eligibility, (See Question 23.) 

  
  45 Working and Leaving Multiple Jobs


  When a claimant applies for UI, DUA reviews the information from all employers who have reported wages during the base period in order to calculate the weekly benefit amount and the duration of UI. Charges are made to “the accounts of the most recent and the next most recent employers in the inverse chronological order of the base period employment of the claimant.” G.L. c. 151A, § 14(d)(3).


Workers Who Work Concurrent Full-Time and Part-Time Jobs during the Base Period


When a worker works more than one job concurrently during the base period, DUA establishes which is the primary job and which is the subsidiary job based on a comparison of a number of factors, including hours, wages, employment history, and whether the work is in other than the individual’s primary occupation. 430 CMR 4.74, 4.75. This determination becomes relevant because, although wages from all jobs during the base period are used to calculate monetary eligibility and the weekly benefit rate, an individual is unemployed (and hence eligible for UI) only upon the loss of a primary job. BR - 0017 2245 57 (03/09/16) (finding that while both jobs required about the same amount of hours, the job that paid more was the primary job). 


When a claimant is unemployed, some earnings from the subsidiary job are deducted from the UI check. Gross earnings up to one third of the individual’s weekly benefit rate, however, are not deducted, as an incentive to the claimant to seek part-time work—a policy known as the “earnings disregard.” G.L. c. 151A, § 29 (b).


Leaving Subsidiary Part-Time Work in the Base Period


A claimant who leaves subsidiary part-time work for disqualifying reasons within 8 weeks prior to the establishment of an eligible claim for UI is subject to a “constructive deduction.” 430 CMR 4.76 – 4.78. This means that DUA reduces a claimant’s UI amount by assuming that the claimant still holds the subsidiary part-time job; and DUA calculates the claimant’s UI benefit assuming those earnings. Although the unemployment statute is silent on this issue, DUA promulgated these regulations to implement the court’s decision in Emerson v. Director of the Div. of Employment Security, 393 Mass. 351, 471 N.E.2d 97 (1984). However, Emerson dealt with a claimant who left a part-time job during her benefit year, and therefore provides no authority for the constructive-deduction regulations as applied in the base period. The Board has clarified this issue in a key decision.  BR-0011 4858 86 (6/19/14) (Key) (holding that under 430 CMR 4.76, a claimant may not be disqualified from UI benefits or subject to a constructive deduction if he quits a part-time job without knowledge of an impending separation from his full-time job).


Example of Constructive Deduction: Sue works full time at Job A for 3 years and, at the same time, she works part time at Job B. At some point in the 8-week period before she leaves Job A, she quits her part-time job with B without good cause. She is then laid off from Job A and is found eligible for UI benefits. The wages from Job B will be (“constructively”) deducted from her UI. If her wages from Job B are less than or equal to one third of her weekly UI benefit rate, her UI will not be reduced. The amount of her Job B gross wages that exceed one third of her benefit rate will cause a dollar-for-dollar reduction in her UI.


In a case reversing the denial of all UI benefits, the Board of Review held that a claimant with two part-time jobs, who quit her first job with lower pay and fewer hours to work additional hours at a second job that paid more but then laid her off, was entitled to UI from the second (primary) job but subject to a constructive deduction from leaving the first (subsidiary) job because her leaving was not for good cause. BR-109779 (4/1/2010) (Key) (applying G.L. c. 151A, § 29(b), 430 CMR 4.73, 4.76).


The Board has also held that federal extended benefits are subject to a constructive deduction—resulting from a disqualifying separation from part-time work in the benefit year—to the same extent as a constructive deduction from regular benefits. BR-112903 (6/9/2010) (Key) Note: An individual who quits a part-time job with an employer other than the most recent base period employer in order to participate in DUA-approved training is not disqualified under this provision. G.L. c. 151A, § 25(e), ¶10.


Constructive-Deduction Regulations and Amended Statutory Provision


DUA’s regulations, at 430 CMR 4.76, which took effect in 2013, mitigate the harshness of some of prior regulations:


	If a claimant has no knowledge of impending separation from her primary work when she leaves her subsidiary part-time work during the base period, then there is no constructive deduction.n  § 4.76(1)(a); BR - 0015 4493 28 (11/25/15); BR - 0013 9350 99 (10/19/15).

		If a claimant leaves her subsidiary part-time work for a disqualifying reason after she leaves her primary work and applies for UI benefits based on non-disqualifying reasons from her primary work, then a constructive deduction will apply. § 4.76(1)(b).

		If a claimant leaves subsidiary part-time work that is for a fixed period of time, the constructive deduction will apply only through the last week of the fixed period. § 4.76(2) (See  Freeman v. Director of the Div. of Unemployment Assistance, Suffolk Sup. Ct. CA 10-824 (2013)(settlement requiring revised regulations)

		If a claimant left part-time work for disqualifying reasons but then obtains new part-time work or returns to the former part-time job, a constructive deduction will no longer be imposed. § 4.76(3).



Note: For information on how DUA conducts its fact-finding in these cases, see UIPP 2014.05, Revision to 430 Code of Mass. Regs §4.72 - Reduction of Benefits for Constructive Deductions, (5/29/14)


A claimant who quits her subsidiary work for a disqualifying reason cannot be totally denied UI; rather, the claimant is subject to a constructive deduction where she recieved a bona fide offer of new, permanent, and full-time work elsewhere. BR - 0008 9781 55 (9/9/14). (nothing that at the time of quitting the job, the claimant had not received a new offer of work, had that been the case, no constructive deduction would have been imposed).


Claimants may leave their subsidiary job without being subject to a constructive deduction if the job does not fall under “covered employment” under the Unemployment Law, G.L. c. 151A, §6.  See, e.g., McCormick v. Director of the Dep’t of Unemployment Assistance & the Episcopal Diocese of Western MA, Southern Berkshire Division, CA No. 1629CV018 (2016) (agreement for judgment by all parties reversing Board’s decision imposing a constructive deduction where claimant worked for a church, which is excluded from employment under G.L. c. 151A, § 6(r)).


An individual need  not be actively working in the worker’s primary job to be rendered only partially unemployed – if the individual  is on disability leave or a leave of absence and leaves the  subsidiary job for disqualifying reasons, the result should be  a constructive deduction rather than full ineligibility. BR - 0012 9792 63 (09/18/15).


In cases involving separations from multiple employers during the base period, DUA has all too often terminated claimants’ entire UI benefits rather than applying a constructive deduction. The Legislature has made clear that there shall be no “full denial of benefits solely because an individual left a part-time job, which supplemented a primary full-time employment, during the individual’s base period prior to being deemed in partial employment.” St. 2014, c. 144, § 65 amending G.L. 151A, § 29(d). This language protects claimants’ right to receive at least partial benefits.


  46 Combined Wage Claims (Interstate Claims)

The UI system has a set of rules for workers who have worked in more than one state, have worked in another state for an out-of-state employer, or have moved to another state since they began collecting UI benefits. Under federal law, states are required to set up an Interstate Benefit Plan, which allows a worker who lost his job in one state to collect UI benefits in another state in which he resides. 26 U.S.C. § 3304 (a)(9)(B). The Massachusetts law governing combined wage claims appears at G.L. c. 151A § 66; 430 CMR §§ 4.05 and 4.09.


As a result of a change in federal regulations in January 2009, an interstate benefit claimant may choose to file a UI claim in any state in which she had wages during the base period and in which she qualifies for UI under that state’s laws. 20 CFR 616 (Under a prior regulation, a claimant could file a claim in any state in which she had base-period wages or in which she resided.)


The UI law of the state in which the UI claim is filed (i.e., the paying state) controls in interstate claims. 20 C.F.R. 616.8 (a). That state investigates the claim and, unless an issue has already been determined by the transferring state (any other state in which the claimant had covered employment and base-period wages and that transfers those wages to the paying state), determines eligibility and conducts redeterminations or appeals. If a state denies a combined-wage claim,

it must inform the claimant of the option to file in another state in which the claimant also had covered employment and base-period wages. 20 CFR 616.7(f); 430 CMR § 4.09(7). See UIPP No. 12-17, 2/28/17, Adjudication of Unemployment Insurance Combined Wage Claims Issues, available at https://wdr.doleta.gov/directives/corr_doc.cfm?docn=7712


Where the claimant had collected regular UI from two states, the Board ruled that if the original determination of such eligibility was issued more than 1 year before DUA caught and corrected the error, the claimant cannot be required to repay DUA for those benefits, if there is no intentional misrepresentation by the claimant. BR - 0002 4648 63 (4/22/14).


  Part 5 Receiving Benefits


 A person who is monetarily eligible for payment of UI benefits will receive a weekly benefit amount calculated in accordance with the description in Question 4. For a discussion of how part-time earnings affect weekly UI, see Question 49.  For a description of how working and leaving multiple jobs may affect weekly UI, see Question 45.


When benefits commence, the claimant will receive benefits through a debit card or direct deposit every other week, so long as he continues to certify his continuing eligibility (https://www.mass.gov/service-details/learn-about-the-dua-debitmastercard Error! Hyperlink reference not valid.). See (Questions 6 and 8.) 


Note: The default payment is through a debit card. A claimant must affirmatively choose direct deposit. Paper checks are no longer issued.


Below is a list of some of the obligations, benefits, and services for claimants who are receiving UI benefits.


  47 Is a Claimant Entitled to Additional Benefits For His or Her Children?


  A claimant who is the natural, adoptive, step-parent, or legal guardian of a child or is under a court order to provide support to a child and who provides more than 50 percent of the support for the child is entitled to a dependency allowance of $25 per week for each dependent child up to age 18, not to exceed 50 percent of the claimant’s weekly benefit rate. The allowance is also available for a dependent child over age 18 who is unable to work because of a physical or mental disability and for a dependent child between ages 18 and 24 who is a full-time student at an educational institution. G.L. c. 151A, § 29(c). Once the dependency allowance is established, it does not change during the benefit year, except that one spouse can transfer the allowance to his or her spouse; only one spouse at a time may recieve a dependency allowance during the same week of UI. 


A claimant whose child does not live with him or her is still eligible for the dependency benefit, so long as she or he provides more than 50 percent of the child’s financial support and as long as the child resides in the US or its territories or possessions. SRH § 1652(C). Similarly, a claimant who is under a court order to pay child support, and the other parent has not already claimed the child for purposes of UI dependency benefits, is eligible for the dependency benefit. SRH § 1652(D). The Board also has determined that a grandmother taking care of a grandchild under a court-ordered temporary guardianship is also entitled to a dependency allowance.  BR-0021 4726 92 & 0021 4726 98 (10/23/17) (finding that the fact the order was temporary not dispositive as the relevant time-period is during the base period of the claim).


Where a claimant recieved government support in the form of food stamps, the Board found that the amount should be equally attributed to both parents such that the father was able to recieve dependency allowance where his income plus have the food stamp allotment constituted more than 50% of the support of 2 children. BR-0023 9238 50 (5/21/18) (Key). The Board reversed a review examiner's decision that held that because a claimant received more in public assistance benefits than she had earned from employment, she was ineligible for a dependency allowance because the government, not she, had paid more than 50 percent of the support for the claimant’s child. The Board based its reversal  on G.L. c. 151A, § 29(c) (defining dependents) and §  1652(C) of the SRH, which requires the claimant to establish that he or she was child’s main financial support during the base period of the claim rather than considering income during the benefit year.   BR-0012 6566 49 (03/16/2015).


The Board of Review held a mother could claim the dependency allowance for her 19 year-old daughter who was attending college in another town. BR-0011915371 (9/8/2015). In addition, the Board of Review held a stepfather could claim his minor stepson for a dependency allowance. BR-0011 8516 99 (8/15/2015).


Finally, where the claimant had not supplied the information for the receipt of the dependency allowance, where she had done so after the hearing, the Board found that the claimant was entitled to the dependency allowance and reversed the Review Examiner’s denial.  BR-0017 5957 87 (1/20/17).


  48 For How Long Can a Claimant Receive Unemployment Benefits?


The number of weeks during which a claimant receives UI benefits during the benefit year depends on the total benefit credit for the year. That amount is calculated by first determining which amount is less - 30 times the weekly benefit amount or 36 percent of the claimant's base period earnings. If the former, the claimant receives benefits for 30 weeks, if the latter, the total benefit credit is divided by the weekly benefit amount to determine the number of weeks of UI benefit. Therefore, the number of weeks of UI benefits an individual claimant receives may be far fewer than 30, depending on the number of weeks of earnings, the total earnings, and whether earnings fluctuated between different quarters of the base period. For an explanation about how the weekly beenfit amount is calculated, see Question 4. G.L. c. 151A,.


Federal Extended UI Benefits


The federal extended UI benefits program is triggered during periods of high unemployment through Congressional enactments and also through a permanent federal-state extended benefits program. G.L. c. 151A § 30A. During a period when DUA is paying federal extended benefits, the regular UI payment period is reduced from 30 times the weekly benefit amount to 26 times the weekly benefit amount.


Monetary eligibility for federal extended benefits is established 3 ways: 1) The claimant has wages in the base period that exceed 40 times the weekly benefit amount (whereas regular UI requires 30 times the weekly benefit amount); or 2) the claimant's base period wages exceeed 1 1/2 times the claimant's high quarter earenings; or 3) the claimant had 20 weeks of full-time insured earning. Prong #3 was recently added to the regulations, 430 CMR 4.01(7)(Rev. 1/12/18) as a result of the settlement of Stone v. DUA & EOLWD, Suffolk Superios Court, C.A. No. SUCV2012-04456-F (2018). As DUA calculates monetary eligibility based on quarterly income, an individual denied federal extended UI benefits under prongs (1) and (2) will be asked to produce evidence of 20 weeks of full time work to prove eligibility under prong (3).


An additional period of UI eligibility may be available to employees who are locked out of work during a labor dispute.  See Question 41.


Training Opportunity Program (TOP) Benefits under Section 30 of the UI Law


Under G.L. c. 151A § 30, unemployed workers who are eligible for UI may be entitled to an additional 26 times their weekly benefit rate if they are participating in a DUA-approved training program. If an individual is participating in an approved training program, he is deemed to be meeting both the work-search and availability requirements during the period of training. Note also that claimants participating in a DUA-approved Section 30 training program are also exempted from federal reemployment seminar participation requirements. 26 U.S.C. § 3304(a)(8); T.E.G.L. 20-11 § 3 (March 16, 2012). (For further information about Section 30 extended benefits, see Question 53).


  49 How do Part-Time Earnings Affect UI Benefits During the Benefit Year?


  The Partial-Earnings Disregard


Claimants who are collecting UI and find some new employment have a duty to report these earnings in their weekly certification. Claimants are entitled to a disregard of a portion of their gross earnings (or net earning from self-employment), such that that portion is not deducted from their weekly UI benefit. The disregard is equal to one-third of their weekly benefit rate (excluding any dependency allowance). Any weekly earnings above that one-third disregard cause a dollar-for-dollar reduction in the weekly UI benefit. The disregarded earnings plus the individual’s weekly benefit may not exceed 133% of the average weekly benefit amount. G.L. c. 151A, § 29(b).


Leaving Newly Obtained Part-Time Work in the Benefit Year


A constructive deduction is applied when a claimant is separated, under disqualifying circumstances, from part-time employment newly obtained during the benefit year. 430 CMR 4.76(1)(a)(ii); BR-1989041 (5/16/14). (See Question 45 Constructive-Deduction Regulations and Amended Statutory Provisions). In addition to the standard arguments about why the leaving should not be disqualifying, also consider whether the work was suitable under G.L. c. 151A, § 25(c)(2) (work is not suitable where remuneration, hours, or other conditions of work offered are substantially less favorable to the individual than those prevailing for similar work in the locality), or whether the job was “trial work.” (See Question 8.) The Board of Review held a claimant separated from a part time job for disqualifying reasons was nevertheless not subject to a constructive deduction because he did not know of his impending separation from his full time job. BR - 0017 2245 57 (3/9/2016);  BR-0011 4858 86 (6/19/14) (Key) (same). See also BR-0024 9313 31 (9/27/18) (Key) (where disqualifying discharge was parttime, subsidiary, base period employment and, at the time of her separation from the employer, the claimant did not know of an impending qualifying separation from her full-time job, under DUA’s regulations, the claimant was entitled to full benefits and not subject to a constructive deduction due to her discharge from the employer); BR - 0015 6369 62, (9/30/2015) (holding a claimant who voluntarily quit a subsidiary job for a higher paying job was not subject to a constructive deduction when she was laid off from her primary job).


Requalifying on a Constructive Deduction, and Effect on Benefit Credit


In order to requalify for benefits after a constructive deduction, the requalification rule applies: i.e., the individual must have had 8 weeks of earnings and have earned an amount equivalent to, or in excess of, 8 times her weekly benefit amount. G.L. c. 151A, § 25(e) (see Question 10). Under constructive-deduction regulations promulgated in 2013, a claimant subject to a constructive deduction who obtains new part-time work, or returns to her former part-time work, will have the earnings disregard applied but will no longer be subject to the constructive deduction while employed. 430 CMR. 4.76 (3). The benefit-credit balance (the total amount of UI benefits payable on that particular claim) is reduced only by the amount of benefits actually paid. This allows the claimant to collect her entire benefit credit balance if she remains unemployed long enough and can exhaust all the benefits available on her claim. SRH § 1407(F).


  50 What Is the Worker Profiling Program and What Changes Have Been Made to the Program for Recipients of Federal Extended Benefits?


Federal law requires states to have a worker profiling program. 42 U.S.C. §§ 503(a)(10), (j). The purpose of this law is to identify and target claimants likely to exhaust their UI because they are permanently laid off and unlikely to return to the same industry or occupation.


The federal government provides grants to the states to address the individual reemployment needs of UI claimants through the Reemployment Services and Eligibility Assessment (RESEA) program. The FY 2019 spending bill increased appropriations for the program, Dep’t of Defense, Labor, Health and Human Services, and Educations Appropriations Act, 2019 and Continuing Appropriations Act, 2019, Pub. L. 115-245, Division B, Title I, amending sections 303(j) and 306 of the Social Security Act.  Additionally, the Bipartisan Budget Act of 2018, PL 115-123 provided RESEA with permanent authorization under section 306 of the SSA and included new requirements to be phased in over several years.


Massachusetts has expanded worker profiling to include all UI claimants. All UI claimants receive a notice informing them that they must attend a career services seminar to participate in RESEA at a One-Stop Career Center, or in DUA offices in areas where there is no One‑Stop Center. (A list of the addresses and telephone numbers of existing One‑Stop Career Centers is provided in Appendix A.) The seminar is intended to assist claimants with job searches, and although claimants should also be informed at these sessions about training opportunities/extended benefits such as under Section 30, they are often not told of these opportunities, or they are not provided with adequate assistance to seek approval for the training program and the extended training benefits that are available while one participates in training.  Greater coordination between DUA and the One-Stop Career Center is required under the Workforce Innovation and Opportunity Act (WIOA), 29 U.S.C. §3101 et seq. (Pub. L. No. 113-128). For a full description of the service available under WIOA, see TEGL No. 19-16 (3/01/17) available at https://wdr.doleta.gov/directives/corr_doc.cfm?docn=3851.


DUA’s regulation on worker profiling does not authorize DUA’s current practice of subjecting all UI applicants to “worker profiling.” 430 CMR 401(8).


A claimant who fails to attend a career services seminar may have her UI benefits suspended for a week (or under current DUA practice, even longer). Federal law requires that failure to report or participate in any aspect of RESEA results in a referral to adjudication.  UIPL No. 13-15 (3/27/15), available at https://wdr.doleta.gov/directives/corr_doc.cfm?DOCN=4482. A claimant should not have her benefits suspended if she had good cause for not attending. The circumstances that constitute “good cause” are set out in DUA regulations at 430 CMR 4.01(8)(b).


Note:  Advocates should be vigilant that the good cause provisions are applied to claimants as the UI Online system does not appear to accommodate claimants even where good cause clearly exists. 




DUA is increasingly denying claimants UI benefits related to RESEA requirements.  These denials occur even though the claimant had good cause, had received misinformation from the career center or had completed the RESEA requirements. Although these denials are reversed with advocate intervention, the increase in denials is troubling and indicative of systemic errors.


Consequently, the Board has repeatedly reversed denials of benefits on a finding of good cause (not considered by adjudicators or by the Hearings Department).  Examples include reversals of benefit denials where: a claimant had good cause for failing to complete RESEA review after gaining and losing a job within 10 days, as the email from a career center employee did not indicate the RESEA program would re-open when claimant began collecting UI again, BR 0025 1624 89 (9/24/2018);  a claimant did not receive her first RESEA letter, did not receive a subsequent notice of disqualification for failing to attend the RESEA Review because she was not collecting UI at the time, showed sincere efforts to complete eligibility requirements, and was further delayed in attending the RESEA Review due to career center technical issues, BR0024 2365 09 (12/21/18); the failure to provide work logs was for weeks that the claimant had not requested UI benefits, BR-0023 7404 95 (5/30/18); notwithstanding the claimant’s inability to open the RESEA letter electronically and the claimant was found to have made additional “diligent but unsuccessful” efforts, BR-0023 4912 20 (4/30/18); the career center was closed due to inclement weather followed by career counsellor’s erroneous advice that it was “too late” when the claimant returned, BR-0024 0783 47 (4/27/18); the claimant was given run-around when moved to Maryland including misinformation provided by both Massachusetts and Maryland staff, BR-0020 4435 04 (6/30/17); the claimant was unable to schedule orientation coupled with career center’s representative’s inability to access the claimant’s account in Job Quest and failure to fix the technical problem or find a manual solution, BR-0018 9757 07 (12/29/16); the claimant relied on DUA’s statement that as a union member, claimant did not need to complete RESEA requirements, BR-0019 1437 36 (12/16/16); the record stated that claimant had failed to complete RESEA requirements but where, on remand (as a result of Board’s suspicion that good cause probably existed), the problem was “human error” in not entering this information, BR-0019 3708 99 (12/9/16); the claimant who started RESEA in Massachusetts and completed it in California that had different requirements, BR0018 9754 68 (11/30/16); the claimant was advised by career counsellor that he was not required to attend a subsequent review meeting and therefore the claimant ignored a reminder notice, BR-0018 2403 84 (9/30/16); the claimant notified to enroll in RESEA after he had already started working at a new job and was not collecting UI benefits, attended a REA orientation after reopening his claim but received no further notices, BR-0014 2904 43 (4/19/16).  


In addition to failing to apply “good cause” principles, the decisions of the review examiners reversed by the Board demonstrate ignorance of the law.  For example, in one case the review examiner erroneously concluded that there “are no exceptions for profiled claimants who fail to meet the [RESEA] requirements by the deadline date.” BR-0019 5198 91 (1/23/17) (finding good cause where the claimant could not attend RESEA review due to a sick child).  In another case, the claimant was disqualified from UI benefits during a period that she had been approved to participate in training. BR-0015 7819 25 (11/5/15) (Key).  Finally, the Board has reversed a denial of benefits during the week in which a claimant completed the RESEA requirements.  BR-0017 1880 42 (5/16/16).


Further information about worker profiling is available in Department of Labor Unemployment Insurance Program Letters published in the Federal Register, 59 Fed. Reg. 11804 (March 14, 1994). 20 C.F.R., Part 662. Further information about the new requirements applied to RESEA is available in UIPL No. 07-19 (1/11/19).  For advocacy handles, see the General Accounting Office Report, GAO-18-633 (Sept. 2018), Reemployment Servicers, DOL Could Better Support States in Targeting Unemployment Insurance Claimants for Services.


  51 What Are the Requirements for Non-Citizens?


  The Federal Unemployment Tax Act (FUTA) requires that states’ laws provide that compensation shall not be payable on the basis of services performed by a non-citizen unless such non-citizen is an individual who (1) was lawfully admitted for permanent residence at the time such services were performed, or (2) was lawfully present for purposes of performing such services, or (3) was permanently residing in the United States under color of law (PRUCOL) at the time such services were performed (including a non-citizen who was lawfully present in the United States as a result of the application of the provisions of § 212(d)(5) of the Immigration and Nationality Act). 26 U.S.C. § 3304(a)(14)(A)). These requirements are incorporated in Massachusetts UI law at G.L. c. 151A, § 25(h). The receipt of UI benefits does not pose a problem or potential public-charge issue for an immigrant who later applies for permanent status or citizenship.


In addition to proving their satisfactory immigration status (by meeting one of the 3 tests listed above) for purposes of determining financial eligibility during the base period, non-citizens must also prove that they are available for work during their benefit year while collecting UI benefits under G.L. c. 151A, § 24(b). DUA determines non-citizens’ availability for work using the Employment Eligibility Verification, or the Form I-9, process required of employers. (https://www.uscis.gov/sites/default/files/files/form/i-9.pdf.) The request for more documents than are required by law or the refusal to honor facially genuine documents is an unfair immigration-related employment practice. Immigration Act of 1990, 8 U.S.C. § 1324b(a)(6). Accordingly, where a review examiner denied UI benefits to a claimant who had provided DUA with an expired permanent resident card, a social security card and a current Massachusetts driver's license, the Board reversed the denial because the claimant's social security card and driver's license were suffienct. BR - 0019 4545 15 (12/2/16) (Key)


The Department of Homeland Security’s U.S. Citizenship and Immigration Services (USCIS) finalized a rule, effective May 16, 2011, altering the list of acceptable identity documents for the I-9 employment eligibility verification process.


The rule amends 8 CFR 274a.12. The 2011 rule, which finalized without change a 2008 interim final rule, requires only unexpired documents to be presented during the verification process, with certain exceptions. The rule also eliminates from the list of acceptable documents several that USCIS no longer issues, such as forms I-688, I-688A, and I-688B, which are temporary resident cards and older versions of the employment authorization card.


The rule includes arrival/departure record Form I-94, Employment Authorization Card Form I-766, other work authorization documents and adds to the list of acceptable documents: a revised U.S. passport card; the temporary Form I-551, or permanent resident card that includes a machine-readable immigrant visa; and documentation for certain citizens for the Federated States of Micronesia and the Republic of the Marshall Islands.


The rule preserves the “receipt rule,” which allows employees to present alternative documents under certain circumstances. 8 CFR 274a.2(b)(1)(vi). In addition, minors under the age of 18 and certain disabled individuals may use alternative procedures if they cannot provide a document establishing identity. 8 C.F.R. 274a.2 (b)(1)(v)(B).


As of January 17, 2017, USCIS automatically extends certain expiring employment authorization documents for up to 180 days. This also applied to individuals with TPS. For a list of the categories of immigration status eligible for automatic extensions, go to https://www.uscis.gov/working-united-states/automatic-employment-authorization-document-ead-extension. The notice USCIS provides to the individual includes that individual's immigration category. Note: This change may cause problems for immigrant workers in 2 ways: 1) It relieves USCIS from the responsibility of timely adjudicating work authorization applications within 90 days; 2) Employers may not be aware of this change. For a fuller explanation see USCIS Fact Sheet, Automatic Extensions of EADs Provided by the "Retention of EB-1, EB-2, and EB-3 Immigtant Workers and Program Improvements ..., 1/30/17, available at https://www.uscis.gov/sites/default/files/USCIS/Verification/I-9%20Central/FactSheets/Fact-Sheet-AutoExtendEAD.pdf


A claimant who is fired for submitting a document or documents that establish identity and work authorization as required under the Form I-9, because the employer prefers to see another document, may have an actionable claim for “document abuse.” See U.S. Department of Justice, Office of Special Counsel for Immigration Related Unfair Employment Practices (OSC), Unfair documentary practices related to verifying the employment eligibility of employees. Available at www.justice.gov/crt/about/osc/.  Similarly, DUA may not impose requirements that would constitute “document abuse.”


Note 1: A person who is a U.S. citizen may not be disqualified from receiving UI even after they failed to produce documentation proving their citizenship status upon an initial request or at a DUA hearing. Once the citizen is able to produce appropriate documentation that demonstrates their citizenship status, they are to be deemed able to work within the meaning of G.L. c. 151A, § 24(b) and eligible for retroactive UI if otherwise eligible.  BR - 0008 9668 79 (10/14/14).




Note 2: The same is true for non-citizens authorized to work in the United States, but who do not produce appropriate documentation that demonstrates such authorization either when their employer asks for such or when they are asked for such at a DUA hearing. Once the non-citizen produces appropriate documentation that demonstrates work authorization, the individual is considered available to work within the meaning of G.L. c. 151A, § 24(b). BR - 0011 5392 01 (7/24/14). (Here, the documentation was provided to the Board and sent back to the Review Examiner to consider at a remand hearing).




Verification of Status


Claimants who are non-citizens must have their immigration status verified through Systematic Alien Verification for Entitlements (SAVE). 42 U.S.C. § 1320b-7. DUA has access to an automated information system that includes the non-citizen’s first and last names, “A-number” (alien admission or file number), date and country of birth, date of entry into the United States, Social Security number (when available), and immigration status. Verification through this system is called “primary verification.”


If the non-citizen does not have an A-number, or if primary verification does not establish satisfactory status, “secondary verification” is instituted by sending photocopies of the claimant’s documentation to the local immigration office. DUA should not deny UI benefits before DUA has received a response from USCIS on its request for secondary verification. Under both federal and Massachusetts law, a determination that UI cannot be paid to a claimant due to immigration status shall not be made except upon a preponderance of the evidence. 26 U.S.C. § 3304(a)(14)(C); G.L. c. 151A, § 25(h).


Claimants who are undergoing primary or secondary verification are to be paid benefits in the interim. If documentation is not verified following primary or secondary verification, the claimant must be allowed 4 weeks from the date of filing to present other evidence of satisfactory immigration status; i.e., the claimant will receive one check for 2 weeks of benefits during this period. 42 U.S.C. § 1320b-7(d)(4); SRH § 1513(I).


If DUA denies a non-citizen UI benefits because she could not provide documents that could be verified using SAVE, advocates may argue that claimant should be provided a reasonable opportunity to submit other evidence of satisfactory immigration status. 42 U.S.C. § 1320b-7(d)(2)(B) (allowing states to accept documents without an A-number as evidence of satisfactory immigration status). This interpretation of the federal statute is supported by the purpose of the Massachusetts UI law, which is “to lighten the burden which now falls on the unemployed worker and his family.” G.L. c. 151A, § 74. Moreover, it is the responsibility of DUA, not CIS, to determine satisfactory immigration status for purposes of UI eligibility. 42 U.S.C. §§ 1320b-7(d)(1)(B)(iii), (d)(2)(B), (d)(5).


Permanently Residing under Color of Law


If an individual has the necessary documents to demonstrate “availability for work” during the benefit year but did not have work authorization while employed, he may still be eligible for UI benefits if he met the third test of the unemployment law (“PRUCOL”) during the base period. 26 U.S.C. § 3304(a)(14)(A); G.L. c. 151A, § 25(h); SRH § 1512 (E). The term “permanently residing under color of law” (PRUCOL) does not exist in immigration law but has been created under common law and included in numerous benefit statutes, including the unemployment insurance law. The majority of court decisions construing PRUCOL—and the legislative histories of statutes that include PRUCOL—have interpreted the phrase expansively.


A claimant demonstrates she is “permanently” residing in the United States simply by showing continuing presence, even if her status is subject to renewal or revocation by USCIS. While Massachusetts case law has not specifically addressed the question of PRUCOL as it relates to UI benefits, the Supreme Judicial Court has adopted the well-established definition of PRUCOL, holding that an individual is “residing under color of law” and eligible for a variety of benefits if the INS (now CIS) knows about, and thereby acquiesces in, the individual’s continued presence in the country. Cruz v. Commissioner of Public Welfare, 395 Mass. 107, 115, 478 N.E.2d 1262, 1266 (1985) (finding claimant PRUCOL and, therefore, eligible for Medicaid, because “INS . . . acquiesced in the [claimant’s] continued presence in this country” by failing to take action to deport claimant).


The Board of Review has addressed this issue on several occasions. BR-115462 (1/14/2011) (Key) (although the claimant, a Liberian national, did not have a formal Employment Authorization Document during the base period, the automatic government extensions of her work authorization documents and her formal applications to the USCIS constituted sufficient evidence that claimant was PRUCOL and thus eligible for benefits); BR-110292 (12/6/2010) (Key) (claimant, a citizen of Cape Verde, who entered the country legally, held conditional residency status, was granted employment authorization and extensions of such authorization, was in regular contact with USCIS, and was ultimately granted lawful permanent resident status retroactively, satisfied the PRUCOL eligibility requirement of § 25(h) and was able and available for work during the benefit year under § 24(b)).; BR-110292 (6/12/10) (claimant who did not have a work authorization document during his base period or his benefit year was nonetheless deemed to be work authorized where he was PRUCOL during his base period and obtained a Removal of Conditions of Residence during his benefit year)(emphasis added).


Work Authorization


A non-citizen’s work authorization may be relevant in a UI case for three distinct reasons: (1) the non-citizen must establish availability for work during the benefit year; (2) the non-citizen may be financially eligible during the base period because she meets the second test of the unemployment law, “lawfully present for purposes of performing such services” (however, as described in the description of PRUCOL above, this test is a sufficient but not necessary condition of eligibility with respect to work during the base period); or (3) the non-citizen’s separation from work may be related to her work authorization.


This is a complicated area of the law, and advocates should consult an immigration expert to ensure that a claimant is not wrongly denied UI benefits. CIS’s practices often cause individuals to have expired documents that do not correspond to their actual work authorization—this is especially the case with Temporary Protected Status (TPS) and Deferred Enforcement of Departure (DED) designations and extensions. There is often a last-minute extension of TPS or DED and an automatic extension of expired Employment Authorization Documents for six months or some other time period. DUA has been known to ignore these automatic extensions at both the adjudication and the hearing levels and, as a result, to erroneously deny UI benefits. Before assuming that a client does not have the requisite work authorization, particularly if he has TPS or DED status, be sure to check the USCIS at https://www.uscis.gov/.


Where an employee’s work authorization is automatically renewed but an employer terminates him because he has not received an updated authorization card, the Board has held that a claimant is involuntarily terminated through no fault of his own. BR - 0015 5236 84 (2015); similarly, where a claimant was discharged from failing to renew his work authorization and the claimant had applied for renewal four months prior to its expiration and the way in which USCIS handled his petitions (including an immigrant visa petition and an application to adjust status) was beyond the claimant's control, the Board determined tat his leaving was for involuntary and due to urgent, compelling, and necessitous reasons. BR - 0021 8150 72 (12/22/17) (Key)


Where claimants’ UI benefits have  been stopped or delayed due to their immigration status, even though the claimants have current work authorization, please contact Brain Flynn at Greater Boston Legal Services bflynn@gbls.org for assistance.


DUA has recently updated its screens on UI Online to provide easier access to noncitizens.


  52 What Is DUA’s Obligation to Claimants Who Don’t Speak English?


 DUA and the Career Centers have a legal obligation to provide equal services to claimants who have limited English proficiency (LEP). 68 Fed. Reg. 32290 (May 29, 2003) codified at 28 C.F.R. 42.101–42.412 (Department of Labor regulations implementing the Title VI prohibition against National Origin Discrimination Affecting Limited English Proficient Persons). To achieve this goal, DUA should communicate with LEP claimants in their primary language whenever possible (and always when required by law). However, the reality is that outside of the DUA hearing process, discussed below, the agencies have not sufficiently addressed services to LEP clients. We strongly encourage advocates to monitor the treatment of LEP clients throughout the entire UI process. 


Moreover, the Executive Office of Labor and Workforce Development Language Access Plan—revised in December 2012 and promulgated under Governor Patrick’s Executive Order 526, “Improving Access to Services for Persons with Limited English Proficiency”—governs all EOLWD departments, including the Department of Career Services and requires a plan that ensures “meaningful access” to all programs, services and activities. This plan can be found online at www.mass.gov/governor/docs/oao/eolwd-lap-6-2013-final.pdf (last visited in 2012). 


DUA modified its regulations concerning interpreters, 430 CMR 4.16–4.20, deleting the regulation that required individuals to bring their own interpreters to the Career Centers, § 4.19. Sections 4.16–4.20 are now silent on the use of interpreters at interviews and Career Centers, but make clear that DUA continues to bear the burdens of (1) providing an interpreter at hearings, and (2) explaining a claimant’s right to a stay of the hearing if the claimant needs an interpreter but does not have one.


Although DUA regulations do not address the use of interpreters at Career Centers or at any stage of the UI process other than hearings, federal law may still require that claimants have access to interpreters. 29 C.F.R. 31.1, et seq.; 68 Fed. Reg. 32290 (May 29, 2003) (Department of Labor policy guidance regarding federal financial assistance recipients’ obligations to persons with limited English proficiency.)


Identification of a Claimant’s Primary Language


Under both federal and state guidelines, “limited English proficiency” (LEP) refers to an individual’s limitations in reading, writing, or oral communication in English. The question to be asked is, “What is the person’s primary language?”—not whether the person has some English skills. The Secretary of Administration and Finance (ANF) addresses this issue when discussing ANF Administrative Bulletin #16: A limited-English-proficient person is someone who is not able to speak, read, write, or understand the English language at a level that allows effective interaction with agency staff. Office of Access and Opportunity, Admin. Bull. No. 16, Language Access Policy and Implementation Guidelines (2015.) available at https://www.masslegalservices.org/system/files/library/UPDATED%20ANF%20B16%20Guidelines%20-%2010oct2012.pdf  Most often, an LEP claimant first contacts DUA when filing a claim for UI benefits. The claims-taker must enter into the UI system whatever language the claimant names as primary, even where the claimant may be able to communicate effectively in English. Advocates with LEP clients should inform DUA of their client’s primary language.  DUA has created an email address --  LanguageChange@detma.org – for advocates to inform DUA of their claimant’s primary language.  Advocates should include a release when emailing.


Oral Communications with the Claimants


All oral communication should be in a claimant’s primary language unless the claimant has specifically directed otherwise. When the claimant has identified a primary language other than English, DUA staff may not decide on their own that the claimant’s English-speaking ability justifies communicating in English.


A DUA employee who speaks the claimant’s primary language should be used whenever possible to communicate with the claimant. When such a staff member is not available, DUA staff should use the telephonic interpretation service at 1-888-898-7621.


DUA should not allow a claimant’s child to interpret for the claimant. Children generally are not trained interpreters. Also, the issue about which the claimant is in contact with the agency may involve sensitive and explicit subject matter, such as domestic violence, separation from work due to sexual harassment, etc. It is particularly inappropriate to engage in these types of conversations with minors. Moreover, Administrative Bulletin #16, “Languages Access Policy and Implementation Guidelines, 2015,” specifically prohibits the use of minor children as interpreters. Office of Access and Opportunity, Admin. Bull. No. 16, Language Access Policy and Implementation Guidelines (2015.) https://www.masslegalservices.org/system/files/library/UPDATED%20ANF%20B16%20Guidelines%20-%2010oct2012.pdf . The relevant section of the Bulletin states, “Agencies should refrain from using family members or friends to provide interpreter services; and, in no event shall an agency allow a minor to provide interpreter services.” Id. at 6.


Translated Materials and Good-Cause Protections


The UI statute specifically requires that DUA “issue all notices and materials in English, Spanish, Chinese, Haitian Creole, Italian, Portuguese, Vietnamese, Laotian, Khmer, Russian and any other language that is the primary language of at least 10,000 or one half of 1% of all residents of the commonwealth. Whenever DUA fails to issue a bilingual notice in the claimant’s primary language and the claimant credibly represents to DUA that DUA’s failure resulted in the claimant’s failure to meet a deadline or requirement, the division’s omission shall constitute good cause for the claimant’s failure.” G.L. c. 151A, § 62A (d)(iii); 430 CMR 4.13(4); see also Note 2, below. 


Luciano v. Malmborg, Director of the Div. of Unemployment Assistance, Suffolk Superior Court, CA No. 07-4285C, 2008, a lawsuit challenging DUA’s failure to provide LEP claimants with notices in their primary language, was settled by agreement in December 2014, available at https://www.masslegalservices.org/system/files/library/Luciano2014.pdf. Under the agreement, DUA created a separate Multilingual Services Unit that trains staff in LEP issues; translates all DUA notices into the nine languages mandated under the statute (some of these notices are already being translated); and periodically reviews the percentage of people who speak or read a language, and translates all notices into any language spoken by at least 10,000 residents in the state; further, DUA’s performance on LEP issues are monitored by plaintiffs’ counsel, Brian Flynn, Greater Boston Legal Services, bflynn@gbls.org.


Under UI Online, claimants are required to submit numerous questionnaires.  These questionnaires are all in English but as part of the Luciano settlement DUA issued a translated cover sheet in all covered languages. The translated cover sheet informs claimants that they can receive assistance completing the questionnaires in two ways.  Each cover sheet has a separate phone number for the specific language the claimant speaks and she can call DUA and have the questionnaire completed over the phone. When an LEP claimant calls, DUA is required to complete all outstanding questionnaires. The claimant can also send in the cover letter asking for DUA to call them to complete the questionnaire. 


Note 1:  The telephone system has separate designated language lines. The toll-free telephone numbers for 11 languages are as follows:






		Cantonese
		855-697-3052



		Spanish
		855-697-3053



		Portuguese
		855-697-3054



		Vietnamese
		855-697-3044



		Khmer
		855-697-3045



		Haitian Creole
		855-697-3046



		French
		855-697-3047



		Italian
		855-697-3048



		Korean
		855-697-3049



		Laotian
		855-697-3050



		Russian
		855-697-3051






As these numbers may change, the most reliable number is the number provided by DUA on the questionnaire after a claimant has identified his/her primary language.


It is very important for advocates to monitor the effectiveness of this system. LEP claimants should not have unduly long wait times and all outstanding UI questionnaires should be completed at the time of the call.  If you have LEP clients who experience problems with this system, please contact Brian Flynn at Greater Boston Legal Services at bflynn@gbls.org. 


A DUA regulation at 430 CMR 4.13(4), (2/19/10), extends the appeal period in certain instances involving LEP claimants. The regulation provides that a claimant whose preferred language is among those listed in G.L. c. 151A, § 62A(d)(iii), who did not receive a determination in that language, and whose reason for not filing a timely appeal was that the determination was not written in the claimant’s preferred language has an indefinite time to appeal.


Note 2: The language rights provisions at G.L. c. 151A, § 62A(d)(iii) include not only the ten listed languages (English, Spanish, Chinese, Haitian Creole, Italian, Portuguese, Vietnamese, Laotian, Khmer, Russian) but also “any other language that is the primary language of at least 10,000 or ½ of 1% of all residents in the commonwealth.” DUA has recently added Korean to this list.  Additionally, DUA provides assistance to LEP callers in any language by utilizing a multilingual AT&T language line.  However, as that is accessed through 617-626-6800 which may have an English introduction that could discourage a LEP caller, assistance is often required to access multilingual assistance.




As part of the compliance with the Luciano settlement agreement, the DUA issued a good-cause policy for LEP claimants. The good-cause policy (available here at https://www.masslegalservices.org/content/uipp-201306-good-cause-policy-...) made improvements over prior practice, as follows:


	It clarifies that good cause is applicable to all LEP claimants, regardless of whether the claimant’s primary language is listed or provided for under the unemployment statute;

		It clarifies that good cause is not limited only to late-filed appeals, but to other issues as well;

		It clarifies that LEP status is established by self-identifying as such and is not subject to second-guessing by DUA staff;

		It clarifies that under 430 C.M.R. § 4.13(4) in the Luciano settlement, if an LEP claimant does not receive a notice in her primary language and she files a late appeal within 60 days, the appeal is accepted unconditionally. However, appeals filed after 60 days should be accepted unless DUA has information that the claimant knew about the deadline but filed late for a reason unrelated to LEP status; and

		If good cause is denied, DUA must put the reason in writing; if it fails to do so, the denial will be overturned. DUA must state the reason for denial in the notice of denial provided to the claimant. Although not part of the official policy, DUA has agreed to review any good-cause denials brought to their attention that advocates believe do not conform to the policy.



“Good cause” includes, but is not limited to, the following situations:


	Allegations of fraud based upon unreported earnings; and
		All UI recipients, including LEP claimants, are required to report their earnings. Although ignorance of this obligation does not excuse noncompliance, before an “at-fault” finding for not reporting earnings may be made, an inquiry is needed to determine whether the claimant’s inability to understand or communicate in English led to the failure to report earnings. If it did, then an at-fault finding should not be made. In accordance with G.L. c. 151A, §25(j), a compensable week penalty can never be imposed upon a claimant who did not have actual notice of the reporting requirement that complied with G.L. c. 151A, §62A(d)(iii). See DUA's UIPP Memo, SRH - §1462 Revision, 2/25/13.

	


		Predating a UI claim.
		Good cause for predating a UI claim shall be found when a claimant credibly states that the late filing resulted from the claimant’s limited English proficiency. However, a new revision to SRH § 1622(A) (Rev. 5/17) requires the adjudicator to investigate whether the claimant took reasonable actions to find out how to file a claim.

	




Despite requirements that interpreters be provided at all stages of the UI process, currently, DUA provides interpreters for claimants at no charge only at hearings, including hearings before the Board of Review. For hearings outside of the Boston area, DUA sometimes uses telephonic interpreters.


The DUA Hearing


DUA’s Hearings Department automatically arranges for an interpreter when the local office has indicated that the individual has a language barrier or when the individual or her advocate requests an interpreter; however, double‑check with the Hearings Department at 617-626‑5200. An interpreter‑assisted hearing is automatically scheduled for 1.5 hours. A review examiner is required to ask, during the hearing, whether the claimant is able to understand the interpreter. The review examiner’s obligations are set out in DUA regulations at 430 CMR 4.20 (3),(5),(6). Advocates should direct any problems with the qualifications of the interpreter to: Marisa de la Paz, Director of Multilingual Services, DUA’s Office of Multilingual Services, at 617-626-5471.


If the review examiner observes during a hearing without an interpreter that an individual cannot effectively communicate in English, the claimant has a right to a stay of the hearing for the purpose of securing an interpreter. 430 CMR 4.20(3).   


LEP Rights Outside of the Hearing


In addition to the hearing process, claimants must be informed of their right to have interpreter assistance:


	at the claims level, and

		at the One-Stop Career Centers (430 CMR 4.16–4.20).



DUA and the Department of Career Services (DCS) have agreed that services must be improved to LEP claimants. DUA has agreed to the following changes:



	To provide interpreters at the initial claim determination;

	To provide seminar information in the nine statutory languages under G.L. c. 151A, § 62A.




UI Online Services and LEP Claimants


Currently, UI Online is an English-only system, which makes accessing UI benefits more difficult both for LEP claimants and for claimants who are not computer-literate or have limited access to computers. DUA is statutorily mandated to provide some level of in-person access in various locations across the state. G.L. c. 151A, §§ 62A (a)–(c). Currently, only Boston has a walk-in UI dedicated office. Around the state, UI advice is provided through  One-Stop Career Centers. (See Appendix A).


For LEP claimants who walk in to apply for UI Online, DUA must provide either in-person interpretation or direct them to telephone interpreters. For ongoing weekly certification of eligibility, English-speaking claimants may use UI Online or certify by telephone. Additionally, TeleCert is available in Spanish and Portuguese. Claimants who speak languages other than these three must wait until the system connects them with an adjudicator, who then uses the multilingual AT&T language line. For more information on TeleCert, including the questions most frequently asked, and for translations of these questions in nine languages, see: https://www.mass.gov/how-to/request-weekly-unemployment-benefits (and see language selection prompt on top of page). 


Note: We urge advocates to make certain that DUA has implemented these above changes for their LEP clients and to review the Department of Labor regulations for additional advocacy handles. To ensure that claimants are protected under the changes brought about through the Luciano case, your client should be designated as LEP. Contact DUA at languagechange@detma.org or the Multilingual Services Unit at 1-888-822-3422. For further information about the rights of LEP claimants under the Luciano case, contact plaintiff's attorney Brian Flynn, Greater Boston Legal Services, at bflynn@gbls.org.




  53 Is the Claimant Eligible for Training ("TOP" or "Section 30") Extended Benefits?


https://www.masslegalservices.org/content/bor-0017-4269-54Unemployed workers who are eligible for UI are also eligible for up to 26 weeks of additional extended UI benefits under DUA’s Training Opportunities Program (TOP), under Section 30 of the UI Law, if they can show that they are in need of training to find new employment. G.L. c. 151A, § 30(c); 430 CMR 9.01 et seq. The link on the website of the Department of Career Services (DCS) to access a list of approved Section 30 training programs is: http://jobquest.detma.org/JobQuest/TrainingResults.aspx. Click on “Search” on the bottom right of the page, the first page of approved programs will appear.


Many unemployed workers fail to take advantage of this valuable training opportunity, since they frequently are not aware of the program or are discouraged by procedural hurdles involved in getting approval for their program. All too often, claimants must go through adjudication, a hearing and then to the Board of Review before they obtain approval of participation in and an award of extended benefits for a training program. See, e.g., BR-0026 3026 22 (10/30/2018) (claimant’s approved training program did not appear in MOSES due to a clerical error on the part of the training program, so it took approximately 17 weeks of review and appeal before benefits were retroactively awarded); BR-0024 6739 83 (9/28/2018) (claimant who enrolled in a Section 30 training program was not required to accept an offer of reinstatement for suitable work with her previous employer).


Eligible applicants, once approved for Section 30, continue to receive unemployment payments under §24(b) for up to the maximum allowed 30 weeks. After the claimant has used up or “exhausted” all rights to regular UI benefits, the claimant can then receive up to 26 weeks of extended UI or “Section 30” benefits if the claimant is still in school. This may lead to an applicant receiving a total of up to 56 weeks of benefits.


While in training, claimants are “deemed” to be able and available and actively seeking work and therefore, excused from doing work search.  G.L. c. 151A, §24.  Moreover, the Board of Review has held that work search requirements are waived retroactively where the claimant’s section 30 application was initially denied but then approved as a result of the appeal process.  BR-0014 7197 91 (12/17/15) (Key). Additionally, a claimant does not have to comply with the Reemployment Assistance (REA) seminar requirements while she is in a section 30 approved training program.  BR-0015 7819 25 (11/5/15) (Key). (See Question 50, What is the Worker Profiling Program)


As a result of 2009 changes in federal and state law and state regulations, and 2016 changes in state law (regulations are still pending to fully implement the changes) extended UI benefits under this program have increased and many barriers to participation have been removed. T. II of Div. B, Emergency Unemployment Compensation Program Extension and ... American Recovery and Reinvestment Act (ARRA) made by the Assistance for Unemployed Workers and Struggling Families, Act, 05/04/2009 (providing incentive payments to states that choose two out of four options, one of which is the provision of up to 26 weeks of extended benefits for participation in training); An Act Mobilizing Economic Recovery in the Commonwealth, St. 2009, c. 30, §§ 1–3 (adopting the training option); 430 CMR 9.00 et seq.(10/02/09) (implementing changes in federal and state law). An Act Relative to Job Creation and Workforce Development, St. 2016, c. 219,  §§ 107 – 110 (extending application period from 15 to 20 weeks, allowing claimants whose benefit year expired due to an erroneous denial of regular UI to commence training after the benefit year expiration, providing that DUA promulgate new regulations setting out “good cause” reasons for the waiver of the 20 week application deadline, and requiring LEP claimants to receive information about the program including the grounds for tolling the 20 week application date in their own language).


DUA’s current regulations at 430 CMR 9.00 et seq. (10/2/09) do not incorporate the 2009 and many of the 2016 statutory changes.  As this Guide goes to print, DUA will be issuing proposed regulations for public notice and comment so advocates should check for an update.  If the proposed draft regulations are enacted (as currently written) without incorporating the statutory changes, advocates should argue the language of the statute where greater rights to claimants are provided.


Workers approved for Section 30 benefits who are participating in a DUA-approved training program are not subject to the work-search or “able and available” requirements. 430 CMR 9.07(2). Regulations that took effect on October 2, 2009, added additional grounds for tolling a requirement that permits extended benefits for training only if the claimant has applied by the fifteenth week of a new or continued claim. Effective August 10, 2016, a claimant can apply for training program up to the 20th week of a new or approved claim. St. 2016, c. 219, § 107. This means that the 20 week clock starts clicking when there is a compensable claim, i.e., when DUA starts paying benefits, not when the claimant first applied.  430 CMR 9.01; BR-022 2673 94 (1/31/18) (Key).


Claimants need to have first exhausted other rights to state or federal unemployment benefits before receiving extended UI benefits to participate in training. G.L. c. 151A, § 30(c).


Note: Extended benefits that an individual receives under Section 30 are not charged to a contributory employer’s account but are drawn from the Solvency Account (unless the employer is self-insured). G.L. c. 151A, § 30(c).




Claimants are eligible for Section 30 extended UI benefits if they are permanently separated from work, unlikely to obtain suitable work based on their most recently used skills, and in need of training to become reemployed. 430 CMR 9.04 (1). The statute, G.L. c. 151A, § 30(c), provides eligibility for individuals unable to obtain “appropriate” rather than “suitable” work, arguably a broader standard than DUA’s regulation that can support the need for training where an individual cannot obtain a family-sustaining wage.  See, e.g., DUA’s regulations under the analogous Workforce Training Fund, G.L. c. 151A, §14L at 430 CMR 14.03 defining “wage sufficient to support a family” as a wage that exceeds 50% of the most recent average weekly wage as determined under G.L. c. 151A, § 29(a).


Although a claimant cannot quit a job to participate in training, there is a statutory exception to this rule if the claimant is employed during her benefit year in a part-time job and her employer is not a base-period employer (i.e., wages from this employer are not being used for the claimant’s benefits). G.L. c. 151A, § 25 (e), par. 10. Consequently, the Board has held that a claimant, who was retroactively awarded training benefits on appeal, may quit subsidiary part-time employment obtained during the benefit year, because the part-time job interfered with his training, without incurring disqualification or a constructive deduction.  BR-0016 1648 59 (12/28/15) (Key). Similarly, where an eligible claimant applies and is admitted into an approved Section 30 training program, but has not yet received the nondiscretionary DUA approval for Section 30 benefits prior to leaving her part-time employment, she is not disqualified from regular and extended UI benefits. BR-1892833 (7/12/14).


Where DUA has approved of a claimant’s submission of an application for retraining under § 30 prior to recall following a seasonal layoff, the Board has held that the claimant is excused from returning to work after recall and is permitted to collect regular and extended UI training benefits while attending school. The Board noted that because the claimant’s timely submission of and approval for training benefits occurred before the employer recalled her to work, she was qualified for regular and extended benefits pursuant to § 30. BR-115501-OP (8/31/11). See also BR - 0015 4767 58 (9/30/2015) (claimant separated from full time seasonal position without definite recall date was eligible for Section 30 benefits even though he had returned to seasonal position for several years.) And where a claimant’s work for an employer was part of her Section 30 full-time training program, her separation is controlled by G.L. c. 151A, §6(k), which exempts full-time students from the definition of “employment.” Because the claimant’s internship was an integral part of her § 30 training program, it is not included in the definition of “employment” and therefore could not be disqualifying within the meaning of G.L. c. 151A, §§ 6(k) and 30(c) and 430 CMR 9.07(1). BR-116867 (10/31/11).


The Board has held that a claimant is entitled to Section 30 benefits when the claimant continues to work during the training program in some situations. BR - 0016 9388 06 (5/19/16) (holding a claimant working in a per diem job during participation in his training program does not disqualify him from extended training benefits where he was never offered any hours during the training program.); BR - 0012 9717 02 (9/8/15) (holding a claimant who continued part time employment during training program was not disqualified from receiving further Section 30 benefits under a new claim.) See Question 8, Availability/Full-Time School Attendance.


Typically, a claimant must take the first training program available to them and “appropriate to their circumstances.” BR-0014 2251 21 (6/25/15) (claimant who did not take the first course available to her because she had a pre-planned trip to China to visit family was eligible for benefits as she took the first course available to her after her trip).


Under DUA's current regulations, a claimant will be deemed to be unable to obtain "suitable" work (rather than statutory "appropriate" work, see above)if any of the following conditions apply, 430 CMR 9.04(1)(b):


	the claimant is participating in a course or training program authorized by the Workforce Investment Act (WIA), 29 U.S.C. §2801, or its successor law, Workplace Innovation and Opportunity Act (WIOA), 29 U.S.C. §3101;

		the claimant requires training to become reemployed in a current occupation because her present skills in that occupation are insufficient or technologically out of date;

		the claimant requires training to realize suitable employment in a new occupation because his existing skills are obsolete due to technological change or because no demand currently exists for these skills in his labor market area (defined as an economically integrated geographic unit within reasonable traveling distance for job seeking and commuting); or

		the claimant has separated from a declining occupation or as a result of a permanent reduction of operations and she is training for a high-demand occupation. Note: The federal Department of Labor has interpreted the term “separated from a declining operation” to include those individuals who may have left work for a disqualifying reason and are ordinarily not eligible for UI. (“Federal law does not condition eligibility on the cause of separation where the separation is from a declining occupation.”) Dept. of Labor, Employment and Training Admin.’s Unemployment Insurance Program Letter (UIPL), No. 14-09, Change 1, CH 1-5, p. 2 (3/19/2009), available at: https://wdr.doleta.gov/directives/corr_doc.cfm?DOCN=2732.



The training program must meet certain criteria as well. 430 CMR 9.05. The program must:


	be a vocational or basic-skills training program—e.g., English for Speakers of Other Languages (ESOL) combined with vocational training. Note: A claimant may not be denied extended benefits solely due to participation in a stand-alone ESOL class, and the Director may waive the 20-hour requirement if no program of 20 hours or more is available within a reasonable distance from the claimant’s home, 430 CMR 9.05(2)(b)(3); BR - 0016 3650 39 (5/11/16) (claimant was eligible for training benefits while participating in an out of state training program that met DUA’s requirements for training programs.)

		have certified to DUA that it has an average placement rate of 70% (however, if the UI rate is greater than 7%, this placement rate drops to 60% and is even lower when the UI rate is greater than 8%, 430 CMR 9.05(2)(a)); The Board of Review has waived this requirement for some claimants. BR - 0016 0160 41, (9/24/15) (claimant was eligible for Section 30 benefits even though his training program had a job placement rate below 70% because of his veteran status and high GPA which made it likely he would be reemployed.) BR-0012 3255 24 (9/10/14) (Key) (holding that claimant is eligible for extended benefits where the claimant can complete an associate’s or bachelor’s degree on a full-time basis within 2 years of filing a claim for UI and that the college is not required to  meet the job placement rate requirement of the regulations).

		be a full time course—meaning, in most instances, at least 20 hours of supervised classroom or 12 credits, 430 CMR 9.05 (2) (b)(1.), (2.). For university degree programs, this is usually measured as taking 12 credits per semester, but that is not determinative. If the program uses an alternative measurement of full-time status, and the claimant meets that measurement, she shall not be denied benefits under Section 30. BR - 0018 1732 53, (11/30/16) (claimant's 9 credit summer program considered full-time where summer classes are accelerated requiring more work); BR - 0017 4895 95 (2/26/16) (claimant’s training program could be considered full time  where in addition to her 10 academic credits she also had 17 hours per week of clinical training; BR - 0014 4043 74 (9/30/15) (claimant was enrolled in full time program when he took 17 credits during the summer semester, even though  the summer semester was divided into three sessions that were less than 12 credits per session.); BR-0014 0406 76 (3/4/15) (Key) (program satisfied the full-time training requirement where the claimant was required to engage in 120 hours of field work in addition to her credit hour coursework; BR-106513 (5/5/08) (Key) (claimant qualified for extended benefits where the externship component of claimant’s college program brought the average credit hours up to 13.3 hours). A program in a university that will earn a claimant a certificate rather than a degree must meet DUA job placement standards and consist of 20+ class hours per week to be considered full-time and to render a claimant eligible for Section 30 benefits, not the 12-credit requirement for university degree programs. BR - 0014 1645 92 (3/10/15). Other instance where the Board, unlike the DUA Section 30 ("TOPS") Department takes a more reasonable position on section 30 includes reversing reversing a denial of all extended benefits because the claimant needed to attended part time during the final term, BR - 0018 3639 73 (11/30/16); a claimant's revised schedule after remand from District Court brought claimant into compliance with requirements, plus Board permitted a condensed summer program for 9 credits to meet the requirement as the shortened semester required the claimant to devote more hours to her studies, BR - 0018 1732 53 (11/30/16); BR - 0016 2849 49 (9/9/16)(also allowing revision of schedule after remand); Board refused to penalize claimant for a temporary reduction in course load while awaiting the resolution of the appeal of the denial of extended UI benefits as long as the course of study could still be completed within 2 years. BR - 0017 7504 53 (5/24/16). Note: Although DUA regulations require the training program to be a full-time course, the Board has held that a reasonable accommodation to claimant's disability permitted her to enroll in fewer than 12 community college credits per semester for her training program. BR - 115841 (12/17/10)(Key); and BR - 0014 7628 50 (8/21/15) (claimant was entitled to Section 30 benefits even though she did not attend full time training program because se had a traumatic brain injury which prevented her from working full time.) The proposed draft DUA regulations recognize the claimants with disabilities have a right to a reasonable accommodation.

		be an apprenticeship program approved by the Massachusetts Division of Apprentice Standards (DAS), UIPP Memos, UI Eligibility for Enrollees in Apprentice Training Programs, (1/8/10 & 2/19/13).  Although DUA rescinded this policy in 2015, UIPP 2015.05, UI Eligibility Requirements and Enrollees in DAS-Approved Apprentice Training Programs (7/9/15), DUA has revived this policy in proposed draft regulations.

		Be completed within 2 years; but if it combines basic skills with vocational training, completion can be 3 years. 430 CMR 9.05(2)(c);  BR- 2049196 (9/24/14) (claimant met the “2-year requirement” of a Section 30 DUA–approved program where he was enrolled in a bachelor’s degree program, and due to a transfer of credits from junior college, would complete the program in less than 2 years); BR - 0015 8286 38, (11/24/15) (claimant enrolled in accelerated bachelor’s program could receive training benefits because degree could be completed in two years); BR-974525(2/19/15)  claimants are still eligible for Section 30 benefits where, as a reasonable accommodation to a disability, they take more than 2 years to complete a program that otherwise would take 2 years or less to complete, so long as they otherwise remain a full-time student); BR-123257 (3/30/15) (the 2-year requirement is measured from when the program starts, not from when claimants file their claim); BR - 0017 0815 72, (2/26/16) (claimant met the 2-year requirement by showing she could complete degree with a larger than average course schedule); BR - 0011 9516 84, (9/18/15) (claimant could finish her training program in two years after including 12 credits that her training program granted to students who conveyed their personal experiences to the school.); BR - 0016 2718 53,  (10/29/15) (claimant was entitled to extension of Section 30 benefits when his training program failed to provide software to perform coursework and he exercised due diligence in trying to obtain the software.); BR - 0015 3668 03, (9/24/15) (claimant who prematurely withdrew from training program because of incorrect advice from college counselor was entitled to continue training benefits after enrolling in community college.)



Note 1: DUA has denied Section 30 benefits to claimants switching training programs on the grounds that the regulations permit claimants to participate in only one trainnig program in a benefit year 430 CMR 9.06(4). The Board of Review has reversed denials on this basis in several situations. BR-0022 2673 94 (1/31/18) (Key) (citing Haefs v. Director of Div. of Employment Security, 391 Mass. 804 (1984) to support holding that the date of first application submitted is controlling with regard to 20-week application deadline); BR 0020 5027 53 (6/28/17) (holding that application was timely filed where adjudicator improperly relied on claimant’s second application for training benefits rather than on his virtually identical and timely filed first application); BR - 0017 8667 13, (5/31/16)(reversing denial of extended UI benefits where claimant switched programs and applied credits obtained in an associate degree program to a certificate program in the same education institution); BR - 0016 8932 40, (4/14/16) (claimant could switch Section 30 approval from one program to another before he had begun the program and both programs would take the same number of weeks to complete.); BR - 0016 2210 95, (9/24/15) (claimant was still eligible for Section 30 benefits after switching her math degree from a bachelor of science to a bachelor of arts.)  BR-0013 6292 93 (1/20/15) (Key) (claimant’s transfer from a liberal arts program to a paralegal certificate program in the same educational institution satisfied the “one training program in a benefit year” rule where the courses she took in liberal arts program were also required for the paralegal program).




Note 2: The DUA has denied Section 30 benefits when claimants apply to programs that have not yet obtained Section 30 approval. The Board of Review has held that claimants are nevertheless entitled to Section 30 benefits in a number of these situations. BR - 0012 5524 23,  (10/29/15) (claimant was still eligible for Section 30 benefits after she enrolled in a program with the help of DUA, and afterwards the program lost its Section 30 approval); BR - 0017 0103 50, (11/22/15) (claimant was  eligible for Section 30 benefits when the program in which he had enrolled allowed its Section 30 approval to lapse, but the program was still listed on DUA’s JobQuest database); BR - 0015 7145 16, (9/24/15 (same); BR - 0016 2827 68, (12/31/15) (claimant was entitled to training benefits when program obtained Section 30 approval four weeks after he enrolled) ;BR - 0014 4409 86, (12/17/15) (claimant was eligible for training benefits when her training program obtained Section 30 approval between her application for Section 30 benefits and her appeal to the Board); BR - 0016 3650 39 (5/11/16) (claimant approved for Section 30 benefits while pursuing a training program in Florida where she relocated, where the sworn testimony of the out-of-state school's representative demonstrated that the program met the requirements).




Note 3: When a claimant’s UI benefits are approved on appeal, the claimant can retroactively claim Section 30 benefits. BR - 0016 1171 46, (12/18/15) (claimant’s subsequent approval for training benefits applied retroactively to when she actually began training.); BR - 0014 7197 91, (12/17/15) (claimant could retroactively claim section 30 benefits when claimant is seeking work instead of continuing training program during his appeal of the section 30 denial); BR - 0015 3683 19, (12/17/15) (claimant who attends a training instead of seeking work while his Section 30 disqualification is appealed is retroactively approved for Section 30 benefits when he wins his appeal); BR - 0016 1648 59, (12/28/15) (claimant in a training program who began and quit a part time job while appealing Section 30 denial could still retroactively claim Section 30 benefits on winning his appeal and would not be subject to a constructive deductions). In addition, the Board has held that approval of §30 benefits on appeal means that the waiver of work search and availability requirements must similarly be applied retroactively to the period the claimant begin training. BR - 0016 9047 52 (8/31/16).




Although, generally, a claimant must apply for an approved training program in order to receive extended UI benefits within the first 20 weeks of a new or approved claim,this deadline can still be tolled under 430 CMR 9.03(3), if:


	Economic circumstances permit the provision of extended benefits or any other emergency UI funded in whole or in part by the federal government, 430 CMR 9.06(3)(g) BR-115841 (12/17/10) (Key); BR-115740 (11/17/10)(Key); BR-115277 (12/6/10)(Key).  Because the federal extended benefit program ended on December 28, 2013, claims filed 15 weeks after that date (April 12, 2014) no longer benefit from tolling on the grounds of the availability of federal benefits; 


	The training program refuses to reasonably accommodate a qualified individual with a disability (under the Americans with Disabilities Act), 430 CMR 9.06(3)(a);


	DUA denies the application as not meeting the Section 30 requirements, and if the time period is decreased by 2 weeks or more, the 20-week period is tolled from the date the claimant first applied until the date of DUA’s denial, 430 CMR 9.06 (3)(b);


	DUA fails to provide the claimant with written information reguarding eligibility for extended UI benefits in the claimant’s primary language as required under G.L. c. 151A, § 62A, including that the application shall be submitted no later than the 20th week requirement, in violation of 430 CMR 9.07(3), 430 CMR 9.06(3)(c); BR - 0014 8522 47, (10/30/15) (application deadline tolled when there was no evidence that DUA informed the claimant of the deadline.); BR - 0014 4812 87, (6/2/16) (the application deadline was tolled when DUA gave claimant the wrong date for the deadline and claimant filed within the mistaken deadline).


	A claimant who is not permanently separated at the time of the initial claim becomes permanently separated during the benefit year, 430 CMR 9.06(3)(e);


	A claimant has delayed applying due to the need to address the physical, psychological, or legal effects of domestic violence. 430 CMR 9.06(3)(f); BR - 0016 5824 17 (6/29/16); BR - 0014 3048 79, (1/14/16);


	A claimant receives erroneous information about the 20-week application period from the Department of Workforce Development (DWD) (which includes the One-Stop Career Centers), BR - 0016 5824 17 (6/29/16), or from DUA or any of its agents, and acts in detrimental reliance on this information, 430 CMR 9.06(3)(c);


	A claimant is initially denied benefits and the denial is later reversed under G.L. c. 151A, §§ 39 (hearings), 41 (Board of Review) or 42 (judicial review), the 20 week period begins one week after DUA issues the claimant a notice informing her of the reversal of the denied claim. 430 CMR 9.06(3); or    


	The director finds good cause for missing the deadline. Section 108 of chapter 219 of the Acts of 2016, effective August 10, 2016. Although required to do so by statute, DUA has yet to promulgate regulations specifying under what circumstances the application deadline may be waived for good cause.


	The Board has also tolled the application deadline when the delay was due to actions by the Department of Career Services (DCS). BR - 0017 4269 54, (2/9/16) (holding the  (then) 15-week deadline was tolled because the Career Center told her she would need proof of citizenship and a delay in obtaining the documents prevented her from enrolling within 15 weeks).  BR-107628 (2/13/2009) (Key) (claimant, who applied within the (then) 15 week deadline but could not enroll because the DCS was out of training funds and told claimant to re-apply after the deadline, was determined by Board to have met the timely filing requirement). 


	The Board has also tolled the application deadline where the delay was due to the school or training provider. BR-0018 8316 46 (12/7/16) (school refused to fill out paperwork until claimant had registered for classes); BR-10675- CTRM (5/18/09); BR-105065-CTRM (12/20/07).



Advocacy Tip: DUA’s regulation restricts the application of its tolling period by providing that the tolling period shall be tolled or extended, “except that in no event shall the 15 week period [now 20 week period] be tolled or extended beyond the claimant’s benefit year”. 430 CMR 9.06(3) (10/02/09) (emphasis added).  A subsequent 2016 statutory provision provides that any claimant whose reversal of the denial of regular UI has occurred after the 31st week of their claim, still has a full 20 weeks plus the week the denial was reversed to apply for extended benefits, even if the claimant’s benefit year has expired.  St. 2016, c. 219, §109, effective August 10, 2016. 


Another issue that arises with the end of the benefit year occurs due to the requirement that a claimant must file a new claim for UI benefits to determine whether the claimant is entitled to regular UI based on intervening income. In this situation, DUA requires a claimant to reapply for training benefits, even if the prior application was approved. In a case adjudicated by the Board, DUA denied a training program under these circumstances even though the training program had previously been approved during the claimant’s benefit year. Although the Board acknowledged that there may have been reasons for the subsequent denial, it found that the interests of justice and equity are better served by approving claimant’s request for training benefits to complete the same program for which she was previously approved. BR-0020 8639 98 (11/22/17).


Advocacy Tip: All too often and inexplicably, DUA not only denies an individual Section 30 extended UI benefits but also stops UI benefits altogether (however, a DUA Memorandum, “Issue Creation–Section 30 School/Training Attendance,” 10/22/09) instructs claims agents not to stop benefits if a claimant notifies DUA of current or anticipated school or training attendance; a copy of the memorandum is available at https://www.masslegalservices.org/. (DUA informed the Guide authors that the DUA Memorandum is still in effect as of February, 2018.) If the claimant is participating in training that she started while working full time, or if the training program otherwise does not interfere with her work search for permanent employment (such as part-time evening courses and she never worked in the evening), contact the Section 30 program immediately. It can be reached at 617-626-5375. Numerous Board decisions, have found that a claimant should be approved for UI benefits in instances where the claimant could be found to be either in an approved Section 30 program or be seeking work since the beginning of her claim. BR - 0019 3195 11 (11/30/16); BR - 0018 8094 32 (2/14/17)(even though claimant did not have a history of working while a full-time student, her full time studies did not interfere with her customary work as a bar tender in the evening). Even in instances where participation in training under the Section 30 program has been denied, the Board has reversed the determination of ineligibility for UI benefits. BR-108813(8/20/09); BR-107560 (4/14/09); BR-107331 (11/6/08); BR-106011(6/23/08). DUA’s Memorandum and the Board decisions also provide grounds for arguing against denials of Section 30 benefits when an individual starts a program prior to receiving DUA final approval, see 430 CMR 9.06(2)(b), especially if the training program is a DUA preapproved program, easily meets the regulatory criteria for approval of training programs, 430 CMR 9.05(2), or if DUA took far longer than five working days to approve the training application, 430 CMR 9.06(1).  See Question 8, Availability, Full-Time School Attendance; Praticipation in approved Training.


Funding to pay for the job training may be available through the One-Stop Career Centers. Priority for funding will be given to public assistance recipients, other low-income individuals and individuals who are basic skills deficient. 20 CFR §680.120. The Workplace Innovation and Opportunity Act (WIOA), 29 U.S.C. §§ 3101 et seq. (Pub. L. 113-128), that provides the authority for funding and assisting claimants, replaced the Workforce Investment Act (WIA) as of July 1, 2015. Among the many changes in the law under WIOA, three are highlighted for UI claimants:


	Core services and intensive services will be provided together under the category of “career services.” These services are available to all “adults and dislocated workers through the one-stop delivery system.” 29 U.S.C. § 134(b)(2).


	Adults and dislocated workers meeting certain requirements will be able to access training services without having first passed through those “career services (previously core and intensive services).” 29 U.S.C. § 134(b)(3).


	“Wagner-Peyser” employment service officers will be co-located with One-Stop Career Centers. 29 U.S.C. § 121(e)(3).



For additional details on these changes, see the “WIOA Overview” and “Key Statutorily Required Implementation Dates” provided by the U.S. Dept. of Labor Employment and Training Administration. U.S. Dept. of Labor, Employment and Training Administration, WIOA Overview, available at https://www.doleta.gov/wioa/. The agency has also provided an overview of the regulations promulgated by the Departments of Education and Labor from the WIOA available at https://www.doleta.gov/wioa/.


Assistance in finding training programs funded under WIA or WIOA is available from the One-Stop Career Centers. (See Appendix A.) Claimants must always make a timely (generally within 15 weeks of a new or approved claim) written application for Section 30 benefits (even if the program was approved for funding under WIA or WIOA), by filing the Section 30 application with DUA. For additional WIOA advocacy suggestions, consult the websites of the National Employment Law Project, www.nelp.org, and the Center for Law and Social Policy, www.clasp.org. More information on the Section 30 program and training opportunities (including training provided near a claimant’s zip code) is provided at www.mass.gov/dua/training (or search "job quest and training") and in Appendix F.


Advocacy Tip: Advocates should look to federal guidelines for support for expanded opportunities for unemployed workers to participate in training. The federal Department of Labor's Employment and Training Administration has sent several advisories encouraging states to broaden their definition of “approved training” and to notify UI claimants of their potential eligibility for Pell Grants through One-Stop Career Centers. U.S. Dept. of Labor, Employment and Training Administration, Training and Employment Guidance Letter (TEGL) No. 21-08 (5/8/09) available at https://wdr.doleta.gov/directives/corr_doc.cfm?DOCN=2752; TEGL No. 27-09 (8/26/09)  available at: https://wdr.doleta.gov/directives/corr_doc.cfm?DOCN=2900(offering additional suggestions to states to increase participation in training and to approve a wider array of training programs). (Information on Pell Grants is provided in Appendix P.) For a recent promotion of training opportunities, see TEGL No. 8-16 (9/23/16), available at: https://wdr.doleta.gov/directives/corr_doc.cfm?docn=9113 (encouraging public workforce system to consider a range of strategies that support UI beneficiaries seeking postsecondary education and training opportunities).


Additionally, as outlined above, the Board of Review has issued numerous decisions overturning denials of Section 30 benefits. See https://www.mass.gov/orgs/board-of-review


Trade Adjustment Assistance (TAA) and Trade Readjustment Allowance (TRA) Benefits


Trade Adjustment Assistance (TAA) benefits and Trade Readjustment Allowances (TRA) are available to workers laid off (or at risk of being laid off) because of competition from imports or because the employer moves its jobs abroad. To qualify, the employer or employees must first petition for and be granted certification by the Department of Labor. Individuals apply for TAA benefits at Massachusetts’s One-Stop Career Centers. TAA supplements UI by providing additional cash benefits (called Trade Readjustment Allowances (TRA)) (with a deduction for the number of weeks of UI benefits already received). In some instances, additional TRA benefits are available. TAA also provides reimbursement for certain expenditures. More information about TAA and TRA Programs is available at the federal Department of Labor website at www.doleta.gov/tradeact.


The Board of Review has restored additional TAA benefits in some situations. BR - 0016 0797 10, (3/11/16) (holding that a claimant who withdrew from the TAA program because he started a full time job, but was then laid off shortly thereafter, was permitted to return to the TAA program because he had never stopped participating in his on-line training.  Since he was reinstated for TAA, his TRA benefits were restored.); TAA - 16 007 (4/13/17) (reversing denial of travel reimbursement in connection with training program even through claimant missed deadline based on equitable tolling principles that to hold otherwise would be unfair where claimant made genuine efforts); BR - 0016 7644 17 (8/25/16)(reversing denial of TRA benefits where career center provided erroneous information that delayed meeting with trade counselor until after the deadline for applying had passed). BR-0008-9746 27 (5/29/14) (Key) (claimant may quit unsuitable work in order to continue the requirements of TAA program without jeopardizing her UI benefits); BR-121844-TRA (3/27/12) (Key) (claimant who missed the TRA application deadline because the school did not complete and submit its application to become an approved training program to DUA in time, was entitled to an extension of the deadline for good cause).


The Trade Preferences Extension Act of 2015, PL 114-27 (6/29/15) contains a 6-year reauthorization of the TAA program and its related benefits.  Because there was a period of time that petitions were denied pending authorization (Jan. 1, 2014 through June 29, 2015), the program and petitioning process is complex.  Policies in effect in 2011 are now in effect and individuals enrolled since 2014 are being shifted to the new program. The redetermination process by state and outcome is available at https://www.doleta.gov/tradeact/2015_amend_benfits.cfm.   Explanations are available in the Department of Labor’s Training and Employment Guidance Letter (TEGL) 5-15 (Sept. 4, 2015) available at https://wdr.doleta.gov/directives/corr_doc.cfm?docn=3863; and further guidance in TEGL 5-15, Change 1 (9/23/2016) available at https://wdr.doleta.gov/directives/corr_doc.cfm?docn=8845.


  54 What Are the Penalties for Fraud?


A claimant found to have fraudulently collected UI benefits while not in total or partial unemployment must repay not only the amount of the overpayment but also 1 week of benefits for each week of benefits collected. If the Director decides to deduct this amount owed by the claimant from future unemployment benefits, the deduction should not exceed 25% of the unemployment check. G.L. c. 151A, § 25(j), as amended by St. 2003, c. 142, § 9. A claimant is entitled to a hearing on the issue of whether any overpayment in benefits is due to fraud. G.L. c.151A, § 25 (j). Moreover, the claimant must have been provided notice by DUA of the requirement to report income, and the notice must have been in the claimant’s primary language (with some few possible exceptions). Most importantly, because a determination of fraud involves examination of intent, DUA must evaluate the claimant’s knowledge of the reporting requirements and the extent to which his limited English proficiency may have adversely affected that knowledge. SRH § 1463. (See discussion of good cause policy for LEP persons in Question 52.)


Regulations defining “fault” in the context of overpayments were promulgated in June 2014 as part of the settlement of a GBLS/MLRI lawsuit challenging the adequacy of the evidentiary basis for DUA’s determinations of fault (or “fraud”).  See the settlement agreement in this lawsuit (Brugman v. Department of Unemployment Assistance, Suffolk Superior Court, CA 10-2667-F (12/18/12)) is available at: /content/settlement-agreement-brugman-v-dua. The regulations, at 430 CMR 6.03 (6/20/14), which expressly exclude “a good faith mistake of fact” as an instance of fault, provide as follows:


Fault, as used in the phrase “without fault,” applies only to the fault of the overpaid claimant. The Department in making the overpayment does not relieve the overpaid claimant of liability for repayment. In determining whether an individual is at fault, the Director, or the Director's authorized representative will consider the nature and cause of the overpayment and the capacity of the particular claimant to recognize the error resulting in the overpayment, such as the claimant's age and intelligence as well as any physical, mental, educational, or linguistic limitation, including lack of facility with the English language. A good-faith mistake of fact by the claimant in the filing of a claim for benefits that results in an overpayment of benefits does not constitute fault. A claimant shall be at fault if the overpayment resulted from the claimant: 


(a)  furnishing information that the claimant knew, or reasonably should have known, to be incorrect; or




(b)  failing to furnish information that the claimant knew, or reasonably should have known to be material; or 




(c)  accepting of a payment that the claimant knew, or reasonably should have known was incorrect. 




The Director’s decision to impose a deduction is subject to full review and appeal. G.L. c.151A, § 25 (j). It is especially important to challenge fraud accusations against non-citizen workers because such a finding by an administrative agency could be harmful to a non-citizen’s efforts to adjust her immigration status.


Challenges are particularly important as DUA takes the position that a determination whether an overpaid claimant "should have known" or "could have been expected to know" does not require "that a claimant actually be spoken with or that claimant responses to fact-finding be received." UIPP #2015.06 (8/13/15)


In addition, employers who fail to report wages to DUA for employees collecting UI will be subject to both a fine and a penalty. The fine equals the amount of contributions and interest due on unreported wages. The employer must also pay a penalty equal to the amount of UI that the employee collects that he would not have been entitled to if the employer had reported his wages to DUA. G.L. c. 151A, § 15 (a), as amended by St. 2003, c. 142, § 7.


Effective 3/25/2015, DUA became authorized to enter into an agreement with the U.S. Treasury Department to participate in the Treasury Offset Program, enacted as part of the SSI Extension for Elderly and Disabled Refugee Act, PL. No. 110-328 (9/30/2008) under which the federal tax refunds of UI claimants who have determined to have been overpaid and have no remaining appeal rights from that determination may be intercepted. St. 2014, c. 144, §§ 25, 38, 58, 59, 68, 70. UIPL No. 12-14 (5/20/2014); available at http://workforcesecurity.doleta.gov/dmstree/uipl/uipl2k14/uipl_1214.pdf.  DUA triggers an intercept of federal tax returns by sending claimants a Notice of Intent to Intercept Federal Tax Return.  Claimants have 60 days to respond to a Request for Review and can challenge the proposed intercept with evidence that they are not the person listed on the notice, disagree with the amount of debt, have already paid the debt in full, have filed an appeal that is still pending on the determination that created the overpayment, have filed for bankruptcy, or have an application for waiver pending. UIPP # 2015.17 (9/11/2015). DUA cannot double dip and intercept federal and state taxes where the federal intercept satisfies the claim. BR- 69B-16-086 (11/01/2018) (where the claimant’s outstanding overpayment had already been satisfied by a federal tax return intercept, a subsequent state tax refund intercept, undertaken pursuant to G.L. c. 151A, § 69B, was incorrect).


Is There a Reward for Reporting Fraud?


The UI statute provides that an individual who reports information to DUA concerning an employer’s “false or fraudulent” contribution report may be entitled to up to 10% of the penalty collected (as a “whistleblower payment”) against that employer. G.L. c. 151A, § 58A as amended by St. 2003, c. 142, § 13.


The State Unemployment Tax Avoidance Act (SUTA), Chapter 138 of the Acts of 2005, amended G.L. c. 151A by adding § 14N, which prohibits the employer from reporting its payroll under another employer’s account to obtain a lower unemployment tax rate—a practice known as “SUTA dumping.” In Lincoln Pharmacy of Milford, Inc. v. Commissioner of the Div. of Unemployment Assistance, 74 Mass. App. Ct. 248, 907 N.E.2d 1128 (2009), the Massachusetts Appeals Court found that substantial evidence established that the employer intentionally shifted payroll between two corporations in order to avoid the higher contribution rate. The case raised some interesting collateral issues, including the propriety of “witness coaching” by the Board and the evidentiary requirements on DUA and the employer in this case.


What Can Be Done about Employer Misconduct and Fraud?


Employers have numerous statutory obligations that DUA rarely enforces. Examples include:


	The employer must provide notice of workers’ right to file a claim for unemployment benefits, G.L. c. 151A, § 62A (g);


	The employer must provide timely wage records, G.L. c. 151A, §15 (a);


	The employer or its agent cannot knowingly make a false statement or representation in order to avoid paying benefits or to reduce their payment, G.L. c. 151A, § 47, ¶3;


	The employer cannot attempt by threats or coercion to induce any individual to waive his rights under the UI law, G.L. c. 151A, § 47, ¶4.



Since 2005, DUA has a fund derived from fines and penalties collected when employers violate the provisions of owner transfers as they pertain to UI liability. G.L. c. 151A, §§ 14N, 14O. This fund’s purpose is to support DUA’s activities related to the detection, prevention, and administration of employer fraud provisions of the UI statute.


DUA regulations require employers and employer agents to provide information, under pains and penalties of perjury, in response to a claim for UI. 430 CMR 5.02(8) (6/11/10). If an employer’s inadequate or untimely response to a claim results in an erroneous payment of UI benefits, the employer will not be relieved of charges for the claim. G.L. c. 151A, § 38A, added by St. 2013, c. 118, § 11. UIPP 2013-08, Changes to Sections 38 of Chapter 151A to Prevent Improper UI Payments, (12/3/13). Nor does the incompetence of a third-party administrator that provides an erroneous response to a fact-finding questionnaire constitute good cause. BR-0021 7463 25 (8/23/17) (Key).


Additionally, Executive Order No. 499 (3/12/2008) established a Joint Enforcement Task Force on the Underground Economy and Employee Misclassification, now codified in Massachusetts law as the Council on the Underground Economy. St. 2014, c. 144, §§ 23, 24. This task force is charged with investigating employer fraud and a hotline has been established for this purpose: 1-877-96-LABOR.


Advocates should be aware that employer third-party agents (TPAs), who handle an employer’s unemployment accounts, frequently provide erroneous information to DUA. All too often, this misinformation—the result of carelessness and/or lack of firsthand information—is provided to adjusters in employer-protested claims and results in the delay and/or denial of UI to eligible claimants. See Jason DeParle, Contesting Jobless Claims Becomes A Boom Industry, New York Times, (4/3/10).


Arguably, a claim may be available against these agencies under the Massachusetts Consumer Protection law, G.L. c. 93A, as the agency is providing a service that directly affects the people of the Commonwealth and is injuring an employee. See St. Paul Fire and Marine Ins. Co. v. Ellis & Ellis, 262 F.3d 53 (1st Cir. 2001); Boos v. Abbott Laboratories, 925 F.Supp. 49, 55 (D. Mass. 1996) (holding that the protections under c. 93A do not require privity of interest). Additionally, liability may exist under the False Claims Act, 31 USC § 3729 et seq., and G.L. c. 151A, § 47.


Advocates representing claimants who have been victimized by employer fraud, including misclassification of claimants as independent contractors, are encouraged to use the Underground Economy Hotline (see Question 39) and also to contact the Employment Rights Coalition.






  Part 6 Appeals Process


 Unemployment appeals follow a two‑tiered administrative process within DUA: the first tier is the Hearings Department; the second is the Board of Review. From there, the right of review lies with the District Court.


For discussion of sources of authority, legal standards and substantive issues, see Introduction, Sources of Law Governing the UI Program; Part 2 Eligibility ; and Part 3 Separation from Work. The most common issues and important sources of authority are:


	deliberate misconduct or knowing violation of a work rule, G.L. c. 151A, § 25(e)(2);

		voluntary quit or leaving for such an urgent, compelling, and necessitous reason as to make the separation involuntary, G.L. c. 151A, § 25(e)(1);

		DUA regulations, 430 CMR 1.00 et seq.

		Informal/Formal Fair Hearing Rules, 801 CMR 1.02;

		Board of Review decisions,

		U.S. Dept. of Labor, Employment and Training Division, ET Handbook No. 382, Handbook for Measuring UI Lower Authority Appeals Quality,3rd Edition, 2011, available at https://wdr.doleta.gov/directives/attach/etah/‌et_handbook_no_382_3rd_edition.pdf.



The Hearing Offices contacts are:


	Boston: 1-617-626-5200

		Lawrence: 1-978-738-4400

		Brockton: 1-508-894-4777

		Springfield: 1-413-452-4700



Information regarding a Board of Review appeal is available at www.mass.gov/dua/bor or call 1-617-626-6400.


  55 If Unemployment Benefits Are Denied, How Long Does a Claimant Have to Request a Hearing?


  If the claimant is disqualified, generally she has 10 days after the date of hand‑delivery or the postmark date on the notice of disqualification in which to request a hearing. DUA uses the date it receives the hearing request or the postmark date if received after the tenth day, to determine timeliness.


If using UI Online: For an appeal of the benefit amount (monetary appeal), click a link in the “Status” column of the Monetary Determination area of the page; for an appeal of an eligibility determination (non-monetary), click a link in the “Issue Determination” column of the Determination of Eligibility area. All appeal case documents can be viewed on these pages by selecting “View Appeal Case Documents.”


Good-Cause Extension


An appeal may be filed within 30 days if the claimant can show good cause for the late filing. The regulations at 430 CMR 4.14(11) set out a number of examples of good cause, including:


	serious illness;

		death of a household member;

		inability to comprehend English where no translator is available;

		discouragement by a DUA employee;

		domestic violence; or

		any other circumstance beyond a party’s control that prevented the filing of a timely appeal. 430 CMR 4.14(11).



The Board held that a claimant’s request for a hearing must be granted where the claimant submitted his request 19 days after the Notice of Determination was mailed to the wrong address. The Board relied on both G.L. c. 151A, § 39(b)’s allowance for submission of a hearing request within 30 days after the determination was mailed if the claimant had good cause, and the clarification in 430 CMR 4.14(6) that failure to receive the determination may constitute good cause if the party “promptly” files the hearing request. BR-112257 (3/11/2011) (Key). Likewise, a late request for a hearing is excused where the request was delayed due to the claimant’s not receiving notice of the determination while working away from home for an extended period. BR-125584 (3/12/13). The Board has also ruled that a claimant whose request for a hearing was due the day after Thanksgiving had good cause to file her appeal beyond the 10-day period due to her mistaken belief that DUA offices were closed the day after Thanksgiving. BR-113018 (2/28/11). Additionally, the Board has held that a mental health condition that prevents the claimant from filing a timely appeal constitutes good cause. BR-1841076 (10/14/14). Similarly, the Appeals Court has taken a broad view of good cause for an employer’s failure to submit wage information to DUA on time. Khodaverdian v. Dep’t of Employment & Training, 39 Mass. App. Ct. 414, 656 N.E.2d 1270 (1995).


In a Boston Municipal Court case, the claimant had inadvertently chosen notification by email instead of postal mail when he signed up for benefits on UI Online, although the claimant had very minimal computer access and rarely used email. Where the claimant was awarded UI but because he was unaware of the employer’s appeal failed to attend the hearing which resulted in his grant of UI benefits being reversed, the Court found good cause for a late appeal and remanded his case for a new hearing. Wali v. Amante, Boston Municipal Court, CA No.  2014 CV 117 (2014).


As a settlement of a Suffolk Superior Court case which challenged DUA’s refusal to reinstate an appeal of a claimant who had defaulted when he was out of state due to a family emergency, DUA agreed to reinstate the claimant’s appeal and adopt and follow sub-regulatory standards for the reinstatement of an appeal.  Hicks v. King, Suffolk Superior Court, CA 00-04546-E (2000).  A copy of the standards are attached as Appendix O. 


Beyond 30 Days: Tolling and Reconsideration


Under very limited circumstances, an appeal may be filed after 30 days if equitable tolling principles apply (e.g., discouragement by DUA or the employer, or non-receipt of the notice). 430 CMR 4.15.


A DUA regulation at 430 CMR § 4.13(4) extends the appeal period in certain instances involving LEP. (See Question 52.)


If all appeal times have elapsed and you do not have grounds to assert equitable tolling, consider seeking relief by a request for reconsideration made to DUA. G.L. c. 151A, § 71; 430 CMR. 4.30 et seq. Generally speaking, a request for reconsideration must be made within 1 year from the determination or decision. G.L. c. 151A, § 71, ¶ 1.

  
  56 As an Advocate, What Do You Need to Know About the Hearing Process?

Unemployment hearings are conducted by a review examiner in DUA's Hearings Department. They are relatively informal and occur around a conference table in a small room. They are audio‑recorded and usually last about an hour but may run longer or be continued. If an interpreter is required, the hearings are scheduled for 1.5 hours. If the hearing is to be continued, ask the review examiner to schedule a date for the continued hearing and request adequate time to finish the hearing. You can also request a copy of the CD of the first hearing, however, due to the shortage of staff at DUA, be sure and do this quickly to allow the staff as much time as possible to process your request.


Review examiners ask an initial set of questions to determine the nature of the case. If the review examiner determines that it is a voluntary-quit case, the claimant will be questioned first and if the review examiner determines that it is a discharge case, the employer will be questioned first. Most review examiners ask questions first of each party, followed by a redirect by the claimant’s representative and cross‑examination by the other party’s representative. A few will allow the claimant’s representative to ask questions first.


The hearing is conducted in accordance with the standards set forth in the Massachusetts Administrative Procedure Act, G.L. c. 30A, and Standard Adjudicatory Rules of Practice and Procedure, 801 CMR 1.02.


DUA more frequently conducts hearings by telephone (and does so in all one-party hearings), with the review examiner, claimant, and employer in separate locations. Under DUA’s Telephone Hearing procedures (adopted in response to the filing of Elliott v. King, Deputy Director of the Div. of Employment & Training, Suffolk Superior Court, CA 97-5748-G (4/3/2000), a class action seeking declaratory and injunctive relief regarding the conduct of telephone hearings without any standards guiding the use of this type of hearing), these hearings are supposed to be limited to situations where the parties must travel more than 75 miles, where an accommodation is necessary for an individual with a disability, where there are safety or security concerns, or to expedite single-party hearings. DUA's telephonic hearing procedures are available at /content/dua-telephonic-hearing-procedures.


If both parties agree, DUA will allow one party to attend in person and another party to participate by telephone. You should encourage claimants to attend in person where possible.


Because this is an administrative hearing, the formal rules of evidence including the hearsay rule of evidence do not apply. The Supreme Judicial Court has suggested that if the pertinent evidence before an administrative tribunal is exclusively hearsay, this cannot constitute substantial evidence sufficient to uphold the decision. Sinclair v. Director of the Div. of Employment Security, 331 Mass. 101, 103–04, 117 N.E.2d 164, 165–66 (1954). However, Sinclair was somewhat limited by Embers of Salisbury, Inc. v. Alcoholic Beverages Control Commission, 401 Mass. 526, 517 N.E.2d 830 (1988), in which the court found that, in some circumstances, hearsay could constitute substantial evidence. See also, Edward E. v. Department of Social Services, 42 Mass. App. Ct. 478, 480, 678 N.E.2d 163 (1997) (“The question before us is not whether the administrative decision was based exclusively upon uncorroborated hearsay but whether the hearsay presented at the fair hearing was reliable.”). Likewise, the Supreme Judicial Court has emphasized the need for an adequate record, even where the hearing is being conducted under the informal reules of procedure. Costa v. Fall River Housing Authority, 453 Mass. 614, 626, 903 N.E.2d 1098 (2009) ("reliance on hearsay that is anonymous, uncorroborated, or contradicted by other evidence will create particular risk of error").


And although the formal rules of evidence do not apply, a District Court has held that the parties and the hearing officer must still properly enter documentary evidence into the record. In Willis v. Director, Department of Unemployment Assistance and Springfield Area Transit Company, Inc., Springfield District Court, CA 1823CV0694, Melikian, J. (9/21/18), the employer failed to produce the custody and control form with the results of the drug test that was the basis for the claimant’s discharge. Later in the hearing, the review examiner asked whether a potential witness the employer had declined to call, who was still in the waiting room, might have the document. The review examiner left the hearing room, returned with the drug test results, entered the document into the record on her own accord, and ruled against the claimant. On appeal, the District Court found that the review examiner had exceeded the authority granted to her under the Informal/Fair Hearing rules by considering evidence a party did not present at the hearing, from an individual who did not testify and was not subject to cross examination. Concluding that the decision was made upon unlawful procedure affecting the claimant’s substantial rights, the Court reversed the decision and awarded UI. Similarly, the Board has held that the absence in the record of the employer’s video evidence or other first-hand account of the claimant’s purported theft rendered the review examiner’s finding of theft unsupported and without evidence of misconduct. The disqualification was reversed. BR-0014 2245 68 (6/30/15) (Key). 


One can argue that if the employer has the burden of proof—for example, in discharge cases—then the employer’s failure to bring available witnesses with firsthand knowledge means it has not met its evidentiary burden. See Question 11 for discussion of burden of proof in discharge cases.


Although no longer its practice, in settlement of a Suffolk Superior Court action, DUA at one time agreed that all issues in an unemployment claim must be determined together with appeals proceeding together.  Zimmer v. Commissioner of the Dep't. of Emp. & Training, Suffolk Superior Court, CA 78566 (1989).  



  57 How Should You Prepare for a Hearing?


If DUA has already scheduled a hearing, you may have to act quickly to prepare, as postponements are often difficult to obtain, even if the time period stated on the notice of hearing for requesting a postponement has not yet expired. DUA’s Hearings Department may reject postponements for some conflicting engagements of the claimant and her representative, although consideration is given if the failure to postpone will cause a hardship. DUA regulations require that the Notice of Hearing be posted online and mailed to the claimant and to his authorized representative, at least 10 days before the hearing. 430 CMR 4.11 (regulation promulgated in response to Bocchino v. Demong, Director of the Div. of Employment Security, Suffolk Superior Court CA 78731 (circa 1980)(challenging the inadequacy of short hearing notices).


The standard notice of hearing simply replicates the technical language of the UI statute and states almost every possible separation issue that could arise at the hearing, including voluntary quit, leaving for urgent and compelling personal reasons, deliberate misconduct, and rule violation. It also states that “able and available” may be an issue to be determined at the hearing. The notice departs from the federal Department of Labor guidelines.  See ET Handbook No. 382, Handbook for Measuring UI Lower Authority Appeals Quality, 3rd edition, 2011 at 63, available at https://wdr.doleta.gov/directives/corr_doc.cfm?DOCN=3049. Also, a due process notice issue is raised whenever the review examiner delves into issues other than the separation issue that is the subject of the appeal. Additionally, a due process challenge may lie where a pro se claimant is not sufficiently apprised about what issue will be heard at the hearing as a result of the notice’s technical language.


For proper representation, plan on at least three meetings with the claimant: the first to allow ample time to hear the story, the second to prepare the client’s direct examination and to do a mock cross‑examination, and a final meeting before the hearing to review the direct. Always remind your client that he will not be able to enter DUA (nor will you) without a photo ID and he may be defaulted if more than 10 minutes late. (See Appendix H for a checklist of steps to prepare a UI case.)


 Other initial actions include:


	getting the client’s Social Security number, DUA Docket No., and Issue ID No.;

		obtaining all facts from the client about the separation, stressing the importance of knowing any harmful facts, prior warnings, witnesses to events, and so forth;

		getting the employer’s and witnesses’ names, addresses, and phone numbers;

		finding out everything about the place of work—the chain of command, the way information is communicated, the nature of working relationships, and the details of the job;

		having the client sign releases for access to DUA case files, personnel files, medical documents if necessary, and information in other forums (Note:  DUA now requires an attorney’s signature and BBO# for claimant document requests);

		requesting a client to provide a copy of documents on her online file, or reviewing the documents at the computer with a client when she is in your office. To view appeal case documents on UI Online:
		1) click View and Maintain Account Information;

			2) click Monetary and Issue Summary;

			3) click the applicable link on the Monetary and Issue Summary page;

			4) at the bottom of the Monetary Determination (or Eligibility Determination) page, select View Appeal Case Documents and click Next;

			5) the Appeal Case Folder page displays. View a PDF version of any case document by clicking its Title link. (Note: Although DUA has long committed to providing claimant advocates with a separate portal to review claimants’ information with their permission, it does not appear to be a priority. (this opportunity is already available to employer agents and greatly facilitates representation);

	


		obtaining and reviewing all relevant documents and materials your client may have from the job and from his hearing file at DUA; and

		determining whether it is strategically wise to contact the employer to obtain the employee’s personnel and other records; or, alternatively, to ask your client to retrieve his personnel and other records from the employer.



Advocacy Tip for Separation Cases: Follow the steps outlined in Appendix H. By the time of the hearing, you and your client should be able to summarize in a concise manner why your client is eligible for UI. You should know the theory of your case, the facts that support your theory, and how to address any facts that may not support the theory. The majority of UI hearings are scheduled for one hour. You need to prepare your client to tell his or her story in as concise a manner as possible, with a laser focus on those facts that are relevant in light of the statutory requirements described throughout this Guide. Simply put, your client’s story must explain why she no longer works for the employer and must demonstrate why, under Massachusetts UI law, the separation qualifies your client for UI benefits.

  
  58 Have You Obtained All Documents?


 Consider the documentary evidence you will want to present. Although difficult to enforce, discovery is available. 801 CMR 1.02(8). In addition, you may want to issue a subpoena duces tecum to obtain the needed documents. (See below.) It may be important to build a complete record for future appeal, if necessary.


Ask the claimant to bring you all relevant documents in her possession—for example, notices from the DUA; copies of online submissions, such as the initial application; any documents from the employer that could be related to the separation, such as relevant rules or policies, evaluations, warnings, and/or a termination letter. Obtain any employment contracts, personnel manuals, information on grievance procedures, medical evidence of illness and treatment, claims filed against the employer in other forums such as the Massachusetts Commission Against Discrimination (MCAD), and so forth.


Most importantly, review the DUA hearings file, a right secured under G.L. c. 151A, § 39(b)(5), in order to review the employer’s initial reason given for separation, the claimant and employer statements, the Notice of Disqualification, claimant and employer responses to questionnaires and any other documents submitted by either party. Employers must keep personnel records for at least 3 years after the entry date of the record. G.L. c. 151, § 15.


An employee has the right to obtain a copy of her personnel file. G.L. c. 149, § 52C (and further discussion below).


DUA Hearings Case File


Even if the claimant has copies of DUA forms, obtain a copy of the entire DUA file by contacting the DUA Hearings Department. (See Appendix I for a sample letter to the keeper of records at DUA.) With the exception of documents for telephonic hearings, many of the file materials relevant to the hearing are not available on the client’s UI Online account.


Always check to learn if the employer returned the UI Request for Information within the 10‑day period; if the employer failed to do so without good cause, it no longer has party status—i.e., it has no right of cross‑examination and may not appeal an adverse hearing decision, and the employer representative is present at proceedings only as a witness. G.L. c. 151A, § 38(a), (b).


Personnel Records


Section 52C of G.L. c. 149 has two functions. First, it allows employees and their counsel access to all personnel records kept by the employer; second, it allows the employee to submit a written statement explaining her position as to any adverse information contained in those records, thus making her explanation a part of the personnel records.


For purposes of representing a UI claimant, the first function is more significant, as it may be the only formal discovery tool available. However, on the rare occasion when you see the employee before her separation from work occurs, it may be useful to have her obtain the file and place her explanations of adverse material in it.


The personnel file maintenance practices of employers vary greatly. Some keep only payroll, tax, and benefit information in a personnel file and maintain other information elsewhere. No matter how an employer maintains the information, employees are entitled to see their own personnel records.


The statute defines a “personnel record” functionally as any record that identifies the employee and “is used, or has been used, or may affect or be used” relative to the employee’s “qualification for employment, promotion, transfer, additional compensation or disciplinary action.” For employers with 20 or more employees, the file must contain a specific listing of documents to be included in the personnel file and the documents must be retained during the pendency of certain actions. If an employer with 20 or more employees has a written personnel policy, it must make it available for inspection.


For UI purposes, often the documents of most value are the employee’s attendance record, evaluations, and warnings and other records of disciplinary action or of any reasons the employer has given for termination. All these are within the scope of G.L. c. 149, § 52C, as is any document that the employer relied on in taking an action that led to the termination, as long as the document identifies the employee. Under G.L. c. 149, § 52C, any employer receiving a written request from an employee shall, within 5 business days, provide the employee both an opportunity to review his personnel record and a copy of the record.


An employee is entitled to review his record twice in a calendar year. The employer is required to notify the employee within 10 days of placing information in the employee’s record that may be detrimental to his employment status. Employee review of this potentially detrimental information does not count as one of the two annual opportunities to review the record. St. 2010, c. 240, § 148, amending G.L. c. 149, § 52C. (See sample Request for Personnel Records, Appendix I.)


Using a Subpoena to Obtain Documents and Compel the Attendance of Witnesses


Another useful way for a party to acquire information needed for his case is to issue a subpoena. A party may issue a subpoena to order a witness to attend a hearing. A party may also issue a subpoena duces tecum, which compels the attendance of a witness and also requires that she produce, at the hearing, specific documents that the issuing party requests.


Particularly for pro se claimants who need DUA’s assistance, DUA advises that the claimant contact the Regional Hearings Manager at the local hearing office at least 4 days before the hearing. G.L. c. 30A, § 12; 801 CMR 1.02 (10)(i). However, as many of these positions are currently vacant, best bet is to call the Hearings Office (Boston: 617-626-5200; Lawrence: 978-738-4400; Brockton: 508-894-4777; Springfield: 413-452-4700). The party has the responsibility to serve the subpoena and pay the fees for travel and attendance, in accordance with the rules for witnesses in civil cases. G.L. c. 30A, § 12 (2). Similarly, petitions to vacate or modify the subpoena follow the procedures in G.L. c. 30A, § 12(3), (4).


Subpoenas are particularly useful when you believe that a witness whose attendance is necessary to prove the party’s case is unlikely to be present voluntarily at the hearing. Similarly, a subpoena duces tecum is a valuable tool to ensure that certain documents be available at the hearing. Advocates may also use subpoenas in advance of the hearing for discovery purposes; on rare occasions, they have been successful in using subpoenas to obtain documents prior to the hearing and then, depending on their content, deciding whether or not to introduce some or all of the documents as evidence. Some employers require 10 days’ notice to any individual whose records are involved so that they have an opportunity to quash, so it is important to serve the subpoena as early as possible.


Subpoenas are enforceable in Superior Court. If the opposing party does not comply with the subpoena, be sure to bring to the hearing the return of service and the subpoena listing the documents requested.


A request can be made to continue a hearing if the subpoena is not complied with, but the hearing officer will not grant the request without a showing that the evidence is relevant.


(See Appendix J for a copy of the DUA subpoena form.)


Note: Witness employees are protected against retaliation for their participation in a claim for UI benefits. A notice of termination of employment or of any substantial alteration in the terms of employment within 6 months after an employee has provided evidence or testified in connection with a claim for UI creates a rebuttable presumption that such notice or other action is a reprisal against the employee for providing evidence. St. 2014, c. 144, § 67, amending G.L. c. 151A, § 47.




  59 How Should You Present Your Case at a Hearing?


Be sure to prepare your client and witnesses and determine whether you need to subpoena any witnesses and/or documents to the hearing.  G.L. c. 151A, § 43; G.L. c. 262, § 59. If necessary witnesses are unavailable for the hearing, obtain affidavits. You will generally be unable to obtain a continuance of the hearing date due to the unavailability of a nonparty witness (unless requested prior to the postponement date on the hearing notice).


There is no opening statement, and the review examiner usually conducts the initial examination of each party.


Prepare for direct examination of the claimant. This should include documents you wish to introduce into evidence. Bring three copies of each document—one for the review examiner, one for the other party, and one for yourself. In addition to your direct, prepare the client to answer potential open‑ended questions by the review examiner—e.g., “Were you fired or did you quit?” “Why?” You will also need to prepare your client for the employer’s cross-examination.


Also prepare for your cross‑examination of the employer and other potential witnesses.


The closing statement should be very brief (aim for a couple of minutes). When you incorporate analysis of the applicable law, remember that review examiners hear these cases five times a day. Concentrate on facts introduced into the record that compel a finding of eligibility.


Prepare a memorandum of proposed findings and rulings of law before the hearing, see Appendix K, make the necessary revisions based on the testimony and exhibits produced at the hearing, and then seek permission to send it within 24 to 48 hours after the hearing. Assist the review examiner by citing the relevant facts and applying these facts to case law, especially "key" Board of Review decisions see Introduction, Sources of Law Governing the UI Program), and Massachusetts Appellate Court decisions or to examples from the Service Representatives Handbook, particularly persuasive are those sections of the Handbook that have been revised in 2017 or later, it is unclear whether the earlier versions will be followed.


Remember that the hearing at this stage is the “trial” of the case with appellate review available through the Board of Review and the courts. For this reason, make sure that all relevant facts are introduced into evidence at the hearing. For a discussion about hearings in discharge cases where the employer fails to attend the hearing, see Question 11.



  60 When and How Is a Hearing Decision Made?


  You should receive a hearing decision within 2 to 4 weeks. Federal law, under the "when due" provisions of the Social Security Act, requires timely decisions, 42 USC § 503(a)(1), and, under state law, DUA must make reasonable efforts to render a decision within 45 days of the request for hearing. G.L. c. 151A, § 39(b).


The decision must meet the requirements of the Massachusetts Administrative Procedure Act, including that it must be based on “substantial evidence” and free from “error of law.” G.L. c. 30A, § 14(7).


“Substantial evidence” is evidence that “a reasonable mind might accept as adequate to support a conclusion, taking into account whatever in the record detracted from its weight.” G.L. c. 30A, § 1(6). An “error of law,” in the context of UI cases, is usually a misapplication of the statutory grounds for disqualification. Guarino v. Director of the Div. of Employment Security, 393 Mass. 89, 92–94, 469 N.E.2d 802, 804–05 (1984). The decision must also contain adequate subsidiary findings of fact as to each critical issue. McDonald v. Director of the Div. of Employment Security, 396 Mass. 468, 487 N.E.2d 186 (1986), otherwise the court is “unable to determine whether the department’s order is supported by sound reasoning and fact finding.”  NSTAR Electric Co. v. Dep’t of Public Utilities, 462 Mass. 381, 386, 986 N.E. 2d 895, 900 (2012).


Physical evidence, such as documents or video evidence, must be admitted into the record to constitute substantial and credible evidence. BR-158008 (6/30/15). Testimony about what a witness saw when watching a video, unsupported by the video itself and without the claimant’s having had an opportunity to present his own testimony about its contents, does not constitute substantial and credible evidence. BR-10222139 (3/25/15)


  61 Does the Claimant Receive Benefits While a Further Appeal Is Pending?


If the decision is positive at this or any subsequent stage of appeal, follow through to make sure that the claimant gets the UI benefits to which she is entitled. If the claimant wins at the hearing, she has the right to collect UI benefits, including retroactive benefits, pending the employer’s appeal. Also investigate potential eligibility for extended training benefits as the 20 week application deadline for extended benefits starts to run one week aftr DUA issues the decision (See Question 53.)


  62 Can the Claimant Get an Overpayment of UI Benefits Waived or Requalify for UI Benefits?


Waiver of Overpayments


If the hearing or other decision is adverse to the claimant, DUA may assert that UI benefits have been overpaid. Sometimes that assertion results from a redetermination of eligibility under G.L. c. 151A, § 71. Other times an overpayment is assessed because an initially favorable eligibility decision is overturned on appeal. However, under G.L. c. 151A, § 69(c), repayment is not mandatory.


You should always investigate the possibility of a waiver of overpayment if you can demonstrate that the overpayment was not the claimant’s fault. A waiver is not allowed if there is a finding of fraud, which is why it is critical to dispute an erroneous fraud finding. If the overpayment was not due to misrepresentation or fraudulent intent on the claimant’s part, the claimant may apply for a waiver of the outstanding balance of her overpayment pursuant to G.L. c. 151A.  DUA’s regulations on waivers of overpayment are found at 430 CMR 6.01 – 6.13. A waiver will be granted if you can show that the recovery of payments “would defeat the purpose of benefits . . . or would be against equity and good conscience.” 430 CMR 6.05(1).  This provision has been interpreted to mean that either the repayment of UI benefits would cause financial hardship, or that the claimant relied to her detriment on her entitlement to the benefits at issue. SRH § 1472(B) & (C). The claimant only needs to meet one of these tests, but legal services clients frequently meet both prongs. If applicable, enter evidence of eligibility under both prongs.


Where a claimant’s household does not have sufficient income to meet the family’s ordinary and necessary living expenses, the Board has determined that, “as a matter of law,” the claimant has satisfied the burden of proving that recovery of the overpayment would defeat the purpose of benefits. BR-204100 (5/13/14); 430 CMR 6.03 Definitions, Against Equity and Good Conscience; BR-0016 7936 34 (3/9/16) (Key) (income for determining waiver does not include non-liquid assets); BR - 0018 0079 19 (11/7/16) (Board reversed denial of waiver on several grounds including that the review examiner erroneously used claimant's income before taxes).  BR-0022 6462 67 (3/29/18)(Board reversed denial of waiver where review examiner erroneously converted weekly expenses to monthly expenses and used the claimant’s gross income rather than net income). 


In determining whether repayment would be “against equity and good conscience,” DUA looks at whether if due to the overpayment the claimant relinquished a valuable right or changed his or her position for the worse.” 430 CMR 6.03 Definitions, Defeat the Purposes of Benefits Otherwise Authorized.  For example, a claimant may have been eligible to receive welfare benefits, had he not received UI benefits. He relinquished his right to welfare benefits, and cannot collect them retroactively if he repays the UI overpayment.” SRH § 1472(C); BR - 0018 0079 19 (11/7/16) (claimant's one time expenditure for daughter's technician course constituted a "change in position" supporting a waiver of overpayment). The waiver application does not include much space to articulate eligibility under the “equity and good conscience” test, and ideally an advocate should include a cover letter explaining why your client is eligible under this prong of the statute.


DUA notifies the claimant of her right to request a waiver at the time it issues the determination regarding an overpayment. If DUA denies the request for waiver, the claimant has the right to file an appeal and have a hearing on the matter. 430 CMR 6.09. This hearing does not include an opportunity to revisit any substantive issues regarding the underlying eligibility for UI benefits. 430 CMR 6.13. The claimant may then appeal the hearing decision to the Board of Review, and then to the court. The time frame and the procedural steps for filing overpayment appeals are  the same as that for appeals of disqualification.  G.L. c. 151A, §69 (c).


A Waiver Application form is available on the claimant’s UI Online account or should be requested from DUA so that it contains the claimant’s bar code. Waiver applicants should be prepared to submit supporting documentation (e.g., copies of utility bills, rental agreements, mortgage documents, grocery receipts, etc.) with their request for waiver of an overpayment. A sample waiver letter, which lists the information DUA requests in order to act on a waiver application, is included as Appendix D. The information in the waiver letter should accompany the UI Online form that requests financial information and includes the claimant’s bar code.


Under G.L. c. 151A, § 71, DUA has 1 year from the date it determined that UI benefits were overpaid to pursue the recovery of those benefits from the claimant. If DUA alleges that the overpayments were the result of a misrepresentation of fact, it has 4 years in which to pursue recovery.


Advocacy Note: DUA began a practice of denying waivers for claimants who clearly meet the standard for eligibility under the regulations notwithstanding the absence of a change in state law or court interpretations.  In contrast, the federal Department of Labor “strongly encourages states to adopt policies that permit waiver of non-fault overpayments … when recovery of the overpayment would be contrary to equity and good conscience.”  UIPL No. 01-16 (10/1/15) at p. 4. Challenging this practice, GBLS filed a lawsuit, Castillo v. Dep’t of Unemployment Assistance, Suffolk Superior Court, CA No. 15-85-CV-2960 The case was recently settled under these terms:


Retroactive relief: 


DUA has agreed that 660 UI claimants and former claimants’ waivers should have been granted. DUA is forgiving 2.5 million dollars of debt these workers currently owe DUA. Of this group of 660 workers, DUA had already collected on 528 of these workers through tax intercepts, UI offsets, and voluntary payments. DUA will reimburse $742,800 of the money collected and reimburse these workers. DUA will also provide a phone line to provide advice to these workers regarding potential lump sum problems these payments may create in other public benefit programs. Payments should begin in early to mid-April, 2018. 


Prospective Relief:


DUA has promulgated a new regulation stating that recipients of Supplemental Security Income (SSI) benefits, (including SSI recipients who also receive some Social Security Disability Insurance (SSDI), benefits) or Emergency Assistance to Elderly, Disabled and Children (EAEDC) benefits will be presumptively eligible for a waiver. 430 CMR 6.05(3)(b) (as the public notice and comment hearing is scheduled in March, presumably the effective date will be in April, 2019). GBLS and DUA will be working on a subregulatory policy on this issue, and while this policy is being negotiated DUA has agreed to evaluate the waiver applications of SSI and EAEDC recipients under the terms of the settlement before the regulations are finalized. TAFDC recipients should still be able to demonstrate eligibility but will need to continue to complete the financial waiver form.


Notice Relief:


DUA has agreed to change that waiver notice so that when a waiver is denied a specific reason will be provided as to why the waiver was denied, e.g., your income exceeds your expenses, etc.


Potention future UI Advocacy:


DUA has statutory authority to change its waiver regulations and plans to do so. No draft regulations are yet available, but DUA has indicated that the new regulations will include some claimants receiving partial waivers and some receiving deferrals. Even if DUA has the authority to make this change under the statute, it is likely to result in ad hoc and non-uniform determinations and is therefore an issue that UI advocates should be on the lookout for. 


  63 How Do You Request Review by the Board of Review?

The decision of the review examiner of the Hearings Department can be appealed administratively by either party to the Board of Review, a three‑member independent appellate review board within DUA. The current Chair of the Board is Paul T. Fitzgerald, and the two other members are Charlene Stawicki and Michel J. Albano. This appeal, in the form of an application for further review, must be filed or postmarked within 30 days of the date the DUA mailed the review examiner’s decision. G.L. c. 151A, § 40. See https://www.mass.gov/how-to/file-an-appeal-with-the-board-of-review. The Supreme Judicial Court upheld the postmark rule in 801 CMR 1.04(4) to govern the timeliness of applications to the Board under G.L. c. 151A, § 40.  Pavian, Inc. v. Hickey, 452 Mass. 490, 496, 895 N.E. 2d 480, 486 (2008).  


Note: One may mail, fax, or hand-deliver appeals to: Board of Review, 19 Staniford Street, 4th floor, Boston, MA 02114, Fax #: 617-727-5874; or submit them through UI Online by clicking: View and Maintain Account Information → Monetary and Issue Summary → Issue ID → Appeal Issue.




The regulatory “good cause” provisions do not apply to allow a late appeal to the Board. You may obtain a copy of the hearing CD from the DUA Hearings Department for $7.00 (free for clients eligible for legal services).


After receiving an application for review, the Board has 21 days to decide whether or not to accept review. G.L. c. 151A, § 41(a). Once an appeal is filed, the case is assigned to a review examiner at the Board, who reviews the file, listens to the hearing CD, writes a summary, and makes a recommendation to the Board on whether to accept the application for review. The non-appealing party does not receive notice of a pending Board of Review appeal until the Board decides whether to accept the appeal.


Advocates for the claimant should submit a memorandum in support of the application for review, along with the appeal. If the original decision is not based on substantial evidence in the record, or if the case presents an error of law or a novel issue of law, this should be pointed out to the Board. G.L. c. 151A, § 41(b). Additionally, citing to prior Board of Review decisions is persuasive, especially those decisions that the Board has identified as “key decisions.” See Appendix C for a list of categories of key decisions of the Board (note, however, that this is an evolving list). Given the volume of appeals, memos that are short and to the point are well-received and there is no necessity to repeat the facts.


Note: If the Board of Review makes no decision within the 21‑day period, the case is deemed denied on the twenty‑first day after the date of appeal. (This rarely happens). The review examiner’s decision is the final DUA decision, and this commences the appeal period for judicial review; the case must be filed in District Court within 30 days thereafter. G.L. c. 151A, § 41(a).


If the Board accepts review, it may:


	review the case on the record and make a decision;

		remand the case to the DUA Hearings Department for the taking of additional evidence or the making of subsidiary findings or for a de novo hearing; or

		take evidence at a hearing before the Board and make a decision.



G.L. c. 151A, § 41(b).


A Suffolk Superior Court ordered the Board to decide all cases coming before it, including those cases remanded to the DUA Hearings Department for additional evidence, within 45 days after the acceptance for review. Burke v. Nordberg, Suffolk C.A. 92-7030-C (Cratsley, J.) (12/18/92).  Additionally the State Auditor's 2016 UI Special Commission Report, available at https://www.mass.gov/media/1241731/download, recommended that the Director establish a method for prioritizing decisions (by determinations, Hearings Department and Board of Review) for claimants facing financial hardships while waiting for initial benefits or appealing denials.  The Commission recommended that a claimant’s receipt of a needs-based benefit (e.g., food stamps) “shall be a sufficient but not necessary method of proof” of such hardship, and that other indicia of hardship may also be considered (e.g., imminent eviction, threats of wage garnishment due to debts, unmet medical or other critical needs of the claimant or claimant’s family due to delay of the receipt of UI benefits).  We recommend that a claimant’s advocate call the Board of Review at 617-626-6400 to request an expedited decision where the claimant is facing a financial hardship. If decision is still not forthcoming after a hardship request, advise the claimant to contact her state representative or state senator for assistance in obtaining a decision. 


The Board of Review may make independent findings of fact only in cases where it opts to conduct its own evidentiary hearing. In Boston Mutual Life Ins. Co. v. Director of the Div. of Employment Security, 384 Mass. 807, 427 N.E.2d 748 (1981), the SJC noted that in those cases where the Board does not conduct an evidentiary hearing of its own, it is limited by the terms of G.L. c. 151A, § 41(b) to inquiring whether the review examiner’s findings of fact are supported by substantial evidence; see also Director of the Div. of Employment Sec. v. Fingerman, 378 Mass. 461, 463, 392 N.E.2d 846 (1979).


In passing on questions of law, mixed questions of law and fact, or application of law to facts found, however, the scope of the Board’s review is de novo. In Fingerman, the court stated that, when addressing questions that are not purely factual, “if it were left to final decision by the several review examiners, consistent application of the statute to persons similarly situated would be impaired. Application of law to fact has long been a matter entrusted to the informed judgment of the board of review.” 378 Mass. at 463-64 (citing Garfield v. Director of the Div. of Employment Security, 377 Mass. 94, 95, 384 N.E. 2d 642 (1979)).  Decisions of the Board of Review are binding precedent with respect to the DUA. Dicerbo v. Nordberg, No. 93-5947B, 1998 WL 34644, *5-*6 (Mass. Super. 1998).


An issue that comes up often is how to deal with a review examiner's adverse credibility findings on appeal to the Board or to Court as the responsibility for deciding credibility and the weight to be given to conflicting testimony rests with the  review examiner as the trier of fact.  Nantucket Cottage Hosp. v. Director of the Div. of Employment Security, 338 Mass. 1006, 446 N.E. 2d 75 (1983).


In confronting an adverse credibility finding, advocates should determine whether the finding is supported by substantial evidence in the record which requires an inquiry “upon consideration of the entire record.”  G.L. c. 30A, § 14(7). Under this standard, the Supreme Judicial Court has noted that “we are not required to affirm the board merely on a finding that the record contains evidence from which a rational mind might draw the desired inference.” New Boston Garden Corp. v. Board of Assessors of Boston, 383 Mass. 456, 466 (1981).  Courts must inquire as to whether a reasonable mind could accept an agency’s conclusion based on the evidence in the record, and should consider the entire record for evidence that substantially tends toward the opposite conclusion.  Raytheon Co. v. Director of the Div. of Employment Sec., 364 Mass 593, 595 (1974); Allen of Michigan v. Deputy Director of the Div. of Employment & Training, 64 Mass. App. Ct. 370 at 378, 833 N.E.2d 627 at 634 (2005). A good example of considering the entire record is found in one of the Board’s Key Decisions. BR-110773 (1/27/10) (Key). Here, the Board found that even if the claimant’s credibility was in doubt, the review examiner may not ignore competent medical evidence that the claimant’s medical condition rendered him to either perform or to preserve his job. Especially in a discharge case where the burden of proof falls on the employer, rejecting the claimant's testimony as not credible does not suffice to fulfill the employer's burden to prove that the claimant willfully disregarded the employer's interests. Magbagbeola v. Director of the Div. of Unemployment Assistance, 923 N.E.2d 122, 123 (2010).


For an insightful article about how credibility determinations are inappropriately influenced by narrative styles that reflect educational, cultural and linguistic influences, see 14 Harv. Latino L. Rev. 155, Narrative Preferences and Administrative Due Process, Spring 2011.


Although the Board has traditionally not held many hearings, recently a GBLS case was remanded from the District Court to the Board rather than to the Hearings Department which held its own de novo hearing. See Curtis v. Commissioner of the Div. of Unemployment Assistance, 68 Mass. Appt. Ct. 516, 525 (2007)(“… the board may take additional evidence or send this matter back to the review examiner …). The remand order specified that the action be remanded to the DUA Board of Review for a de novo hearing. Advocates wishing a remand to the Hearings Department should ask that this be clearly stated in the Court’s Order. In this particular case, the claimant and employer were questioned by all three Board commissioners and the Board’s staff attorney. GBLS was pleased with the thoughtful opinion of the Board reversing the denial of UI.


(A sample appeal letter to the Board is attached as Appendix L.)



  64 How Do You Appeal to the Court?


One must appeal the Board’s final decision—whether it is a denial of the request for review, or a denial after acceptance of the decision—by filing a complaint for judicial review within 30 days of the date on the front of the page of the Board’s decision.


Either party may file a complaint or petition for judicial review within 30 days of the Board’s decision. Again, if there is no decision within the 21‑day period, the application is deemed denied on the twenty‑first day, and the party must take an appeal within 30 days thereof (i.e., within 51 days of filing the application for review). The Court must receive the complaint or petition before the expiration of the 30-day period; it is not sufficient for the complaint or petition to simply be postmarked within that time. Garrett v. Director of the Div. of Employment Security, 394 Mass. 417, 475 N.E.2d 1221 (1985).


An appeal lies in the District Court within the judicial district where a party lives, last worked, or has a usual place of business. G.L. c. 151A, § 42. As DUA’s principle office is in Boston, a one-party appeal may be filed in the Boston Municipal Court.  Judicial review is provided pursuant to the state Administrative Procedure Act, G.L. c. 30A, § 14.


For indigent claimants, the filing fee may be waived pursuant to G.L. c. 261, § 27C. Although the statute does not require it, many District Court clerks insist on documentary proof of the assertions in the Affidavit of Indigency (e.g., a copy of a claimant’s EBT card (welfare receipt) of showing eligibility for food stamps, Medicaid, or other means tested programs) or require approval of the waiver request by a judge.


Note: Any delay in approving the waiver of the filing fee occasioned by a clerk’s seeking further information or judicial approval does not toll the filing deadline for the complaint. Do not leave the courthouse without insuring that the clerk has filed and docketed your case—and ask the clerk to stamp your copy of the complaint with the date and the docket number.  Although in some District Courts, the clerk will insist that the matter go before a Judge, if the affidavit is regular and complete on its face this should not be necessary. Reade v. Secretary of Comm., 36 N.E. 3d 519, 525 (2015).




Under G.L. c. 151A, § 42, the plaintiff must serve the complaint upon each defendant (the Director of DUA and the employer, or simply the Director of DUA in a one-party appeal) by registered or certified mail, return-receipt requested, within 7 days after commencing the action for judicial review; and the defendant employer must file its answer within 28 days. In Caldwell v. A-Sales, Inc., 385 Mass. 753, 754–55, 434 N.E.2d 174, 175 (1982), the SJC held that where an employer deliberately chose not to file an answer in an employee’s District Court action seeking review of denial of UI benefits, this went beyond an “innocuous mistake,” precluding the employer’s right to appeal the District Court’s judgment. The SJC also noted that because the requirement to file an answer within 28 days of service of the complaint was a statutory requirement and not governed by the rules of civil procedure, the District Court had improperly allowed the employer’s late-filed appeal. Nonetheless, DUA’s Legal Counsel has assented to late-filed answers by employers’ attorneys.


Note: The answer does not include the record of the proceedings (including the transcript); DUA is simply required to make a “reasonable effort” to file the record with the answer. G.L. c. 151A, § 42. DUA may also file a copy of the record in lieu of an answer, which is increasingly DUA’s practice.




The court will review the administrative record but will not conduct an evidentiary hearing. The petitioner must mark up the case for a court hearing, although some District Courts will automatically schedule a hearing after receipt of the case record. Although DUA will argue that the court should defer to its expertise, the SJC has frequently held that “principles of deference [to the interpretation by administrative agencies] however, are not principles of abdication.”  Smith v. Commissioner of Transitional Assistance, 431 Mass. 638, 646 (2000).


The court will only admit any new evidence after it has granted a motion to remand to DUA. It is important to request that the court retain jurisdiction pending remand to avoid the necessity of filing a new petition, along with an additional filing fee, if the claimant is again disqualified after the second DUA hearing and Board of Review appeal. Any further appeal from the District Court is taken to the Appeals Court in accordance with the Massachusetts Rules of Appellate Procedure.


(A sample complaint for judicial review is attached as Appendix M.)


  65 How Do You Recover Attorney’s Fees in Unemployment Cases?


If DUA itself violates federal law or the U.S. Constitution, a claimant who successfully challenges that failure may be entitled to recover attorney fees against DUA under the federal Civil Rights Attorney’s Fees Awards Act. 42 U.S.C. § 1988. For example, if DUA unreasonably delays making an eligibility decision or has a practice that unreasonably delays decisions in a class of cases, DUA may be violating the “when due” requirement of the federal unemployment law, 42 U.S.C. § 503(a)(1). If the agency denies procedural due process because of a defect in its hearing procedures, it may violate the federal requirement that an aggrieved unemployment claimant receive a “fair hearing before an impartial tribunal.” 42 U.S.C. § 503(a)(3).


DUA in a petition for a judicial review under G.L. c. 151A, § 42 will claim that the District Court has no jurisdiction to award attorney’s fees, and has prevailed on that point. Although District Court decisions exist to the contrary, any constitutional or federal law claim with an attorney fee claim under § 1988 may simply be filed in Superior Court, which does have jurisdiction over federal claims and their attendant fee awards. The District Court petition for judicial review can then be consolidated with the Superior Court Action. The Supreme Judicial Court has held, in another context, that a proceeding for judicial review is an appropriate place to raise a federal attorney’s fees claim. Stratos v. Department of Pub. Welfare, 387 Mass. 312, 439 N.E.2d 778 (1982). If the claimant prevails on nonfederal grounds, the Court need not decide the federal claim in order for the claimant to lay a basis for an attorney’s fees award. It is enough that the undecided federal claim is not frivolous and that it shares “a common nucleus of operative fact” with the other claims on which the claimant prevailed. Draper v. Town of Greenfield, 384 Mass. 444, 425 N.E.2d 333 (1981). Under the principles of 42 U.S.C. § 1988, reasonable attorney’s fees should reflect the objective market value for comparable legal services in the private sector. Stratos v. Department of Pub. Welfare, 387 Mass. 312, 439 N.E.2d 778 (1982).


In addition, a private attorney who has represented a UI claimant must petition DUA (either the Director or the Board of Review, as appropriate) for approval of attorney’s fees before collecting her fees from the claimant. G.L. c. 151A, § 37. An approved practice is to place the fee in an IOLTA account and then obtain approval after services has been rendered.  See an instruction sheet for petitioning DUA for attorney’s fees is available at www.masslegalservices.org. DUA also takes the position that a non-profit that solicits contributions for representing claimants in UI appeals must also obtain approval under § 37 to do so.


Requests for approval of fees should be submitted at the Hearings Level to DUA Director's Suite, 3rd Floor, Fee Approval Requests, 19 Staniford Street, Boaton, MA 02114 or email: section37fee@massmail.state.ma.us and at the Board of Review to Department of Unemployment Assistance, Board of Review, 4th Floor, 19 Staniford Street, Boston, MA 02114.


Note: As a practice point, an advocate determines what fee to claim based on what he charged the client for representation and what the claimant agreed to under their fee agreement. If there was no clear fee agreement, it is likely that it will be difficult to get the Board’s approval for attorney’s fees.
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  Appendix G: Work Search Log


  
    (Download Appendices in PDF fromhttps://www.masslegalservices.org/content/ui-appendices)
  


  [image: Appendix G1]

  [image: Appendix G2]


  Appendix H: Unemployment Claim Checklist
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  Appendix I: Request for Personnel Records
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  Appendix J: Sample Subpoena for Use in UI Cases
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  Appendix K: Proposed Findings of Fact and Rulings of Law
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  Appendix L: Sample Memorandum to the Board of Review
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  Appendix M: Sample Complaint for Judicial Review
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Appendix O:  DUA Good Cause Guidelines
DIVISION OF EMPLOYMENT AND TRAINING

HEARINGS DEPARTMENT
GUIDELINES FOR DETERMINING GOOD CAUSE

“The ollowing are gidelines for what constitutes good cause for fiure to
eppearat a hesring. In determining good cause, Hearings Department sl
‘may ook for guidance to analogous egulatory ind sttory provisons,
suchas 430 CMR . 4,14,

GOOD CAUSE REASONS

* The hearing notice was not eceived by the appelant due o postl service

ilue, adress errr, or other reason beyond the appellant’s contol

“The hearing nofice was received lte by the appellant due to postal
srvice delay, addsss errr,or othr reason beyond the appellnt’s
contrl, and the lat receiptatributed 0 the appellanc’s alure to sppea.

= Anurgent situaion arose on (b day ofthe hearing that sequired
immedise attention and prevented the appellat rom notifyng the
Hearings Depariment o the appellan’s inabilty to appear. Examples
include, butare pat imited fothe following: family emergency, iness,
accident, weather-telated difficulie, ncazceraion, ransportiion
diffeales.

= Death of a houseliold member oran imumediate fily member (including

aspouse, child, parent, brother,sister, grandparent, stepchild o parent of
aspouse).

* The sppellant was absent from the Commenvealth for the purpose of

seeking eraployment betwesn the date ofthe Notice of Hearing an the
hearing.

e appellant i unable to effectively comprehend English andis ursble:
‘o find 2 suitable tanslator 1o explain the Notice of Hearing.

“The appellant acrived, with justiffable season, afer the ten-minute grace
period. Examples include, but are no imited 10 the followng: e,
accicen, weather-elated diffculics, transpartation difficulties,
unfarmilfity with the hearing location.
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Condusion

s the foregoing futsand discusion make clear, Ms. X may not b disgualfed fom.
receiving unemployment benfit under the temporary mplogee provisons o <. 1514, § 25(6).

Respectuly subsited,
Ma X
By e attomey,

AT Atomey
Legal Servces
123 Pl St
Boson, MA 02114
173711234

Dated: May 3,2006

=
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Appendix N:  DUA’s Glossary of Terms

Glossary

Areae B erios
15l e wags i ing e s ey compltod e g s e e e b
I compted r e e of ot i, 10 e sty bl for et i e
ey b e, w0 b Sl e et DU vl ol i ot dom:
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15l ot o ety e pocdoly gl ol g youe by o el he e
el s ot .

eS8t s sy v, pto e et i

2t i e of sk o ol T s dtrmiod by kg you bt ki o b
T i s f ks oo bt bl 30 s g 26 e g s
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1t o compltd ik s iy g o n iy v, Yo
SoctSecuity N

i e B o i o b DUA e b e e S Code o 195,35
e 28 USC 8560110, 6038, 6050 1 ey Sl Sy b i prcesin s i o
oy

15t v ckphons et o wekly b, Tl s sl i gl or S
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JOB SEARCH ASSISTANCE
o
e e ey )

CC\. Program (SNAP)

TEro It | gGNAP
ens
e

Leam abootjob et g cudng e

g SAD bt el

" Computas g presioal ol
s arecor tnachngs o

Pumlcans o e s s dpharmaces,
One-Stop Career Centers Vorking and sl

are located across the state. sty for SHAP benett,
witha s of s service, howrs of opeation, and
st g0t o mowrmten SNAP Htine

o oo govjobasent

Commonwealth of Massachusetts
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m

i

Review Hearing

Note:

Inform clent o potential avabilty of exiended Ul whie
partcipating i vraining undor G.L.c. 151A, § 30 (he Training
‘Opportunities Program). Bo surs o nform th clet thal up o
26\weks of xtended Ul benefis ro available only If cliont
‘applies within 15t 20 woeks of a new or approved claim and
e possilly that there may be availabe funds (o pay or &
raining program. For more nformation about aining programs.
refr client 1o One-Stop Career Carter. Note: the clent must
‘apply for the extended Ul benafis i DUA and any delays by
e Carcer Genlar doss no sop e 20 week clock fom ruraing

‘Ghack for sighilty for ther programs (2.9, TAFDC (welare)
Foodstamps (SNAP')(see sy qeling/c63stamos o), Ful
Assistance, etc). Tris s especialy mportant f s s the.
laimant’s ppeal and she s o recaivng UL If he clen nas
il or o oher income, sihe may be elgble for 3 variey of
programs. You may want 1o speak to a weffare advacate to
‘xplore alpossibilts of incame maximzation, ncudng
Subsidzed chid care. For advice, use e Legal Resource
Findor, v massic org. Tha LRF provides canlact information
or ogal aid and olhe programs that may be able o hip for free
or ata low cost. I wil also provde lnks o legal nformation and
selfhelp materials.

Inform clientofpotental sigibiltyfo sarned income creit
(Call 1800-TAX 1040,

Bring it rlease form and clnt's Sacial Secury # you il
alsoneed apicture D 1o goL ).

Got copies and review alldocuments from DUA . Review al
of thasa documents wih cient — especilly claimant and
employer statements.

Checi fortmeliness of employer' response to iim (1 beyond
10 days wihout ‘good cause” employer Ioses party satus and is
aviness only)

1 it uses Ul Online, you can access fles on ne at nerviow
i clont who will noed to use hisher in rumber. 1is nota
o0d pracice o 0btain the clent’s pin number as he.
imporiance of onfidentialty of het number should be
reinforces
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On Decemiber 25, 2012, the Bourd s decson that reversedte Review Examiner
Athough the Bosrd adopted sl ofthe Review Examiner's findings of e, withou the

benefitof holding s own hering. i concluded that B engaged i defberae miscondut
i il disegad fthe mployer's nterest by iin o oty it on Apeil 22012 that

hewas going 1 b absnt from work

On April 5, 2013 the B s a cometed decision

Under GL.c. 15LA. § 41 th deision of the Berd i thefnal decision of DUA forthe

purposes o judicil review

B now secksudical review of DUA's final dcision purssant 0 GL. . 1SIA. § 42,

CAUSES OF ACTION
Pl epents and incoporsts th llgatons contined i pssgraphs | -27

DUA'sdecisionis based apon a ror o i vilsion o G & 03, § 14TXG)
e G L. 151, $256X), becuss there i 5o eidonc i thercond 0 st
ashowing a1 had e st o mind 0 suppora disqalfiatin o defberte
isconduct or Wil disgand o the employers e, o  nowing vioaion of 4

okl or plicy.

DUA's decsionis unsupporid by substanial evidence i vioaion of GL. ¢ 30A,
SI4NE) wher it gnorssbsanisl ad vt evdence in e rsord hich
demonstates hat the pliaif idnot havethe e e of mind eqived for
defberae misconduc. DUA's decision o mpermissbly efies on uncoroborated

hesray i forming the bsi of s dsison

201
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Cenifcae of Senics

1 Ab L Available Panil's Atomey. crity tht 1 snved  opy oftis Complsint for
Judicial Review on he defendants by g copy et clas cerifed mail, etum receipt
requested o Jefie Riter,Diector, Department of Unemploymnent Asistane, 19 Saniford
Stee,Hoston, MA 02114 and Home Healh Sevies, Inc, 123 Swe Seet, Boston, MA, 02114
is 24 day of Apeil, 2013

AbL Availabie

2
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S 106 CAAR 204420, Tuble of Pagmens Standards Bocause DTA rgaltions o nt provide.
iy mechanisn o pay TAFDC retroseively, if DUA wers o recoup he overpayment o s
pero ther o oty tat M. XXX can recover he TAFDC prymentsshe would
Glherwise have recived

Moreovse, Ms. XXX relinquihed additonsl monctary ights by not spplyin for TAFDC
uring i period. M. XXX ood stamp alltment would have besn signicanly
increaicd durng thisperiod i hr ourc of incone was TAFDC and shild uppor,H oty
rental abbgation woukd have been sgnieanlyreduced:

For sl o the above essons, h rsoupmentof e overpaymet would b againstequity and
s00d conscence and Ms. XOCXY's request o 4 waiversheuld be pproved.

2 3s XX o because it would defat
ofherwise wthorized if DU recovered the overpayment.

purpose of b

N XXX s cligibe for 3 wiver under DUA'ssterstiveconsideraton. In detemiing.
hether  limant s eniled o waier nder i et th iy s heerthe cimant nd
er Tl ae sble t afford o pay bck the waiver, M. XXNXX's il informtion
includad i the waier form, bt 1 want o ke s pportunity o st an er desperte
Tnsnial sitution

. XXX s b ctively secking Il work bt cannot scure any cmployment Vs
XXX reeives S478in TAFDC for her e and o child and hr ther hik s e
pproved for SS1due 1o seere disabiity nd s wil b receiing S704 pr monthin
Supplemental Security Income (SS1) Bessuse hor dughter's S s ot spproved he housing
oy ha not et resslulted Vi XXXKXC rnt, butshe will e eting  tnt increse.
She s cumenlybehind on hr o nsurance paymments andwiliy bils. Forll of e ahove
rensons i lar tht M. XXXXX doss ot have the inancislfsoures o pay back the
ovepayment

Concluson.

M. XXOX'srequestfor  waiver of an overpayment should be pproved s sh clerly et
ot st that DUA cmploys i dtermining warvrs. Thank you or your orsidration of this
et I you ave amy questons lese cal me a ¥ K68

et s T

ot b e Koy bl oy e A
S ke opeit

Tl kb ot » 8 h s s 30 ofcn e et 6 YO0
e e s s o s k.

m
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Appendix R: Assistance Programs for Massachusetts Residents

Assistance Programs for Massachusetts Residents
Wheretofind

0
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Divisior of
== Employnient
and Training St e s o
Frittraia

Boson iAo
Phons: 6727501

'RESPONSE TO STATEMENT ON FAILURE TO ATTEND A HEARING.

APPEALING EARTY:

DOCKET NUMBER:
Ss.xuMBER:

'DATE OF MAILING: 12569

T espons 0 s o yor e o st s b, o i s temen cosiniog
o g 0 s 8 b o oy e

0 Yoo e by i e resons e DO s ood csre
o eur e b end e vy Sheold g, The e il
e o g o ok e i e s 10 e

O3 Yo e hrey ot s s ven DONOT coninss god
e o your Bl o s e iy et hesring. The
i i iy s, (01 CRAR 103 (10K0 o e Sard R
e Prcie 1 Procour).

Sharon Navarro
Principal Review Examier

INTERESTED PARTY:
DUERMSTEDEARTY:
|
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Appendix K:  Proposed Findings of Fact and Rulings of Law

COMMONWEALTH OF MASSACHUSETTS
'DEPARTMENT OF UNEMPLOYMENT ASSISTANCE
HEARINGS DEPARTMENT
WRe Me X
558 Doxoxcsoo
Docket e

CLAIMANT'S PROPOSED FINDINGS OF FACT AND RULINGS OF LAW

“The folloing propose fndings of ot and alos o law are submiid n bellfof
M. X i suppot of b i forfll unrmplyment bt Thosspropose fisdings nd
oligs demonstre tat DUA'sapprovl of e cli is comct

Peoposed Findings of

L The ciaimant,Ms X, vas employed by R, a tmporaryageney, rom December,
2005, o Jumuary 21, 2005 Doriog his e, she worked 3 i Executive Asstant on o
asighment et By

2. When M. X sated theasignmentat By, shews ol i ol st for ix ot
o o i, he oo e, Ms M. o was bisd at Byyyy, 6l s X o Feiday,
January 21,2005, tat he ssignment s coding hat day (e oaly s wecks),

3. M. X s upset when M. M. old he hat the assguascat was ending, M. M.suggested
Bt s X conact b o Monday o request a pew asigamet,

4 Ms X i fact ] s M. o0 Monday, Jmary 24, an e a voio mail messae.
5. M M. rtumed Vis. X s call on Tuesday,Jauary 25, and recommended that s, X contt
LM, 3 recnuer oo Cambridge ofce. M. X called i splc o L M. rght sy and
hn el es s e eferences,stating that se s “available t St any ssgament
immediely”

6. As el f e cotacs wilh LM, M. X interviowed wit  company caled Vzzzzon
ether January 26 o Jaory 2, for suother femporary ssgnment rough R,

7. Following the nervien Ms. X repatedly clled LM, o follow ups howeer, she nver
received  esponse fom b v

8. Rooox never adsed M. X i g or ohervise, s e focontac h ey for
assgament would reselt n beg decmed o have Yolunarly gt employment.

Proposed Rulngs of Law
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Ma. X chim i propery snslyzed underte provisons of ... 1514, § 256,
applying 0o temporcy employee of  temporary help i,

A Ms.X’s Separation Shall Not Be Deemed a Voluntary Quit Because She Was Never
Advisein Writag ofthe Oblgatin to Contact R upon the Completon of .
Asigoment.

G.L.c. 151, § 25(0provides i “s temporary smployee of a temporaey el i shall
e deemed (o have volutarly quit employmnent i e employee doss ot contc he temporary
el i for resssigament efoe n for benefts. * However, h scante fucher provides
hat"Tloe o contact e temporary el i shal ot be deemed o volunay quiting uless
e claimant has been advised of e blgation i wriing {0 contactthe e upon complton of
an asigoment ™ Ms. X neves eceved,in wring o ofherwise, any rtifcaionof s obigaion
10 contactRocx upon completon of b assgnment. Fo i easonlone, Ms. X may ot be
disqualfed from eceiving wnemplornent beaeis uader G.L . 151A, § 2561

B FvenIfMs.X Had Received Notication of the Obligaion o Contact Rexx upon
‘Completion of an Asigameat, She May Not Be Disqualified Because She Did in
Fact Fulfil his Obligaton.

Ragartless ofwhether R noiied Ms X of th abligaion o ontctthe agency
‘pon compleion of an ssigament, M. X may ot b disgualifed fom eceving
‘mennploymentbenels undee G.1 . 151, § 2561, becauseshe did . et conct Rocex i
an effort o abisin v ssignment.

On Eday, Jamuary 21, 2005, Ms. X scused a lengh with M. M, the R
recrites, herdsmay  the it tat b By asignment was ending sty el tan
Shehad xpuctad. Vi, M. 1o Ms. X 1o contacthe on Monday, Janiary 24, sbot secking &
new ssgnment

M. X 4id i fac contact M. M. on January 24 and Jft a volcenal]mssage, altough
M. M. wasout hat dy o snowsors. When Ms. M. reumed e callon Janiery 35, M,
X immedistely fllowed her advice o contct LM, arcrtr i Rox's Cabidgs offie.
‘Afer speakingto M. on the elephone, Ms. X emileda resume e cover e

s resultof these fforts, M X rceived an ntrviw, hough s, o  emporay
position with a company alled Vagaqa. Albough Ms. X repestedly folloved up with LM.and
e R s, <henever eceted ol for s Vagga postion o 1y ot
emporzy psiion hrough R

Asa result of e conacts with R, fllowing th end of e asslgnmet with Byyyy,

it b ffors 0 s & s job asigment hrough R, Ms. X may ot be disqualifed
o seceving wnemployment beneits unde . 1514, §25(6(1).

250
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17 OnJune 5, 2012, DUA sent 8 a Noic of Disqulification on the grounds htsh fied
without adequteresson o inform hr nmployerof b inaily 10 retun 0 work and

hus the separaion became il

15 Onlinen.202.B

il request o  haring.

10 Onuy 31,2012, haring was held i the DUA's Bosion Ofce befe  dly
appoied DUA Reviw Exaniner, B was presnt butcue 0 misundersanding, he
mployer expecied s eeshane hearng and did ot arend. The Review Examiner ook

evidencea tishering

20 On August 25,2012 the harin s r-comvencd bfore s DUA Revies

both pares paticipated inthe haring,

21 On Scptember-, 2012, fhe DUA Review Exanines reversed hedecson o deny B UL
andfound that she wasenite o bencis The Review Exaniner conclded tha there
s  miscommuicaton betwcen th paries and hat the i Tblived erpior
conversaion with hr mplosr xcused e rom making ay e cals 0 e
mploe il she s ling bl o retum to vk, The Review Fxaminer frher
Conclded hat the linif' ack of ommurication with the cmployer was  lpse

odament and no defberte o nentonsl wongloing,

22 On o sbou Sepember 2012, the employe speled

23 On December 25, 2012, the Bosed of Review

ard") slowed resiew, ffording the
panie the pportuity o subait witienreasons foragesin or dssgrsing withthe

decision. Only B responded and supplied  mermerandum on Ociober 22, 2012

20
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Appendix H:  Greater Boston Legal Services Unemployment
Claim Checklist

Tin
(A “CHECKLIST MANIFESTO"

1. Inital client meoting.
& intervewclent’
b, Clentretainer and authorization form (ncuding student) sgned.
. Generalrelease for DUA & medical releases signed. f necassary.
6. Authorization fo release of personnel recorcs signed
o Colct documents from cient

‘Any noticesor decisions from DUA.
any eters, statoments, or warnings from employer
Medical documents, f elevant.

Pay siubs, relevar.

Union coniract  applcabl.

Employment contact, 1 appicabl.

Employer s book or handbock, # appicabie.

. Ask cientwhether employer provided DUA-aproved nfornation
onthe right o flefor Ul (1 ot o olner good cause fordelay, can
prede f necessary - ses GL <. 151A. §62A)

. Ifom cient of b search requirements and worker profling
{ssues (ncluding weokly certcaton requirement snd noed to
keep a work search log of atleast 3 contact a week)

i uggest st 3l rios ook gaharing and s reparsion Plgso bo sensehe
10 e s o VarSpaitn oss (TS o provle Chr ety Th 1t sl
e 353 ocucion 810 ShOUS e cpan 01403 Quosons 1 b 5 U fometon 55
oSl bl h plac of wak and WhlRappane 5 CHCa 1 you bk 10 3 1 et S0
Rt th i e et D v Yooy ESpecly b act e e
R chanc g vr. The Sccond rctin,occrn oty s covloped h hery o e cos,
o s e fcusedwih S o4 Qesitin 1 o 1 Cenl wht ks 1 et
1Th ase (oo s nakd o kncw ht I ot -l oot 1 Soparaton bt aer a ooy 10
Ot nreior. oy o facs vl e i) Th o ety aows 10060 Tk
Bt e maons o6 G 5 o 653 fyoo AL Some el a0 Yot 30N
eeing o e prepar and conient

Y
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Appendix D:  Sample Letter Requesting Waiver

el

Depastmentaf Unemploymmont Asistance
19 Staniford St
Boston. MA 02114

Re XXX AN

N: 000-00-0000) Request or a Waivr o an Overpayment

To Whomit May Canern

L submiing. request for  waivs of an avstpayment on behalfofmy
SACNXX. Enclosed please ind 2 copy affhe ttcmen of overpayment and s, XXXXX's
Waiver equest. A eplained i dtalblow, Ms. XXX i entled o 4 waor 25 sho et
h standard st forth at 430 CMIR 605 s th rcovery of th averpaymnt wovld dfes the
purpose o benefits othenwise auborized and recovers wouldbe gainst cquiy and g00d

Bief Factual

ackeground

s XXX rseived staement of oxerpsid account allging e was overpsid unsmploym
insurance. M. XXXXX appled for U beneits in Jnuary o 2011 s rscsived benefits Tom
April through th end of Jone. M XXX was determined o be inligibe for UL benefits a¢
el of appeal by th amployer, i resuled i averpayment f 32 277.00. The Diisia
of Uncamployment Asistancs comeoly detonmined hat e oerpaymment s s 1 cror ind
ot the lamanes s, M. XXXXX sk a waiver for the Fll smount of S2777.0.

1, Ms. XXXXX i enited {0 waiver because i s against cquity and good conscience (0
recover the payment because M. XXXXX woukd v beenentted o other benefts but
forthe eror

I deermining whethe ecovering am overpayment woul b aganst good conscience 1nd
quity, DU b equird ook a hethe therceipt o Ul resuled i he himnt

linguising aherights o hangad er positon fo the wors. s XXXXX clsrly mcts his
S,

M. XXX i single mother of 2 hidre wh docs ot receive sild suppor, 1.
XN i not eceived UL she would have b ligibe forsupplemental paymcnts of
Transitonal A 1o Famles sith Dependint Clildrn (TAFDC) trough the Deptmentof
Transitonal Assistance. Hor supplementl TAFDC rant onld ave heen S478.0 pr .

m
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6 c v s by il e e
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et
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Key Decisions - Suspended
Employees (/key-decisions-susoended-employecs)

Follon the finks below o key Boax of Review decisons about whether  cimant, who
s been suspended from wor s elgible for nempoyment benefis

Key Decisions - Training (/key-decisions-taining)

Findfinks to key Bosrd of Review decisons about whether 3 worke is eigibl for cerain
raining benefts whie unemployed

Key Decisions - Unemployment
Status (/key-decisons-unemployment-status)

Fintfnks to key Bosrd of Review decisons that consicer cicumstances that afect
whether a worker s eated as being “unemployed” under the s

Key Decisions - Voluntary Leaving (/xey-decisons-voluntary-eaving)

Fint fnks 1o key Bosrd of Reviesdecisions about whether workes are elgbie for
Unemployment benefits afte hey auit o

2
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i i her i s, nd hat she id not kv how ong she wld i the
Hospcal. B beleved thatshehad propery nsfed ber employes o hr coniming

absence il some indeterminate dat nthe e

On March 31, 2012, B dischard hrsel. despce h fc htshe il ad a eer and
ol Uponhe s, he doto at h hosptal 14 B 05 o prmary physician
and ot noe saying tht T could retum 0wk on Wesdnesday, April 4, 2012 On
Apil . 2012, s her pimary physicanas nsucted. The primary curephyscan

wroteher not excusing her from work on Aprl 5, 2012. B coninued 1 experince

pan end £l 0 10 work

On Monday, Aprl 8, 2012 B reurnd t wark wit he o doctors” ntes and sated that

hews ready o rturn 0 work,

The employer erminatd B's employment an April 2, 2012 for alegey being aNo

Callo Show on Api 2, 2012

On April 5, 2012, B's supervisornformed er thatB's s had been essigned 0
other mploges sine  had ot retumed 0 work when expected. B wasupse thther

st had been ressned andindicaed that she wanted to ke working for the
employer. The supevisorseid that there were some ew casesand she would make e

phone calls ndicatin thather were potealy some casesthatcould b assigned to

B The employer did not cotact B withany e cases

PRIOR PROCEEDINGS

B appiedfor UL en April 27, 2012 with n ffective date of Apel 22, 2012

Y
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Appendix A:  Unemployment Insurance Centers—Statewide List
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2

businessisa the Chales . Hurley Bulléing. 19 Suniford et Boston, SUFFOLK.

COUNTY, Massachusts, 21

Deendant, HOME HEALTH SERVICES, INC.,(‘employer), i PlainiT'sformer
employe, which,oninformation nd bl has s principlplace of usinssat 123

Stte Swest, Boston, SUFFOLK COUNTY, Massachusets, 2114

STATEMENTOF EACTS
LT, Ann B, worked forthe employer pastime,approimatly 1825 hours p

ek, s  home heathaide rom February 2010 trough Mrch 23, 2012

B worked i liens’Homes,asssting withpersonalcare and household tsks

08 March 26, 2012, 8 went 10 e emergency room and was diagnosed with diverclis

and peforation of the colon.

18 was scheduled 0 work on March 26 a0d March 27, 2012,

15 was Fomaly sdmitid nto the ospitel on March 27, 2012 and was dischirged on

March 31,2012, Whil admited, B was gven narcotcs t mans

e pain. During this

time, B washeavly seded

Whilehosptlzed. B relzed thtshe had o subomit e Gmeshect by Tuesday inorder
Torecivea pycheck. On Tuesdsy. Mareh 27 2012, with the asssance o a urse, B

fixed he tme slips o er employer

On o about March 27, 2012 o March 25, 2012, B had camversatons v thetclphone

Wit her emploger during which B explained thatshe was in th hospcal, tatshe had
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Appendix G: Work Search Log
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Key Decisions - Miscellaneous (/sey decisions miscelancous)

Find lnks to key Board of Review decisons on verous torics that e not sed aisevhere
on these web pages.

Key Decisions - Monetary Eligibility (/sey-seciions-monetary-+igity)

I the inks b, you il i key Bore of Review cases decding whether  worker
eamed sufficent qua fying wage tobe eFgbi for nempioyment beneis

Key Decisions - Overpayment (/sey-decisons-overpayment)

Fi ks 1o key Bosrd of Review decisions about claimant’s oligation 1 eturm
Unemployment benefis that should not have been pad.

Key Decisions - Part-time
Employment (/sey-decsions-part-time-empioyme:

Followthe links beow 1o key Boardof Review decisons about whethes part- 6me work
affects ety forunemployment benefts.

Key Decisions - Remuneration (/key:decisons remuncration)

Fin ks t key Boord of Revies decisons that considerwhethercetain types of
employerpayments disqualy  worker fom receing unemployment benefis.

Key Decisions - School Employees (/key-decisions-scho-emsioyees)

Fint kst key Bord of Review cases that dcide whether chimants who work or
educatons! nstitutons ae entited t collct unempoymment benfits

an
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Appendix Q: Health Care Provider’s Statement

[Practce Notefo the 2019 cdifion: DUA i inthe proces f preparing a new form to
comply with the Americans with Disabiliis Act (e curren form i no complian) This
formlsts some nformation that shoukd be ncluded. Advocates should supplement thix
form it additionalinformation sbout the claimants biity to work fll G or part
e, with or without  reasonable accommodation.

Lsue I

s o e St af
T e el e o
o S D M
e e
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Appendix C: Board of Review Website Directory of Key Decisions

What would you like to do?
For Board of Review (/org/bosr-of-review)

SHOWING RESULTS.

Board of Rey

w Appeals (/ooar-of-review-apocals)

After an unerpioyment heing and decion by the Deprtment of Unermpioyment.
Rssistance Hesrings Department, the nextlevel of appeal s o the Bord of Review.

Board of Review Public Records (/bos-of-review-pubicrecords)

Learn how to request and access publi records fom the Board of Review (BOR)

Key Decisions - Able and Available (/vey-decisons sble-and-avaatic)

Find ks to Bosrc of Review ey decisons about whether workersmeet the aw's
recirerent to b able, avaiabe, and activey Secking work e claming unempioyment

bereis

Key Decisions - Appeals (/rey-

5

Find ks to key Board of Review decisons about he unemployment appeals process

s
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{see the next section or a forther explanation of fina dsmissals. 1f the appellar
docs not respond at all, no further notce s sent. The "NOTICE of DISMISSAL®
simply becomes final

“The Hearings Department will consider removing a default and rescheduling
hearingif s WRITTEN response.

1) Isreceived tmely
2) Is received e due to documentcd mail delivry delay, AND
3) Demonsiraes @ good cause reason fo missing the hearing.
TIMELY REQUES
= A request will be considered imely if receved postmarked by close of
business on the 10* day after the “DefaulUNotice of Dismissal for Feilure 0

Atend a Hearing” was mailed (0 the party. The following are
EXCEPTIONS to the le:

+ e 10 day Fll on  Satuday, Sunday. ol iy, the reqest il
e consiered mely i ecived o the st s ay.

1 the request s received beyond ten days and the party indicates the reason fo the
late response i due t cither nom-receiptor lae receipt of the "DefauluNotce of
Dismissalfor Failure 1o Atiend Hesring”, the request wil be considered timely.

IMPORTANT NOTE: 16 the appellant's writen esponse contains nsufficienc
information, s unclear,or confusing,arempts to comact he appelant by
telephone shallbe made. All stiempts must be documented in the foder
clanfication s no reccived,the case may be dismissed.

I

* “The hearing notce was notreceived due o postl service filur Gin his
case, the party will be ursed (0 provide a secondary address and to call the
Hearings Department voice response syste (0 check o the date of the
hearing to prevent  second default for non-receipt of the hearing nctic.

xma

250
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caled the offce, but sh remained uncriain ofhe condition nd the extent ofhe llness. Upon
e etum, B provided her employer with noices from two doctorsand expested 1 esume work.

B wasnformes that e lients had been reassgned, but that hesupenisor wold ke some.

call and possitly comnet e with samenew cliets.  was ever 4 htsh hadactuly
bocn terminsted,but asthe mplose e hr o fthr asignments,she aplid for and was
denied U1

The Ul proaram povides criica nancia ssisance o unemployed Missachusts
Workers o haveost i job (hrocgh o fult of s o andwho e sl sndsvalble For

work Planif sk  evers of thisdession bessus denyin Ul benefitsunder thse

cirumstancs is an ero of law unsupported b subsiantl evidence

JURISDICTION

1 wsdicionis confered on this Coutunder GL € 30A, § 140) and . 151, §42.

PARTIES

2 PlandT, ANN B s residentof 123 M Stree, Bosion, Masschusets, 02114, Atall
elevant e, she was emplayed by defendantemployer, Home Heath Srvces Tne.
and worked at defendant’s ocaion at 123 e e, oston, SUFFOLK COUNTY,

Massachusets, 02108

5 Defendan, JEFFREY R

R, i the Diector ofthe Department of Unernployment
Assistance and inthatcapciyis charsed under GL ¢ 23,55 1,90 with he
adminseuion of the U program in Massachusets purseant t he Massachusers

Unemployment Insurance Law, GL. ¢, 1S1A. § e seq. Defendant’s principal place o

w
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the diest witness ofth iniden, i of questonsle credibity. In he affdavi, Mis. Sitch
s that when she winesed Claimant slcping sh feared for thesafty of th e 50 she
went and ok a pitue. The Review Examine neer xamines the plasiilityoftestimony that
Clamant was observd leping while blding an it and tht the it action aken was (0
e  pictur nstcudof scuring he safey of the chld? There was alsoconteadctory sy

How long Claimantwas allegely sosp and whether s was snoring o ol

Mr and Ms. St s offred contdicory festmony regaing what atons were
ke aferthe ncdent in question. M. Smith sl hat thece were o ther conversaions
with Clamant un she was tenninatd on Setember 21, Ms. Smith clsms the fcident was
discused ith Clssnt the same dy, Septmber 15, nd ot on Septembr 21, hedaysh ws

[r—

Forthe sbove resons, Cleimant rspectully equests e Board acot e sppesland

overtm the hesring deision nd avard Ul o remand the cae o de novo heaing.

Respetly Submited,

Jane st
By e Atiomey,

oL Tawyer
Ths Grstet Lega Senviees
197 pal St

Boston, MA Q2114
e
June22,2016

"l ot it oo it e e s e s s g oo o
coples il o e of U 61, it o e s e cison s -
o oty e b et b ey s

4

S
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Appendix J:  Sample Subpoena for Use in UI Cases

o ‘THE COVMONWEALTH OF MASSACHUSETTS
DEPAATUENT OF UNEHPLOYUENT ASSISTANCE

et Darmrt
SUBPOENA

Oupatrsf Uosrrent Ao st e st 2 i i k.

P T —
oy o g b oo g oo comrshon g

NG VT Y0 ook, dsrers, el o s oy vy v
PrtsR————

Yo o, st s, o oy b e o b ioerCortwich
e g i o G 8 e Gt
ke

owsta v v ®
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Key Deci

s - Discharge (/key-deciions-discharge)

Fint ks Lo key Board of Reviesdecisions about whether workers are elghbie for
Unemployment benefits after being fiet rom a b,

Key Decisions - Extended Benefits (/icy-decisons-extended-benefts)

Find ks Lo key Board of Review decisions secific o whether a worke i gl for
adlionsl unemployment benefs under the G ¢ TS, sec. 04 extended bencft
progam.

Key Decisions - Employer
Contributions (/sey-decisions-empoyer-controutions)

Follow kst key Bosrdof Reviews decisons relatingto whether an employer that
acauites i or part of  businessinheris the unemployment tax experence ate, an ofher
taxrate appeals.

Key Decisions - Employee v. Independent
Contractor (/key-deciions-employee-vindependent-contactor)

0t links below, you vl fnd ey Board of Review decisions sboul whethera worker
performed senices a5 an ermployee or 2 an independent contactor

Key Decisions - Labor Dispute (/key-decisions labor-dispute)

Follow the ink o key Board of Review cases sbout unemployment benefs reated o >
ke orlockout

an
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Tnank You!
Revsed 22619

2

‘Answes s dus wihin 28 cays of senvice (Note: DUA i ofien
late i ling hearing ranscrit 5o call DUA Legal Department fo
expedie ranscripi) DUA may fle transcrpt n i of Answer.
‘Send court 3 copy of he elur recep proving service with
covorlotor explaning sorvieo undor G ¢ 151A, § 42

(Gall pposing DUA counsel,get agreed date and mark up for
hearing giving notce to both DUA and employer (or ampoyer's
atorey, i atorey pariceated below or f atorey has.
noticed appearance).

It employer appeais, DUA wil usualy defend the Board's
decision awardng your clnt UL Howsver. s hellu 0 your
it fyou enter an appearance as well and work with te
DUA Lauyer assigne o the casa (be sure and fe your
answor wiin the 28 days as ths raquiement s sattory).

Prepare for cour hearing,including a shert brief (am for 10
pages).

Please lo Bian Reichart, Mass Law Refomn Istite know
about he outcom of your case at he Board o in Courl. Ifhe
decision s a Board deciion. send a radaciod copy of o
decision. Emai Brian a brechari@mirorg
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DIVISION OF EMPLOYMENT & TRAINING
HEARINGS DEPARTMENT

What

A defaultoccurs when an appellan i, the party who filed the appeal and
requested the hearing)eiher fails o appear fora sheduled hearing or arives more.
than ten minutes e 0 the hearing. 1 such a case, no hearing is held. To notry
the appetlant tha they are in cefaul,the Hearings Department sends a “Notice of
Distnisal for Failur to Attend a Heariog (see sample a the end of this section).

Why is no hearing held without the appellant?

Inaccords

- with corrent practice, an appellant must shov that they are inerested
i the appesl i order for the hearing 10 g0 forward.

Why does the Hearings Department allow just ten minutes for the
appellant to appear’

Aten minute "grace” period i allowed because bearings are alltied only onc hour
and most of ha Gme is necded by the hearing offcer o conduct a thorough
earing. Generally, a hearing officr s scheduled or five hearing p day.
Waiting loniger than ten minutes. for an appellant who may not be inerested in
pursuing an appea s notpractical. 1f hearings did not egin on time, all
subseguent hearings would be delayed and thi, in furn, would cause customer
sesvice problems and futher delays.

s the default final?

Ithe appellant esponds to the “NOTICE OF DISMISSAL” in writing within ten

days from the mailing date o the NOTICE and includes good cause resons for his

or her flure 0 attend the hearing, the defaul i emoved, and the appeal may be

reinsiated (sce next scetion for furiher explanation of “g06d cause” reasons and the.

el removal policy). IF the appellant esponds lae or does not provide good

Couse reasons,then the appellant is notfed in writing thatthe dismisalis ina,
xin2

2
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» The hearing noice was received at,

= An gent sitation arose on the day of he hearing,hat required immediate
atention. such s lness, acsident, westher related difficulics, incareration,
and prevented a equest for postpancmen

* An admiristative DET error occurred which prevented the hearing from
soing forward.

* The party arived beyond ten minutes past the scheduled time fo the bearing
fora justifiable reason illness, acident, weather elted dificl
irections caused them 10 “get lost”)

= “The pany arived at the wrong location for the hearing.

= The party called ater the postponement deadlne or o the day of the hearing.
with ssted urgent suaton (1iness, court sppearance for which they could
ot provide docomentation in ime fo the bearing o be postponed but they
nclude such documentation with thef response).

+ A reasonable eror o the appellant’s par - misreading the date o time of
e hearing.

= The appellantrelied upon information from a DET employee and based on
his misiaformation, docs no atend the hearing.

(ONLY THE CUSTOMER SERVICE REPRESENTATIVE OR THE
PRINCIPAL REVIEW EXAMINER HAS THE AUTHORITY TO REMOVE A
DEFAULT.

NOT.GOOD CAUSE - RESPONSE TO STATEMENT ON FAILURE TO
ATTEND A HEARING

A case may only be dismissed after consult
listed eacons.

fon it the PRE for one of the below

= The response s e, tegardless of the reason fo the appellant’s nos-
atendance,

= ifan appellant alleges  second non-receipt of notice.judgmen should be
X

21
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Appendix F:  TOP (Training Opportunities Program/Section 30)
Information and Application

Do you need new skills to get.a job?
Apply to the Tralmng Opportunities Program (TOP)

Isthe taining fres?

e kg
freyeming

Iyt oo
ot P O bbb apportg o o s s

T et bttty

Trsamigyesin

sttt o oy prostamis P

e —— ot x5

ey e

Wheanbe [ ——

“eurekngervoe oy forme o il ocar <

i gt eSS

S e e e

How do!knowf my programis spproved?

A P Y
ot A et = A
iehars dendinetoppiy? e
ndustralTising | See wwmass govdpl -
e o
What kind of trai [Oiarce Larming | 17 wcits posamesta-or 20 hours e
e ™ L s
e =
P [ “‘_;m:h:,,
.ﬁ%’,’:hwm;&.m
‘www.mass.gov/dua/top e e
eras e e

25
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agancy st (517 626-6800 o recave current documentaton ofyourunamploymart
.

ke sur 0 contactyour ocal On:S1op Careor Conter o assistyou 1 sfarting the
Taining Opportuntes Program proces that il detormine  you can continuo o
19ceivo Ul bonsits hio omolod in th program you have choson. Athough ho
Presiden hs srongly sncouragad sate f alow more Kinds of raiing i thr
nemploymentproga, nt every ining program excuses you o he recuiement
that you must o seeking and avaiabl or work nordr 0 feceve unemployment
bonefts,

. Fialy. fyou ae seskingothr tyes offrancial assistanco trough th Car
onors loase s thatacdonl lghbt roquiromrss may appy.

258
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‘SAMPLE PUBLIC RECORDS REQUEST FOR DUA FILE

(Date]

Karen Pare

Kecper of the Records

Division of Unemploymen Assstnce
19 Saniford Steet

Boston, MA 02114

Re: Claimant, S5# xxxxx 1234
Dear M. Pare:

Kindly send me sl documentsat the Division of Uneployment Assistance peraining to
[Claimans]cim for uncrmployment nsurance benefis. 1 have enclosd 1 signed reease

Thank you for your atention o this mater.

Sincerely

[Advocate]

Ene (1)

e Clint

2
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Appendix M: - Sample Complaint for Judicial Review

COMMONWEALTH OF MASSACHUSETTS

SUFFOLEG 55 BOSTON MUNICIPAL COURT
CIVIL ACTION NO.

Ana,

Plainil,

. ouPLAINT OR

IDICIAL REVIEW.
JEFFREY RITTER, n b

‘capacityasthe Director of the

Departament of Unemployment

(ance nd HOME HEALTH
SERVIC

“The I, A 1 (57) sccks evew and el ofhefinal sgency decision o the
defndn, Deparonent of Uneployment Assistace (‘DUA') denyingber snmployment
srance CUI)beneis. B woked fothe Home Healh Sevies, I (employe), whereshe
s sl and Rardworking e hesth ide. 1 s o provide g e sndshewas
el ke by her s s ofwhom she ad worked it for amost wo ears. Sh neser
i prblen it excused absences and he qalty of he s sheprovidd was

consistent and rstworthy. I March of 201

18 suffered a mdical emergency ccompanied by
 great deal of pin. B s rushed 0 th emergency room by her aughter, Sty afe, she

was eansered 0 the hosptland prescribed seomg arcoics. As soan s she was b, plain

26
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teeping while caring for fnants'. Ms. Smid'scxplanason that sho counseled Claimantahout
hese incidnts—with no witn documenation of wirnings—is o inconsistent ith e it
st Climant was promotedfom tsche sistnt 03 cacher posion sring Sptemiber 2015,
“The Reviw Examiner el mpliciy appears not o reit . Smit's cstimany as h oy
efeences hat the mploye vamed Claimant sbwt one prior iniden, ot sevel s she had
(cstfed Ther i o cxplanton s fo why the Review Examince cecps s credibe that
Clsimant was wamed once sbout lcping on the b when the nployer tsifed she was
wamed repeaedlyfor he llcged behavior, The Review Examiner also makes 70 alnp 1o
rconcile the estimony of the primary ines who o th frst day of the hering cxpiily
st ther were nopriorwamings it he vague andconradicry tsimonyofhe witess on
e secondday fhe heain. 1 corof v o deensuch By conrdicry evidence
a5 sbstantit idnce

2. The employer's testimony regaring Claimant's termination was inconsistent
and contradictory.

i the DUA questonmaire and n bis estimony, Mr. St identifid a emplogee, Ma
S, 13 the person who “woke up” Clsmant on Septenber 15, However, Ms. Sith
contadiced tis tesimony and inend st 1 was Ms, Othersitc,  diffrent cmployee,

o s Climan slcping.

More imporanl, the tesimony egaring the observaion of Clamant was also

contradictors. The afdavt providd by Ms. S, the cnpoyee idensificd by M. Smith a5

"l ety s o ws v st o o s e h R Exans
om0 h i I s et 4k g
il s ot s e Gl o, e el g o o S
IS, o i s, 1 o' oy o Chaman s el e .
i e v o e, i Exiond odon o Cors. o Commisints o o8
Eplomon & i 1 M. A O 55 (000,
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X1
DEFAULTS-REMOVALS/
DISMISSALS
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Whatf nsed basiesils siing s Could oo my TP banefsduring
oyt iy oo aining?
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e e s pradimsnbormimpiiesy

oy e S
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oo i PR P sy 6 3551
Inven o gt ot W my o talning program has vacation
Howeantapplyt braaks will my TOP banafts stop?
prsd——
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Appendix P: Information on Pell Grants

Eligibility for Pell Grants and Other Financial Aid for
Ul Claimants

DUA Goos ot pay fortraiing. Howsve, o May 8. 2008, Presidant Obarma amnouncad that
customers recabing Ul banofis il rocava spocial consdaraion for nancil id f hlp dofray
th cost o sducation andio o aing opportunios. Tris acton y he U S. Dopartmant of
Educaton and Department of Labar il ansbl more warkers coliscing Ul bénafs 1 pursus
19 aiing to 355 her ndeveloping thel sl whisth economy ecovers.

PellGrants

The allGrant pragram i s postsecondary. educationl rant program sponsored by he U,
Doparimont of abor (USDOL) The gantscan cove up o 6,350 n aducatin and vaining
xpensos and ar accopted ooty i unrsiies and commindy coleges and rany ade
andtochrical schools. Al Pal Grant avards ao based on naed and ohorfactors. o1 do ot
Qualyfor 2 PolGran,you may b ofgil or afr nancal o

Please note: PellGranis are nly avalbl for indiiduals nvald a last haltme n an
ndergraduste degres or cerficas program. Pl rant a1 no avalabl o indidusl who.
Have sy recavod s bacholors degice

Howto Apply for Financial Aid

Applying for fiancial s and fining siniog opportunites o dificu. The U S, Dapartents
of Educaton and Labr havo creatod singo b S46, wi opportuity.gov. whero You can
o ot information.  ou 1o neresod n pursing 1hoso aproruntes,hero a1 omo
ol stops you shou tak

- Dacido what ypof aducation o lning best maets yournesds. You may wartto
ity careeronestop.ra . or it yourlcal communty cllsge or Onsop.
Caroor Gonte orhelp n Gentiyng potental apportunes. To locate the noarest On.
Stop Carcer Canter, you an vt winwmass.qovlcaresrcenters or cal h bl free
number. 1-877.US-2.J0BS (1.077-072-5621).

« Appiyforfnancisaid. Anappicaton s avala at v fafsa ed qov o by calng
1300-4.FED-AID.
Nt f you ed the 1099 form o pply or iancilaid (FAFSA).you can pint tho
formby accessig yout account onlne.

« Afer youive appisdfo nancial s and th education o aining program ofyour
choa,contac th programs inancial i offce. You il ba sie o bring s latier o &
fnancal id ofica or up o 90 days o the dto of s lter o verly your sttus 5 an
unammplomant nsurance banefiiry. Afr the 90 days has xpiad,paase contactour

27
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serves to familarize the interprele with the issues a the
heaing n a way that doss ot compromise her
impartaity
9. Favorable Hoaring Decision from DUA.
It hoaring docision i favorabe to claimant, nfom the claimant tht the
mployer has 30 days o fle an appeal a1d s should contactyou immediately i e
is noied of an appeal. Thi s als0 a good lme 0 remind your cent.of the avaibilty

of extended Ul raiing banafis # she applies wihin 21 weeks (20 week clock stals
unning on week ater ths dacsion) o the favrabls daciion

10, Unfavorable Hearing Decision.

1117 hearing decison s unfavorablefle an application for review i he DUA
Bosrd of Review wiin 30 days sfter ne maling date of an acherse heing decision
Cover document for appeal s on he Board's webst.

Review CO ofprior nearing (fes for legalsenvices cints),

b Prepare memorandu n suppor of applicationfor review.
. Board o Review rarely rants a now hearing, f 5o repeat steps
68
NOTE: W encourage advacates to ilo appeals to the Board of

Roviow. An appeal must be fled iy and while s bost
pracice o fle a memo wihtne appeal,  absalutely necessary
e Board upon reguest wil grant an additonsl weok fo submit
amemo_Tha Ul Guide s full of helpfl Board decisions and
always check the Board websio (o fecent decisions. Whetner
of ot a memo i led wih the appea, the Board wil rview the
hearing CD and ail the exhicks. Keep the memo short and fo
the poit wilnout repeatng he statement offacts n the hearing
decsin.

1. Appeal o the District Court

If1he Board of Review denies the applcaton o review within 21 days, you
must il & complant fo judcialreview in Disic Courtwiin 30 Gays afer e maiing
10 0n the Board of Review s decison. 1 {ne Board of Rovew doss not gk acton
within 21 days offing, i application fr review is doemed denied. and you must le &
petion for udicia eview wiin 20 cays (51 days fom date o fing appication for
Tview),

2 Serve complainton DUA and empsoyer wilin 7 days o filng n
Gout by carfied mail relum racaipt requosied. Some cours
fequi the enclosure of a subpoena as wel.

m
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exercised by the CSR o PRE.

= The pany clains a on-urgent conflict (some examples of non-urgent
‘conflctsmay include business meetings, job inerviews routine medical
appoinuments,raining sessions, wnavailbility of witnesses or doguments)
prevented them fom atending (th party may also have been denied a
postponement for the same reason.

“The parcy has been denied a postponement for  non-ureent conflict.

Late or non-seceipt o hearing noice wilhin the pares” contrl, .2, mail
ot forwarded 10 cortct department by company il oom, company shut
down - il not routd {0 approprate personnel,clamantemployer moves
and does not ity DET of new addres or make arrangemments 1o pick up.
mail

Failure 0 provide documentation (medical note. sudden court appearance) 0
substantiae that an emergency arose an the day of th hearing if the sated
reason for non-attendance is due to n emergency.

= “The cxplanation for the non-attendance confics sith other efiable
information ¢, agent/attomey appears at hearing without appellant,gives
season for appellant’ absence (o hearing office butin responding 0 the.
defauit the explanation iffers [fom the reason given (0 the hearing offcer).

= “The appellant fuls (o explain the reason fo non-attendance, raiher simply.
requests reinstteme.

+ “The appelant arives for the hearing ot for non-urgent reasons thit should
have besn antieipated (outine traffc delays, public ransportation delays).
Some examples o urgent easons may include extreme weather conditons.
‘accidens,or secious public transportation difficulties - disabled s,

* “The appellant“forgol” the date of the bearing.

Unovailabiliy of an atcmey when the appellan has ot esabliched they.
have made areascnable. timely search for n atommey.

The appelant docs not atend due 0 a desire no 1o pursue the appenl ot the
time. but ate determines that they are infrcsted i th appe.

xims

22
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Appendix I:  Request for Personnel Records

Requost for Personnel Records and Release Authorization Form

‘Company Name:
Adress:

Atanton:

Doar Employer

1 haraby raquest copies of any and al s, ocords, o documents ncluding pay records
thatyou have conceming or relating 1o mo wihin § business days. pursuant o
Sestion S2C of chagter 143

(DECIDE whather to have them sent to clent drectly or not. ) Please send cogies
of ese records to my logal ropreseniatie, o Greator Basion
Legal Senvces, 197 Friend Streel, Boston, 1A 021 14

Name:
st
Addross:

Signature:
Date
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Appeltants occasionally rspond o “Response to Satement on Falure 0 Atend
Hearing”. Although the Department s notrequired o respond in writng. &
response i recommended for a persistent appelant (see sample form eter).

FORM LETTER TO BE ATTACHED TO THE APPELLANT'S COPY OF THE

DEFAULT REMOVALIF APPELLANT DID NOT RECEIVE HEARING
NOTICE DUE TO MAIL DELIVERY PROBLEMS.

“The attached lete notifies you thata bearing wil be rescheduled because you
ave indicated tha you did not recfe the previous hearing noice. Be advised
that a hearing notice will be mailed approximately one wesk from oday o the
address you have provided. You are urged o contact the regional Hearings
Department at (517) 727-6361 to hear recorded information sbout your new
hearing dat.

I you frequently experience mail delivery problems, you may wish 0 provide the
Hearings Depariment with a sscondary address for thereceiptof he new hearing.
nosice. I you notfy the Department of the secondary address,  bearng notice
wil be mailed tothis address in addition to the address originally provided

X
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Appendix B:  DUA Directory (By Activity)

UI Phone Listing By Activ

oy o e e i “TeeClim Cenor 1-617-626-6500
vt Yo i, 177.626.6500 ol (fom s
frometyvhen codes 351,413,508, 774,978)

Customer Asistance

Requsst benefit payment (ign or stf)by phons TeleCert
i English, Spanish ad Portuguse) V6176266338
500 m. 10 10:00

Verity your Ul check st Payment Ststs Service

Change Your PIN PIN Servie
(Personal Leniication Nusnbee) LaITe61
‘Contact Traiing Opporunitis Program, Trade Special Prograns Unic
Readustment Allowances ind WorkShare VaT26-5521
e questionson Child Support Gamishments Child Support Uit

LAI7-026.6393

Requast Overpaymnt Wainer BenfitsCollstion Unit
LaIT62-6300

ot hlp foran et Clain Tntestat Depastment
1617-626-6300

Repont Frawd Fraud Hotline
18003549977

Apply for Approved Teining. Tsining Opportunitis Program Uit

2
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OF REMOVAL/DISMISSALS

163 response 10: defaul i ey and with good cause, a Response to Satemen
on Failure 10 Atend a Hearing notice mus be typed, with the frst. box checked,
and mailed 1031 artes (sce sample at the end of this section). This noifies
paricstha th case il b reassigned for hearing and anciher notice mailed (0l
paries informing them of a new date and time of the hearing.

“The case must then b reactivated and put bk on the schedule. You must g0 nto
the UAPP screen on the Ul system t0 dd the appeal data agn.

16 the esponse 103 default s not imely and does ot provide good cause reasons, &
Response to Statement on Failur 10 Atend a Hearing must be typed, with the
Second box checked, and maled t 3l partes. This nosifis the partes hat the

reasons given do NOT constitte good cause for falur o atend and that the case
is bing dismissed.

You must then go nto the hearing system main menu, sclct the “T™ screen and
enter the dat of dismissal in the smended mal dte field. The case then gets fled
in the completed case drawer under that date.

Xinih

S
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HEARINGS DEPARTMENT
CLERICAL PROCEDURES
HANDBOOK

Y HEARING
RATIVE UNIT

e
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boththe employer'sstry and Clamant’s it canot be decmed substntal evidense 1o deny UL
“To support the denisl of Ul the Review Examinr crditsthe inployer's esimony tat Clamant
‘wasobserved sesing nd ht sh i beenprviosly wamed sbout slecpingon th o The
Review Examiner fils 1o addess the counless conradictons and inconsisncis i the
employe' tcsimony. Theseconrdicion ncude the oving

1. The employer’s testimony regarding prior warnings was inconsistent and
contradictory,

I suppont of is el of U, the Review Examiner cxpliciy crais the cmployer’s
tesimony st she was couseldsbout sesping o the Job prio 10 che incident ht 1ed (0 her
teminaon.  Howeser, even a cursory eview of the recod shows that tis conclsin is
nfounded The cmployes presented s s rimary witnes, Mr. S, the owner and irectorof
the dayeare cener, At he frst day of the hering, Mr. Smith testified tht there were 0
concerys about Ms. Claant’s pecformance prio o Septrber, 2015, Mot mporanly when
sk whether Clamant ever £l asleep onth Jobpro o e Septmber 2015 llegation, M.
Smith clsty snswered no. The Reew Exainersfidin s thee were o pror varing s
ot oy consistet with Cliantsestimony bt i s th tesimonyof e ermployer'sprimary

The alegation tht Climant eceived warmings oly came o0 the second day of the
Hewing and it wasth tesimony of e owner' wife When she was sked whethr Clinaag
was evee wamed sbout slesping on thejo she answered the Climant was wamed umeross
s inJune 2015 abou seping on h o, Hor etimony g thse et was vague
and shc was unsble 0 provid any dtes. Alo T wexplined is why the employer id ot

Terminate,or at st disipine, & childare teacher W is caught severl times in one month

2
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employer and must demonsirat why, undor Massachusatts Ul
Iaw, the separaton qualfies your clent for Ul benefits.

@ Progare direct examinations o cent and winesses. > The
iaimant, and claimant’s wingsses, should be (0d hat when
answering questions by review examiner and when under
cross-examinaton, sihe should only answe the question being
asked, not 0.ad nnocessary dotal not fo guess or answor 3
question tat shefe doesn' undarstand, and of courso, (o
always telhe ruh which s what shefe rectly saw, heard
etc Tel your lient that you will make sure that you il get ask
him or her questons o gat al o the rolevant nformation
favorableto hr ofhis case o he focor.

o Roview hearing procedures i cle and witnesses, and
fole-play drect examinaton by review examinar and advocate
and cross-examination of cent by employer.

£ Prepare cross examinaton of amployer' potental winasses.

@ Prapare proposed findings of facts and rlings of v (and
include, whare possiblo, ey decisions" of e Board

. Review appeal folde (¢ on ) Organize exhiis for fering
inlo evidence (bing 3 copies — one 1o subm, one for yourset
and one foropposing pary).

i Praparo bret cosing satement (v more than a couplo of
mines).

& Bringpiciure dentfication and remind your et tobring 3
picure D, oherwise you wil ot be lt inio the bukding. Get 10
earing early due to delay passing trough securty. Note: you
Can e Gefauted  you are 10 minutes el Brng 2 pac of
paper for your cllent 1o s noiss and requsst 8 e recess
necessary._ B sure and review fle one moro tie at DUA|
before he hearing to make sure that othing has been added.

b Hthis is an interpretor-assistod hearing, be suro and arrvo
eatly 50 hat you can eview the fle wih your client and
Interprter This i & good way 10 assess the nterpreer's kil
et yourclent and e interpratr used {o each athe, and

ek sufclnt mo o rough an ra n e s coss. Your clens et o ot of he
cas and ke cate shenion. For 3 S S o dEapng G o 5885
31 et 4nd o amntan e Thomas Haver, 111 Tochaos,ASpo Pubishrs. 101
e

m
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Appendix E:  Reserved for Future Use





OEBPS/Images/appO_12.png
Appendices

“FORM LETTER - ISSUED AFTER A DISMISSAL WHEN A SECOND
INQUIRY IS RECEIVED

Dae
Appellant name
Street Address

City. State, Zip

Re:

Dear Appellant:

Your response 04 “Notice of Dismissalfor Filure (0 Atend a Hearing was
received and carefully reviewed. The Hearings Department either did ot consider
your reasons forfaling 0 attend the scheduled hearing o consitte good cause:
OR determined that your writen responise was not fled in a timely manner. The
case was, therefore, dismissed in accordance with 801 CMR 1.02 10(¢) of the
Standard Rulesof Practce and Procedure.

We regret 10 nform you tha no further review will be conducted on this matier
and the previous decision to dismiss the above referenced case remains ineffect

Sincerely.

Hearings Department

Xy

256
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‘The appelant elied upon information rom a DET employe and based
o this informrion did not ppear.

Any othes Gircumstance beyond the appellant’s control which prevented
e appellant from appearing ot the scheduled hearing.

POSTPONEMENTS

Since parties may request a postponement of a scheduled hearing that
onflctswith an carlir scheduled appoiatment of some importarce,
‘consideration should be given as o why the appellent faled o request
‘postponerment. I the sppellant responds 1 the Notce of Failuce to Appear
it a reason that would have alowed for  timely request for a
postponement, the reason for the appellan falure o requesta
postponement must be reviewed and considered. Ifnecessary, Hearings
Depertment staffshould contact the appellan and obtain sufficient acts o
establish whether the appellant hs good canse for falure o request
postponemen. If good cause i established, the default will be removed and

‘anew hearing willbe scheduled. 17n0 good case i found, the appeal may.
b dismissed.

1fhe appeliant esponds with a good exusc reason, such as a last minute
emergency that prevented a request for a postporement, the default il be
removed and a new hearing will be scheduled.

1f2n appelant defaults on a earing for which a requested postponement
was denied, he appeal may be dismissed.

LATE RESPONSE TO NOTICE OF FAILURE TO APPEAR

1fthe appellant responds with  good cause season for mon-appearance but
the response i postmarked beyond the 10-day limit,the reason for the late
response must b revienwed and considered. Examples of such good cause
forlate response include, but are not limited to the following: family
emergency, illness o hospializaon, out of the ares, late receipt of hearing
notice, elay in having default notce interpreted.

216
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@ clentuses Ul onine, once a hearing cale i estabished, there
wilbe an “appeal oder” on ine that contains al e hearing
Gocuments.

Obtain other documents.

3 The ciamants personnel records from the employer” *
b Subpoona documents for hearng, f necossary *
€ Medcalrecords, f elevant

(Logal servicesistudents - prepare opening file memorandu for
supervisor.)

Prepare legal research memorandum.
Contact and Interview potential witnesses.

8 Propare afidavisfor winess {0 sign  winess cannot atiend
heaing

b, Subposna winess tocompsl atendance at hearng,
necassary and sraogically wise.

Hearing preparation.
3 Roviewadministraive hoaring ules (801 CMR 1.02)

b Reviewrelevant area of law (nciuding Ul Advocacy Guide,
Statul, Reguiations, Service Rep. Handbook, Unemployment
Insurance Policy and Periormance memos, and il pornent
Board of Reviow ‘key decisons.)

& Dovelop the theory ofyour case, th facs that suppart your
heory.and how 10 addiess any facts that may nol supportthe
heory. Prepare your et o 18l s or he sory n 25 concise
2 manner a8 possibe, i  aser focus o hose fats hat e
relevant n lghl o the Ul stattory eguiremens. Simply o,
your cents story mustexplain why Sha no longar works fo the

s 3 e dokion whthr sk 3 copy of h cimansaloyment oo ubpoena
Gocumens 1 narng. O the ks s, s rlomaton il oo you wih nfomaton it may be

cinants case. To dounsi & it such  rguest s o o gy et o

lament i ol 1o o roresrde s e nesin nd o ompiyermay como o e st bt
epard han b may olhense. O cors, yoe Sty ol e prsonel e

m
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51 DUA's dessiontodeny B Ul where sh preseted substanial vidnce demonsating
hatshe i ot Havethe recuisiesate of mind 10 supart disualficaton, s o s
iolaion o GL. ¢ 151A. § 74, which mandate thatunemployment o “shall be
Hibcrllyconsired n s of s porpase,which punpos i olighte the burden which

now ll o e unemployed workerand bis amily

52 DUA's decsion s olherwise based uponeror o a, insupperted by substaial
evidence arbitary and capricous an abse o disreion, and ot inaccordce it the

Tawinviolaon of GL. . 308, §§14(6), ), nd (0.

WHEREFORE,
L Reverssth dsison ofthe deendant DUA and swsrd B U

2 Grantsuch urher eieas s equitable nd just

Respectlly submited,
Amib
By beratomey.

AL Aviabie
BROS 1234567

The Greatest LegalSerices
123 Friend Steet
Boston, MA 02114
(731234
analale@iglsorg

Dated: Apil 24,2015

2w
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Appendix L Sample Memorandum to the Board of Review

(Bditor's note: This memmo from a suceesul appel demonsites the imporance of ighighting
How he fcts n the cas do ot support the Review Examiner's concusions ]

COMMONWEALTH OF MASSACHUSETTS
'DEPARTMENT OF UNEMPLOYMENT ASSISTANCE
'BOARD OF REVIEW

InRe: Jane Climant
Clsimant ID No. 123456
Clim D No: 109576

MEMORANDUM IN SUPPORT OF APPLICATION FOR
FURTIIER REVIEW Y THE BOARD OF REVIEW

The Climan, Ms. Jne Clamant, (Claiman®) respeclly requests ht he B of
Review ccept e application fr fuths reviw o a Depaiment of Unemployment Asistance
(“DUA) heusing decision danying hes unemployment insusnce bencfis (U, Claimant
oot that e Bosed svere th deision snd avard I becaus the mployer filed o mocts
it burden showing that Caimant engaged in “deibertc misconduct’. Altmatly, Claimant
roquests e he Bourd semand the case for e v herig bcause the Revins Excmine’s

factual indings,inclacing credibily findingsar ot spported by substatil evidence

Climant wis cmployed 15 2 childcars eachc’s asistan on Avgust 16, 2014, vas
promoted to child cie echer i the summceof 2015 snd was dischirged on Septnber 21,
2015, Claimant was et o llegely lsping on che ob. However h sl supprt o his
llegaton i & phtogsah taken of Claimant and tecimony of the smplyes. The Review
Fxamine conlude tat th photogrph roves tha it s s e thoughthe
Photograph i comsisent il Claians (stimony it she e rocking h by with hr yes

ciood whilesinging. Bossusethe photograph only captres @ momet ad i i comsistent with

E





