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Practice Memo

To: Health Care Providers

From: Vicky Pulos
RE: Services available to non-citizens denied MassHealth long term care services based on immigration status

Date: September 2007
Ms. B was admitted to the hospital after a stroke and has now recovered sufficiently to enter a nursing home.  MassHealth won=t pay for nursing home care because the patient is a legal permanent resident who entered the country 3 years ago. What do you do?

Undocumented immigrants and some legal immigrants are ineligible for nursing home services under current MassHealth rules. Federal law bars many immigrants from federally reimbursed non-emergency Medicaid benefits; for some immigrants this bar lasts for five years. The state provides certain lawful immigrants ineligible for federal benefits with state-funded MassHealth or Commonwealth Care benefits. However, these state-funded benefits do not include long term nursing home care for most federally-ineligible immigrants. The following are some suggestions for providers working with patients caught in this dilemma.

1. Obtain the assistance of a public benefits advocate or immigration lawyer as needed to review with your patient his/her immigration status and eligibility under MassHealth rules.
If your patient is a legal permanent resident or parolee, can she avoid the 5-year 
bar?
· Review with your patient whether she entered the country under a status that is not subject to the bar.  For example, if a patient entered the U.S. as a refugee, and more recently obtained legal permanent resident status, then her prior refugee status exempts her from the 5-year bar. The refugee exemption is not lost because she is now a legal permanent resident. Also, look for special rules applying to people from Cuba or Haiti who adjusted under special laws applicable to those countries, and to Amerasians from Vietnam.

· Review with your patient whether she entered the country (with or without status) prior to August 22, 1996 even though she did not obtain legal permanent resident status until more recently. If so, she should not be subject to the 5-year bar if she can show continuous presence from the most recent entry before August 22, 1996 until the date of obtaining legal permanent resident status. Her prior entry need not have been with any legal status, so long as she is a legal permanent resident now. 

· Also, check whether your patient may be currently eligible under rules providing special protections for certain victims of domestic violence, trafficking victims, and certain veterans and their dependents.

If your patient is not a qualified alien, can she upgrade her status?
· Help your patient find an immigration lawyer to review the circumstances of your patient=s entry and residence in the U.S. to see if she can obtain a qualified alien status that is not subject to the 5-year bar. For example, a person who entered the U.S. before 1972 may become a qualified alien based on a “registry date@; and will not be subject to the 5-year bar because of the early entry date. (The likelihood of becoming a public charge is not a barrier to legal permanent residence for registry immigrants).  
· If your client is a recent legal permanent resident married to a U.S. citizen, she is eligible to naturalize after three years. Also, some people may be US citizens now based on the citizenship status of a parent or grandparent and be unaware of it.
· If your client is now being treated as undocumented, check whether she may qualify as someone in the U.S. “under color of law” (PRUCOL). This is a public benefits term not an immigration status so immigration lawyers may not be familiar with it. However, if your patient is potentially eligible for a legal status, she will be PRUCOL while the application for the change in status is pending. People who are PRUCOL are “special status” for MassHealth purposes. They will not be eligible for long term nursing home care, but will be eligible for medical benefits that may enable an individual to live at home with additional supports from the Dept. of Elder Affairs or other agencies.
Was your patient protected by a “grandfather clause” under MassHealth or SSI 

based on presence or receipt of benefits in 1996 or 1997?
· If your patient was on Medicaid or CommonHealth on June 30, 1997, she should have protected status and still be eligible for MassHealth Standard or CommonHealth regardless of status. (“Protected status” is conferred by MassHealth not immigration law).  If your patient lost coverage due to a procedural error but still satisfied the eligibility rules unrelated to immigration status, your patient should be able to regain protected status, but the help of a public benefits advocate may be needed.
· SSI recipients are automatically eligible for MassHealth Standard. The grandfathered groups in SSI do not have the same “continuous presence” rule as the Medicaid rule for people who entered the US before 8/22/96:

· If your patient had been on SSI on August 22, 1996 even though she left the program at some later time, she may still be eligible for SSI if her current status is at least PRUCOL

· If your patient was “legally present” on August 22, 1996 and now is a legal permanent resident (or other qualified alien) and disabled (regardless of age), she may be eligible for SSI without a 5-year bar or other additional restriction. (Legal presence is very broadly defined in SSI rules).
2. Explore available home care services for immigrants ineligible for MassHealth Standard and nursing home care.

· MassHealth CommonHealth. Certain lawful immigrants who are not federally eligible   and are under 19 are still eligible for state-funded MassHealth as “special status aliens” (this is a term defined by MassHealth not by immigration laws). Special status children who are disabled are not eligible for MassHealth Standard but are eligible for CommonHealth. CommonHealth covers a wide range of long term home care services including among other services durable medical equipment (DME), home health care, personal care services, and private duty nursing. CommonHealth also covers long term nursing home care but only for legal permanent resident or parole status non-citizen children during the 5-year period they are barred from federal Medicaid.

· MassHealth Essential. Since June 2004, MassHealth has provided MassHealth Essential benefits to elderly and disabled “special status”and PRUCOL immigrants who are long-term unemployed with gross income under 100% of poverty or EAEDC recipients. MassHealth Essential covers office visits, acute inpatient and outpatient care, pharmacy benefits, DME  and other services but does not cover home health or long term care services. Acute care hospitals may be eligible for reimbursement for “administrative days” while waiting for a subacute placement.
·  SEQ CHAPTER \h \r 1Commonwealth Care. Uninsured adults age 19 or older who are “special status or PRUCOL aliens” with gross family income under 300 percent of poverty and not eligible for MassHealth or Medicare, may be eligible for a new subsidized insurance program administered by the Health Insurance Connector. Eligibility is determined by the MassHealth agency. Benefits do not include long term nursing home care, but do include more extensive rehabilitation services than MassHealth Basic or Essential including up to 100 days of care in a skilled nursing facility or chronic care hospital, as well as home health care. Benefits are provided by Managed Care Organizations and individuals over 150 percent of the poverty level will be charged monthly premiums. It is not available to anyone otherwise eligible for MassHealth or to Medicare recipients.

· Massachusetts Home Care funded by the Executive Office of Elder Affairs.

· Eligibility: No citizenship/status requirement; Massachusetts  residence; Age 60 + OR diagnosed with Alzheimer=s disease; Functional impairment & need for services; Financial need except for protective services & emergency shelter

· Copayments except for protective services & emergency shelter

· Home Care Services: Homemaker, adult day health, home health, home delivered meals, grocery shopping and transportation among other services
· Caring Homes program provides a monthly caregiver stipend, respite care, & case management to enable someone to live at home with 24/7 support from a caregiver; a spouse is not eligible for the caregiver stipend. Specific clinical criteria apply. 

· Pharmacy benefits are not covered under Home Care but Elder Affairs also administers Prescription Advantage, a drug insurance program with no citizenship/status requirement for people age 65 and older and younger adults with disabilities.

For more information: 1-800-AGE-INFO

· Home Care Assistance Program funded by the Mass. Rehab. Commission 

· Eligibility: No citizenship/status requirement; Massachusetts  residence; Age 18-59; Disability other than blindness; Need for home care services to live independently; Financial need.
· Services: Homemaker services up to 12 hours per week

For more information: 617-204-3600 (Boston Office)

· Home Care Services funded by the Mass. Commission for the Blind

· Eligibility: No citizenship/status requirement; Mass. residence; Age 60 or older; Certified as blind; Medical need for home care; Financial need

· Services: Homemaker services; hours depend on need and available funds, but average 4-6 hours per week.

For more information: 1-800-392-6450

· Community Health Centers. There are 46 non-profit community health centers throughout the state that provide a variety of free or low cost health services. The specific services offered by the community health centers vary; some may provide home health services. There are no immigration status criteria for CHC services or for the Health Safety Net/Uncompensated Care Pool/Free Care.
· Hospital Health Safety Net/Uncompensated Care Pool/Free Care.  All acute care hospitals have free care programs that extend to services covered by the hospital=s license. There are no immigration status criteria for free care.  Outpatient services vary among hospitals. However, the regulations exclude home health services, & skilled nursing facility services from the definition of ‘hospital services.” 114.6 CMR13.00.
· Public Health Hospitals. The state operates four public health hospitals. See, G.L. c. 111 §§ 69E et seq.(Lemuel Shattuck Hospital and Western Mass. Hospital); G.L. c. 62I (Mass. Hospital School); c. 122 (Tewksbury Hospital). Admission should not take account of immigration status. The regulations provide for a schedule of assessments for direct pay patients who are not eligible for public assistance. 105 CMR § 920.00
· Veteran’s Assistance. While most veterans and their spouses and dependent children will be “qualified aliens” for MassHealth purposes, the parent of a U.S. military veteran may be eligible for assistance as the dependent of a veteran under the state Veteran’s Assistance program. G.L. c. 115 and 108 CMR 3.05. Assistance includes nursing home care. 108 CMR 10.09.

· Coverage under Emergency Medicaid (MassHealth Limited)


Federal Medicaid law provides coverage for otherwise eligible undocumented immigrants for emergency services only. 42 U.S.C. ' 1396b(v).  An emergency is defined as a medical condition manifesting itself by acute symptoms of sufficient severity (including severe pain) such that the absence of immediate medical attention could  reasonably be expected to result in  (1) placing the health of the individual ...in serious jeopardy (ii) serious impairment to bodily function, or (iii) serious dysfunction of any bodily organ or part.  Organ transplants are specifically excluded by federal law.  


In Massachusetts, emergency Medicaid is called MassHealth Limited. 130 C.M.R. 450.105(G). A 1997 DMA memorandum (Provider Bulletin 101 available on Masslegalservices.org) spells out what is covered by MassHealth Limited in somewhat more detail than the rules. However, what constitutes an emergency within the definition is not always clear. Treatment of a chronic condition, like renal failure, which if left untreated will predictably lead to an emergency is an emergency service, and chronic kidney dialysis treatment is covered by MassHealth Limited, as are cancer treatments for certain diagnoses. See, G.L. c. 118E § 16D (5).  However, most long term care does not satisfy the definition of emergency treatment. 

It is possible to apply to MassHealth on a case by case basis for coverage of  specific services not generally covered by MassHealth Limited, like home health,  based on a showing that the condition satisfies the definition of an emergency medical condition; there is no established procedure for this. However, providers have sometimes been successful bringing a specific situation to the attention of the medical director, the director of the Office of Medicaid and/or the general counsel’s office. Such a request should be in writing with supporting medical records detailing the emergency nature.
3. A note on Massachusetts residence.

All MassHealth coverage types including MassHealth Limited (emergency Medicaid) are limited to residents of the state of Massachusetts. Many  public health programs, like the Home Care programs, that do not have a citizenship/status requirement do limit eligibility to state residents. Someone is a resident of the place where they live, or last lived, with the intention to remain indefinitely (this is the same concept as “domicile”). There is no durational requirement and no requirement of a fixed address. G.L. c. 118E § 8. 

Generally, state residence is independent of immigration status.  However, some people who lawfully enter the country as non-immigrants may have had to represent that their intent is not to live in the U.S. Other kinds of non-immigrant status permit intent to reside in the U.S. In any event, non-immigrants should be able to establish state residence if, after entry, they form the intention to remain. However, if their temporary visa does not permit this intent and has not expired, a declaration of Massachusetts residence may put them Aout of status@ for immigration purposes; someone in this situation should consult an immigration lawyer for advice. The MassHealth Limited rules specifically recognize that Massachusetts residence is not precluded for aliens lawfully admitted for a temporary purpose such as students, visitors or diplomats if they are state residents. 130 C.M.R. § 505.008.  Non-immigrants who have a home elsewhere are just visiting and do not intend to live in the U.S. are not state residents and are not eligible for emergency Medicaid or the Uncompensated Care Pool. 
4. A note on social security number requirements

Non-citizens who are qualified aliens eligible for federally funded non-emergency Medicaid must obtain social security numbers under federal Medicaid law.  Lack of a social security number should not delay initial receipt of MassHealth, but continued benefits may require supplying proof that the recipient has applied for a social security number. Social Security will supply a number to non-citizens who have work authorization under the immigration laws. Social security will also issue non-work social security numbers to non-citizens who are eligible for a federally funded benefit program but for the social security number requirement. Before it will issue a social security number, Social Security may require a denial notice from the benefit program establishing that all other eligibility criteria have been met.


Some aliens eligible for MassHealth may have difficulty getting a social security number. These individuals should not lose MassHealth benefits for this reason, but MassHealth may send them regular computer-generated requests to supply a social security number. Recipients will need to reply to these requests by explaining their inability to get a social security number in order to avoid a benefits termination.


Undocumented immigrants do not need a social security number for MassHealth Limited.

5. Definition of Terms

Long term care.
For purposes of this memo, long term care refers to care in a nursing facility or chronic  care hospital for more than 30 continuous days. MassHealth considers this the level of care for an Ainstitutionalized individual@ who must meet the eligibility criteria for MassHealth Standard at 130 CMR 519.006.

Noncitizens eligible for MassHealth Standard.
Noncitizens are eligible for MassHealth Standard

· AProtected status@ aliens who were receiving Medical Assistance or CommonHealth on June 30, 1997, or residing in nursing facilities on June 30, 1997, or had applications pending for Medicaid long term care services on July 1, 1997. 130 CMR 504.002 and 518.002; G.L. c. 118E:16D.
· Aqualified@ aliens who entered the U.S. before August 22, 1996 (regardless of status at time of entry) and remained continuously present until obtaining a status listed below, or who entered U.S. after August 22, 1996  but have had a status listed below for more than 5 years: 

· Legal Permanent Residents (LPR),

· Conditional entrants, or

· Persons granted parole for at least one year.

130 CMR 504.002 and 518.002
· Aqualified@ aliens regardless of date of entry who are

· Refugees and asylees,

· Persons whose deportation has been withheld

· Certain veterans and the spouses and dependent children of veterans*

· Certain people (and their children) subjected to battery or extreme cruelty by a spouse, parent or sponsor*

· Cuban/Haitian entrants

· Native Americans born outside the U.S.
· Certain Amerasians

· Trafficking victims (and their children)

130 CMR 504.002 and 518.002

· The application form does not require verification of immigration status for veterans and domestic violence victims.  

· SSI recipients. Eligibility rules regarding immigrants eligible for SSI based on receipt of benefits or lawful presence on August 22, 1996 are at SI 00502.150;  SI 00502.142 and SI 00502.153 of the SSA Program and Operations Manual (POMS).
Noncitizens not eligible for MassHealth Standard
· Special status and PRUCOL aliens. These are people who had been eligible for federal Medicaid before the 1996 federal welfare reform but are now ineligible for federal benefits except for emergency Medicaid.  In Massachusetts, certain special status aliens are eligible for other MassHealth coverage types at state expense with no federal reimbursement but not for MassHealth Standard. Only children under age 19, and disabled or elderly adults are currently eligible for MassHealth as special status aliens, but other special status adults may be eligible for Commonwealth Care. Special status and PRUCOL aliens include:

· Legal permanent residents who entered the US after August 22, 1996 and have had their status for less than five years.
· Persons Residing Under Color of Law (PRUCOL). This is not an immigration status, but a description used in public benefit programs to identify people who are not qualified aliens but are in some sense lawfully present in the U.S. People who are known to be residing in the US by DHS
 and who the DHS is not trying to deport but who do not have LPR or other Aqualified@ status are PRUCOL. See, Cruz v. DPW, 395 Mass. 107 (1985).

130 CMR 504.002 and 518.002

· Nonqualified aliens.  These are people who are not qualified, special status or protected status.  These include undocumented aliens who may have entered the U.S. without inspection or stayed on after a temporary visa expired. The only MassHealth benefit for which they are eligible is Emergency Medicaid, also known as MassHealth Limited.130 CMR 504.002 and 518.002

� The functions of the former Immigration and Naturalization Service are now under the Dept. of Homeland Security
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