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ABOUT

This is an unofficial reporter for decisions issued by the Western Division Housing Court. The
editors collect the decisions on an ongoing basis for publication in sequentially numbered
volumes. Currently, this unofficial reporter is known as the “Western Division Housing Court
Reporter.” Inasmuch as the reader’s audience is familiar with this unofficial reporter, the reader
is invited to cite from these decisions by using the abbreviated reporter name “W.Div.H.Ct.”

WHO WE ARE
This is a collaborative effort by and among several individuals representative of the Court, the
local landlord bar, the local tenant bar, and government practice:

Hon. Jonathan Kane, First Justice, Western Division Housing Court

Hon. Robert Fields, Associate Justice, Western Division Housing Court

Hon. Michael Doherty, Clerk Magistrate, Western Division Housing Court

Aaron Dulles, Assistant Attorney General, Massachusetts Attorney General’s Olffice
Raquel Manzanares, Esq., Community Legal Aid

Peter Vickery, Esq., Bobrowski & Vickery, LLC

Attorney Dulles serves as Editor-in-Chief, with Attorneys Manzanares and Vickery as co-editors
for coordination and execution of this project.

OUR PROCESS

The Court sets aside copies of all its written decisions. Periodically, the editors collect and scan
these decisions, employing commercial-grade “optical character recognition” software to create
text-searchable PDF versions. On occasion, the editors also receive decisions directly from
advocates to help ensure completeness. When sufficient material has been gathered to warrant
publication, the editors compile the decisions, review the draft compilation with the Court for
approval, and publish the new volume. Within each volume decisions are sorted chronologically.
The primary index is chronological, and the secondary index is by judge. As of Volume 12, the
stamped page numbers correspond to the PDF page numbers. The editors publish the volumes
online and via an e-mail listserv. The Social Law Library receives a copy of each volume.
Volumes are serially numbered and generally correspond to a stated time period. But, for several
reasons, some volumes also include older decisions that had not been previously available.

EDITORIAL STANDARDS

In General. By default, decisions are included unless specific exclusion criteria are met.
Exclusion criteria are intentionally limited, and the editors have designed them to minimize any
suggestion of bias for or against any particular litigant, type of litigant, attorney, firm, type of
case, judge, witness, etc. In certain circumstances, redactions may be used in lieu of exclusions.

Exclusion by the Court. The Court intends to provide the editors with all of its decisions except
those from impounded cases and those involving highly sensitive issues relating to minors—the
latter being a determination made by the Court in its sole discretion. The Court does not provide
decisions issued by the Clerk Magistrate or any Assistant Clerk-Magistrate. Additionally, the
Court does not ordinarily provide decisions issued as endorsements onto the face of motion
papers. The Court retains inherent authority to withhold other decisions without notice.
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Redaction and Exclusion. The editors redact or exclude certain material. The editors make
redaction and exclusion decisions by consensus, applying their best good faith judgment and
taking the Court’s views into consideration. Our current redaction and exclusion criteria are as
follows: (1) Case management orders, scheduling orders, orders prepared by counsel,
handwritten decisions including endorsements to a party’s filing, and form orders will generally
be excluded. (2) Terse orders and rulings will generally be excluded if they are sufficiently
lacking in context or background information as to make them clearly unhelpful to a person who
is not familiar with the specific case. (3) Orders detailing or discussing highly sensitive issues
relating to minors, disabilities, highly specific personal financial information, and/or certain
criminal activity will be redacted if reasonably possible, or excluded if not. As applied to orders
involving guardians ad litem or the Tenancy Preservation Program, redaction or exclusion is not
triggered by virtue of such references alone but rather by language revealing or fairly implying
specific facts about a disability. (4) Non-public contact information for parties, attorneys, and
third-parties are generally redacted. (5) Criminal action docket numbers are redacted. (6) File
numbers for non-governmental records associated with a particular individual and likely to
contain personal information are redacted.

The exclusion criteria and the review criteria will undoubtedly grow, change, and evolve over
time. The prefatory text of each volume will reflect the most recent version of the criteria.

Final Review. Prior to publication of any given volume, the editors will submit the draft volume
to the Court for a final review to ensure that it meets the editorial standards.

PUBLICATION

Volumes are published in PDF format at www.masshousingcourtreports.org. We also have a
listserv for those who wish to receive new volumes by e-mail when they are released. Those
wishing to join the listserv can do so at https://groups.google.com/g/masshousingcourtreports, or
by emailing Aaron Dulles (dulles@jd11.law.harvard.edu).

Starting with Volume 12, an additional high quality version of each volume is also posted on
our website. These are not released via email because their file sizes are typically too large. High
quality versions are marked as such on their title page (near the bottom left) and have their own
digital signatures.

SECURITY

The editors use GPG technology to protect against altered copies of the PDF volumes. Alongside
each volume is another file with Aaron Dulles’s digital signature of authentication. Readers may
authenticate each volume using freely available GPG software. In addition to the PDF volume
and its accompanying signature file, the reader will need Aaron Dulles’s “public key,” which can
be found by searching his name on keyserver.pgp.com. The key is associated with the e-mail
address dulles@jd11.law.harvard.edu, and it has the following “fingerprint” identifier:

0C7A FBA2 099C 5300 3A25 9754 89A1 4D6A 4C45 AE3D
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CONTACT US

Comments, questions, and concerns may be raised to any person involved in this project.
However, out of respect for the Court’s time, please direct such communications at the first
instance to either Aaron Dulles (dulles@jd11.law.harvard.edu), Raquel Manzanares
(rmanzanares@cla-ma.org), or Peter Vickery (peter@petervickery.com).
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

Hampden, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION

SARGENT WEST I APARTMENTS,

Plaintiff,
-V.- DOCKET NO. 248P00523
TANISHA LITTLES,

Defendant.

ORDER

This matter came before the court on July 1, 2024 for an emergency hearing on the
defendant’s motion to stop the move-out scheduled for tomorrow July 2 at 8:00 am. The
plaintiff appeared through its attorney. The defendant appeared and was self-represented.

A default judgment entered in this cause eviction case on March 19, 2024 for possession
and unpaid rent/usc and occupancy of $7,472.05 and costs and interest.! Execution issued on
April 9, 2024, The plaintiff served a forty-eight hour notice that the execution would be used to
move lhe defendant out of the apartment on May 6, 2024. The defendant filed a motion to stop
the move-out on the grounds that she had a new apartment as of June 1, 2024. The parties filed
an Agreement cancelling the move-out and staying the execution until June 1, 2024.% It allowed
the plaintiff to use the execution after June 1, 2024 if the defendant did not move as she agreed.

The partics were before the court again on June 6, 2024 on the defendant’s motion to stay
the execution further. After hearing a judge of this court denied the motion, ruling that the

plaintiff could proceed with a move-out, but that the defendant coulid file another motion to stay

! The plaintiff reported that no rent/use and occupancy has been paid since the judgment entered and that an
additional $4,484 has become due since then.
2 This agreed upon stay filed with the court satisftes G.L. c. 235 §23,
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the execution if she could prove that the reason she could not move was because of some failure
of the landlord,

The plaintiff served a new forty-eight hour notice for a move-out on July 2, 2024 at 9:00
a.m. The defendant filed the instant motion. She testified that the reason that she could not
move was becausc she did not get the apartment because the tandiord did not send the
“certification letter”. She could not explain what the “certification letter” was. The court finds
that the defendant did not prove that it was the landlord’s failurc to act which caused her not to
be accepted {or a new apartment.

Order

After hearing, the defendant’s motion 1o stop the move-out is DENIED. The plaintiff
may proceed with the move-out as scheduled. Because this eviction case is based on cause, and
because there also is a significant arrcarage,’ the defendant is not eligible for a stay pursuant to
G.I.. ¢. 239 §9, The defendant did not present any cquitable grounds to justify a stay pursuant to

G.L. ¢, 239 §10.

July 1, 2024 Faintic 7%, Daltow
Fairlie A, Dalton, I. (Recc.)

3 The plaintiff reported that the defendant failed to recertify for the subsidy program and that her rent went to
market rate.
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

Hampden, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION

B.G. MASSACHUSETTS I, LLC,
Plaintiff,

Vi DOCKET NO. 245P01065

YESENIA FALU-REYES,

Defendant,

ORDER

This matter came before the court on July 2, 2024 for a hearing on the defendant’s second
motion to stop the move-out scheduled for July 8, 2024 at noon. The plaintiff appeared through
its attorney. The defendant appeared and was self-represented. Janis Luna of Wayfinders also
appeared at the hearing,.

After trial on May 16, 2024, a judge ol this court ordercd that judgment would enter for
the landlord for possession and $11,934.67 in unpaid rent/use and accupancy through May 2024
and that execution would issue pursuant to statute. However, the use of the execution was stayed
on condition that the defendant pay thc May use and occupancy immediately, pay the use and
occupancy on time each month starting in June as well as $300 toward the arrearage two weeks
later, apply for RAFT financial assistance immediately, and pay any tax refund she received
toward the arrearage within five days of receipl.

Both partics agree that the defendant made the May payment on lime and that she made
the two June payments, but they were late.! The rental arrearage is now $10,548.67 through

June. The defendant did not apply lor RAFT financial assistance until June 27, 2024, Ms. Luna

' The use and occupancy payment for July is due on July 5,

35 W.Div.H.Ct. 13



confirmed that the defendant’s application is pending at Wayfinders and that she is eligible for
$7,000 in RAFT rental assistance at this time, {She last received RAFT 1n June 2023.)

The plaintiff argucd that the execution should not be stayed because the tenancy is not
sustainablc, based on the late June payments. However, the defendant testified that she has
started a new job recently. Further, the judge’s order after trial ordered that the $300 per month
payment toward the arrearage would act as a repayment plan {for RAFT purposes to pay the

balance beyond what RAFT could pay.?

Orders

After hearing, the following orders will enter:

1. The defendant’s motion is ALLOWED,

2. Because there is a RAFT application now pending, the court stops the move-out
scheduled for July 8, 2024, pursuant to G.L. ¢. 239 §15.% The court acknowledges
that the defendant did not filc her application in a timely manner pursuant to the
judge’s order after trial, but finds that the application is pending at this time.

3. The plaintift’s attorney will notify the constable of this order immediately.

4, Both parties will complete the RAFT application process in a timely manner and in
good faith.

5. The defendant will pay the July usc and occupancy and the $300 toward the arrearage
on lime,

6. All other terms of the judge’s May 17, 2024 order remain in full force and effect.

7. The defendant is responsible to pay the $950 cancellation fee for the July canceiled
move. The amount will be added to the arrearage.

8. This stay of the execution is ordered within the meaning of G.L.. ¢. 235 §23.

July 3, 2024 Fairtie 4. Dalton
Fairlie A, Dalton, J. (Rec.)

? The defendant reported that she stili has not received a tax refund because of an identity theft issue concerning
har son.

3 The defendant had filed an earlier motion to stop the same move-out, After hearing an June 27, 2024, ancther
judge of this court denied the motion. It was anly after that hearing that the defendant applied for RAFT.
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

Hampden, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION

PAPER CITY PROPERTY MANAGEMENT,

Plaintiff,
“V.- DOCKET NO, 245P01032
TANYA SANTIAGO,

Defendant.

ORDER

This matter came before the court on July 2, 2024 for a hearing on the plaintiff’s motion
to enforce the parties® April 23, 2024 Agreement and to issue execution. The plaintiff appeared
through its attommey. The defendant appeared and was self-represented.

The parties entered into an Agreement on April 23, 2024 in this nonpayment of rent case.
By its terms relevant to this motion, the parties agreed that the defendant’s rent/use and
occupancy arrearage was $6,100 through April 2024 and the costs were $250.27, The defendant
had a pending application for RAFT financial assistance al the time, which would pay $3,900
toward the arrearage. She agreed to pay her ongoing use and occupancy of $1,500 by the fifth of
each month and $200 toward the arrearage and costs by the thirtieth of each maonth, both
beginning in May 2024,

The plaintiff reported that since the Agreement was signed, the defendant paid $1,400
and RAFT paid $3,900. This exhausted Ms, Santiago’s eligibility for RAFT financial assistance
because she had received RAFT when she moved into this apartment.! Nothing was paid for

June or July. The arrearage through July is $6,600 plus costs.

1 The defendant expects to be eligible again for RAFT financial assistance in October 2024,
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set forth in this order, then upon motion the plaintiff may request that [the
defendant’s] appeal be dismissed, and that executien for possession issue.”
On April 5, 2024 the defendant sought appellate review of the March 28, 2024 order by a single
justice of the Appeals Court.

In an order dated April 26, 2024 (No. 2024-J-0209), the single justice affirmed the court’s
March 28, 2024 use and occupancy order; and citing to Frechette v. D'Andrea, 494 Mass. 167
(2024) the single justice ruled that Rivera was not entitled to waiver or payment by the
Commonwealth of the use and occupancy payments pursuant to G.L. 239, § 5(¢) as “other costs
or fees” as that term is used in G.L. ¢. 261, § 27C. The single justice stated:

“The defendant must comply with the requircments of the Housing Court
judge's 3/28/24 order within five tays of her receipt of notice of this decision
or risk the dismissal of her appeal. See G. L, ¢, 239, s. 5(h)."

As of the date of this order, July 8, 2024, the defendant has not made any of the use and
occupancy payments required under the provisions of the March 28, 2024 order (April, May and
June 2024 = $3,000,00 currently due).

I rule the defendant’s failure to make the required monthly use and occupancy payments
constitutes a violation of a material condition of the March 28, 2024 bond waiver and interim
payment order. ‘

I will afford the defendant one opportunity to cure her default. The defendant shall have

until 4:00 p.m. on Wednesday. Julv 17, 2024 to lender payment to the plaintiff in the amount of

$3,000.00 (total amount due for April, May and June 2024 use and occupancy) by bank check or
a money order (not a personal check) payable to FEDERAL NATIONAL MORTGAGE
ASSOCIATION, The payment must be delivered to the plaintiff*s attorney, Lucas P
Marchifrazier, Esq. at his office (Harmon Law Offices, P.C., 150 California Street, Newton,
Massachusetts 02438).

Attorney Marchifrazicr is directed tofile an affidavit with the court by July 23, 2024 stating
whether or not he received the required $3,00,00 payment from the defendant by July 17, 2024,

If Attorncy Marchifrazier states in his affidavit that he received the payrﬁent from the
defendant, then the plaintift"s Motfon to Dismiss Appeal shall be DENIED witheut further hearing.

However, if Attomey Marchifrazier states in his affidavit that he did not receive the

required payment from the defendant, then in accordance with G.L. ¢. 239, § 5(h), the plaintiff's
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Motion to Dismiss Appeal shall be ALLOWED without further hearing, and the (ollowing
ORDER shall be entered on the docket;
“It is ORDERED that the defendant's appeal from the judgment for
possession entered on January 22, 2024 be and hercby is DISMISSED, and
execution for possession shall issue on August 1, 2024."
SO ORDERED this 8th day of July, 2023,

Jefprey M. Winike
Jeffrey M. Winik
Associate Justice (Recall Appt.)
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

Hampden, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION

HOUSING MANAGEMENT RESOURCES,
INC., AS LESSOR & HC BROOKINGS, LLC,
AS OWNER,
Plaintiff,
“v.- DOCKET NO. 238SP02571
JASMINE ANDREWS,

Defendant.

ORDER

This matter came before the court on July 1, 2024 for a hearing on the plaintiff’s motion
to smend the name of the lessor, enter judgment and issue execution.! The plaintiff appeared
through its attorncy with property manager Yesenia Valentin, The defendant appeared and was
self-represented. Her mother Tamika Smith appeared with her.

The parties entered into an Agreement on September 22, 2023 in this nonpayment of rent
case, By its terms relevant to this motion, the parlies agreed that the defendant’s rent/use and
occupancy arrearage was $1,538 through September 2023 and the costs were $212.25. The
defendant had a pending application for RAFT financial assistance at the time, which would pay
$780 toward the arrearage. She agreed to pay her ongoing use and occupancy of $1,058 and $80
toward the balance in two installments each month beginning in October 2023,

The plaintiff reported that the defendant has not paid the ongoing use and occupancy nor

the arrearage payments as she agreed to do. The arrearage through July is $10,310.25.

! The plaintiff also filed two earlier motions, to amend the name of the lessor {docket #8) and for entry of
judgment and Issuance of execution {docket #7). The court deems that the substance of both motions is included

In the motion now before the court {docket #10},
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The court finds thet the defendant is in substantial breach of material terms of the
September 22, 2023 Agreement of the parties. However, judgment does not enter at this time
because the defendant has a pending application for RAFT financial assistance which she filed in
June. G.L.c, 239 §15, The plaintiff has submitted i1s documentation to Wayfinders for the
defendant’s application. The parties agree that the maximum amount that RAFT could pay at
this time is $2,000. They expect to receive a decision from Wayfinders by the end of July.

Because there will be a balance still owed even if RAFT pays $2,000 on the defendant’s
behalf, Ms, Andrews will need to propose a payment plan to pay the balance as well as her
ongoing rent/use and occupancy. She reported that she is working with the Tenancy
Preservation ngrafn (TPP) to assist her to find additional resources to help her pay the rent.
She had applied for subsidized housing when she moved into the property, but she was over-
income at the time because of her wages.

Orders
As stated at the hearing;
1. The plaintiff’s motion is continued for further hearing on August 5, 2024 at
11:00 a.m.
2. At the hearing, the defendant will report on:
a. The status of the her RAFT application,
b. Any payments she makes in July and August,
¢. Her work with TPP to obtain additional resources ta help her pay the rent/use
and occupancy, and
d. A realistic repayment plan for the balance still owed.

3. The court will address the portion of the plaintiff’s motion to amend the name of the

lessor at the August 5 hearing,

4. A representative of TPP is asked to be present for the hearing on August 5, 2024,

July 8, 2024 Dacrtie 4. Dalton
Fairlie A. Dalton, J. (Ree,)

CC: Tenancy Preservation Program

35 W.Div.H.Ct. 21



COMMONWEALTH OF MASSACHUSETTS

THE TRIAL COURT
Hampden, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION

JOSE LOPEZ,

Plaintiff,
-v,- DOCKET NO. 24SP00466
MARITZA MORALES,

Defendant.

ORDER

This matter came before the court on July 1, 2024 for a hearing on the defendant’s
niotion to stop the move-out which the defendant thought was scheduled for that day. Both
parties appeared and were self-represented.

The defendant received a notice from the deputy sheriff dated June 24, 2024. 1t was not a
forty-eight hour notice that a move-out had been scheduled, but rather a courtesy notice that the
deputy sheriff would serve a forty-eight notice if the tenant did not move by July 1. As such,
there is no move-out to stop at this time.

The defendant also filed an earlier motion to remove the default on the grounds that she
was denied shelter and to dismiss on the grounds that she needed more time to move (docket
#11), A review of the docket shows that there is no default in this case, Baoth parties were
present for trial on April 11, 2024. Afier trial, the judge ordered judgment to enter in this non-
payment of rent case for the plaintiff for possession of the subject rental premises and 38,695 in
unpaid rent/use and occupancy 'lhrough April 2024 with $205 in costs, ali by agreement of the
parties, Execution issued on April 29, 2024 on the plaintiff’s written request. The plaintiff is

aware that there is a deadline by which he must use the execution to move the defendant out of
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the subject rental premises unless it is stayed by order of the court or by written agreement of the
parties filed with the court.

The arrearage through July 2024 is $13,085, The defendant reported that she had applied
for RAFT but the landlord did not accept it. The hearing was recessed for the parties to meet
with a housing specialist of this court who contacted Wayfinders, When the hearing resumed the
housing specialist reported that the defendant is eligible for $4,200 in RAFT financial assistance
at this time, She has & pending RAFT application (_) for moving expenses, and not for
the arrcarage at her current apartment. Wayfinders confirmed than an earlier RAFT application
was canceled because the landlord did not submit his documentation. The defendant agrees that
the maximum that RAFT could pay is much less than what she owes to the landlord. She is
looking for a new apartment, but she has not found one to date.

There are na grounds before the court to dismiss the case. The court deems the
defendant’s motion to be a motion for a stay of the execution. She is not eligible for a stay
pursuant to G.L ¢, 239 §9 because this is a nonpayment of rent case and there is a significant
arrearage. The defendant did not present grounds that would give rise to an equitable stay of the
execution pursuant to G.L ¢, 239 §10. However, she is entitled to a stay of the execution while
her application for RAFT financial assistance to move is pending pursuant to G.L ¢, 239 §15.
Once that application is approved or denied, the stay of the execution will be lifted and the
plaintiff may proceed to serve a forty-eight hour notice to move the defendant out of the

apartment if she has not moved voluntarily.

Orders

After hearing, the following orders will enter:

1. Levy on (use of) the execution is staycd based on the defendant's pending application for
RAFT financial assistance for moving expenses pursuant to G.L ¢, 239 §15. When
Wayfinders makes a decision on the application, the stay will be lifted and the plaintiff
may proceed with a levy as he sees fit.

2. This stay is ordered within the meaning of G.L c. 235 §23.

3. Because the plaintiff has no access to the defendant’s application for RAFT for moving

expenses, the court schedules this case for review on July 22, 2024 at 9:00 a.m.
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COMMONWEALTH OF MASSACIIUSE'TTS
THI TRIAL COURT

Hampden, ss. HOUSING COURT DEPARTMERNT
WESTERN DMVISION

SC&H PEARL STREET L1.C C/O CHASE
PROPERTY SERVICES, INC,

Maintilt,
RV DOCKET NO, 24CVH0430
KAMEL ARNAOUT,

Defendant.

ORDER

This maer came betore the court on July 302024 for a heuring on the plainti!f s motion
to moedify the injunction which issued on hune 14, 2024, "The plaintilT appeared through s
attorney. Shery! Chase. president of Chase Property Services, [ne. which manages the property,
maintenance supervisor Michae! Poole, maintenance worker Rick Turcotie, and Nikkia Jackson,
the tenant in apariment 21.. 1estified on behalf ol the plaintitf. The defendant did not appear
despite heing served by deputy sheritlon July 2, 2024, e is sell-represented,

After hearing, a judge of this coun issaed a preliminary inpunction on June 14, 2024, The
injunction ordered (he defundant “not threawn, intimidate or harass any other residents of the
property {or their familics and guests) or any employees and agents ol the Plaintit”" The
defendant is the wnant in apartment 11, of the subject rental premises localed at 222 Pearl Street
in Springficld, Massachusetts,  The order Rurther required that the detendant “not deny other
residents the rvight lo use commmon areas, including without limitstion the porch®™, The porch is a
common areg shared by the twenty-six apartments in the building, Finally, the order provided
that i the plaitiT alleged a material violation ol the June T4 arder. it could “file a motion to

mndily this injunction (o bear the Defendant from the praperty pending a summary process trial.”
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The plaintilT filed such a motion alleping serious and repeated violations since the
ijunction issued on June [, The plaintift™s witnesses westificd to several violations by My,
Arnaout in the short period sinee the order issued. including death threais with knives, racially
und otherwise offensive Tanguage divected at another tenant and hee family, preventing a tenant
front using the stairs o exat the building, sexually offensive Janguage dicceted at the property
manager, olfensive limguage dirceted at an cmployee of the plaintifl and preventing him from
muking needed repairs, plaving lord music ind making notse ever the music all tirough the
night, yelling and screaming on the conunon arca porch so loudly that the defendant could be
heard Trom inside the building across the street,

The defendant™s behaviors have resulted i the tenant in the apurtment above his nol
being ahle o sleep. His behaviors have inteefered with her abitity o perform her job. A food
delivery persan has relused Lo deliver to her apartment because of the delendant’s harassment,
Fhe tensnt ts alrad for her sidety. The plaintfts employees have been unable 1o perliorm
maintenance requested by the delendant becavse of his aclions, Three of the twelve maintenance
emplovees refuse 10 do work i the Jefendant’s apartment because of his actions Certainly other
wisnts could not use the poreh while the delendant was on the porel yelling continuously for
three hours.

e defendant was aware ol the judge’s June 14 order. He told the property nuanager that
he knew wha the judge said but he didn™t care. The police were called and Mr. Amaoul was
arrested during this time period. but he was eventually released and retumed 1o the premises and
continued his behaviors,

Based on the testimony ol the witesses und without iy eppoesition fram the Jefendant.
the court {inds that the defendant matertaliy violated the June T4 order, The court Binds that the
plainti{1 has demonstrated a likelihood of suceess on the merits,

I'he plaintiff now asks the court to take the exceptional step al barring the deleadant from
the premises peneling the outeame of a summary process trial. The plaintil served a rentul
period notice 1o yuit for cause. but it will not expire until August 1, 20240 Teis only afier that that
the phintiff can serve a summons and complamt and begin a summary process (eviction} case iff

the detendant does not vacate the premises voluntarily.! The court ugrees with the plaintifT that

UThe plamtiff's attorney reports that the case s not sulject to a removal action pursuant to G.L ¢ 139 §19, so
summary process pursuant 10 G L ¢ 239 iy the only olher remedy availabla,
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this feads 10 an tmpermissible delay in resolving tis matter which involves the safety of
residents, employvees and vendors from the public,

This arder may risk harm to the defendant in that he will be barred fram the promises
where he hus lived. but the court finds that any such harm is substuntially outwveighed by the
irrepurable harm o the plaintd T e court does not alloss the maoditication 1o the injunction
requiested by the plaintils. The defendant was on netice that such exceplional relief coudd be
requested 1 he did not comply with the order, The demonstruded threwty o the satery of others
weighs heavily in the court’s consideration, Fimally. the court finds that itis in the public interest
that this muodilication be allowed o increase the Hikelihood ol sale housing and work Yor all

invelved,

Orders
Adter hearing, the follewing orders will enter;

. Fhe plaimifi™s motion ts ALLOWED,

rJ

The defendant is barred trom residing in or visiting at the subject renta] premises located
at 222 Pearl Street, Springheld, Massachusclts, peading the outcome ol a summary
process case based on the June 18, 2024 notiee e guit or further order of the court, This
arder takex eiteet onee the plainti(Thas the order served by the sherifCs deparbment (o the

e lendant,

fand

11 the defendam does noi voluntarily the premises, the plaint{t is authorized lo engage

the sherifTs department o have the delendant ronoved (rom the premises.

A, The plaintiff will take all reasonable steps o ensure (o {he extent possihle that
such removal 18 conducted i peacelul and safe manner,

b, This includes, bul is not imited to, the presencee ol the pelice and a mental health
crisis sworker with the shertlTal the time the delendant is removed {rom the
PeImIses.

4. The plaintiffis further authorized o change the locks to the defendunt’s apartment and
the building to ensure that the detendant does not retaim 1o the premises unless there is a
valid court order that he may do so,

3. Lseeptas modified by woday's arder, all ather terms of the June 14, 2624 order retain in

full foree and efTeet, This inchudes but is not limited 1o the provision that the defendant
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shall not threaten, intimidate o harass any other residents ol the property {or their
familics and guests) or any employees amd agents of the PlamtifT
6. The plaintiff will proceed with o summary process action expedittously pursuant 1o

stalute.

=3

The delendant may file and serve a ntotion 1o Turther maodily this order iF he can
demonstrate that be can and will comply with the court’s Tune 14, 2024 order, sith
specilic evidenve of steps waken to change his behaviors.

July 8, 2024 o Facie o Dales
[Faiclie A, Dulwon, J, (Ree
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COMMONWEALTH OF MASSACHUSETTS

THE TRIAL COURT
Hampden, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION
37 CLINTON REALTY LLC,
Plaintiff,
-V.- DOCKET NO, 238P04665

LATASHA HINTON & DAVID COLLINS,

Defendant,

ORDER

This matter came before the court on July 9, 2024 for a hearing on the plaintiff's motion
to levy on the execution and for a review of the parties’ May 28, 2024 Agreement. The plaintiff
appeared through its attorney, Both defendants appeared and were self-represented. Janis Luna
of Wayfinders joined the hearing to explain the defendants’ eligibility for RAFT at this time.

At the hearing the plaintiff reported that the motion to levy on the execution was moot
and the scheduled move-out had been cancelled because the defendants applied for RAFT
financial assistance. The case proceeded with the review of the Agreement.! In this no-fault
eviction case, the plaintiff seeks (o recover possession of the subject rental premises and unpaid
rent/use and occupancy. The monthly rent is $950. Judgment entered on May 1, 2024 for
possession and $6,000 in unpaid rent/use and occupancy and $255.17 in costs, Execution was
stayed to May 31, 2024, The parties entered into the May 28, 2024 Agreement giving the tenants
another chance to become current in the rent/use and occupancy.

The parties agree that the defendants paid the June use and occupancy, Ms. Hinton

reported that they are not able to pay the July use and occupancy when it is due on July 15. Mr.

17his is the third Agreement between the parties in this case. They entered into other substantive Agreements on
December 19, 2023 and February 28, 2024 In addition to the ane entered into on May 28, 2024,
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Collins suffered a stroke in Apri! and is not working at this time, so that the household income
has been reduced. However, they promised that they could pay the July use and occupancy in
weekly installments,

The defendants applied for RAFT financial assistance. Ms. Luna of Wayfinders
explained that the defendants used much of their eligibility to pay a utility arrearage but they
remain eligible for $2,852,77 for their rental arrearage. The plaintiff is willing to accept this
money toward the arrearage, but the defendants need to make a payment plan for the remaining
balance. They could not agree on a payment plan,

The defendants reported that they could pay $250 each week through September 3, 2024,
This would be applied to the $950 monthly use and occupancy and $50 toward the arrearage.
Mr. Collins has a doctor’s appointment on September 3 when he hopes to be cleared to return to
work. e offered to pay the $950 monthly use and occupancy in weekly installments and $200
per week toward the arrearage beginning September 11, 2024 and conlinuing each week until the
arrearage is paid in full, In light of all of the circumstances of this case, the court takes the

unusual step of ordering this payment plan for ongoing use and occupancy and the arrearage.

Orders
The following orders will enter:

1. The defendants will comply with the payment plan and the plaintiff will accept the
payment plan as outlined above. This will satisfy the requirement of a repayment plan
for the balance that will remain after RAFT is paid on behalf of the defendants,

2. All parties will complete the RAFT application process as quickly as possible.

3. The case is scheduled for further review on September 10, 2024 at 9:00 a.m,

a. The parties will report on the payments made since the July 9, 2024 hearing, the
status of the RAFT application, and Mr. Collins' ability to return to work as
planned.

4, The execution is stayed pending compliance with this order. This stay is ordered within

the meaning of G.L. ¢. 235 §23.

July 11, 2024 Danbie 4, Dalton
Fairlie A. Dalton, J. (Rec.)
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COMMONWEALTH OF MASSACHUSETTS

THE TRIAL COURT
Hampden, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION

EDWIN TORRES,

Plaintiff,
V.- | DOCKET NO. 235U00004
MARGULERITE SHERMAN,

Defendant,

ORDER

This matter came before the court on July 12, 2024 for a payment hearing in the above-
captioned supplementary process case, It is based on the judgment in & summary process
(eviction) case in this court between the parties (No. 235P02054). Both parties appeared and
were self-represented. Before the hearing, the defendant submitted a financial statement and
medical and employer records documenting why she did not comply with the court’s March 4,
2024 payment order in this case,

A default judgment entered on June 21, 2023 in the underlying eviction case granting the
plaintiff-landlord possession and $3,900 in unpaid rent/use and occupancy with $185.58 costs
plus interest.! By order dated March 4, 2024 a judge of this court ordered the defendant-tenant
to pay $150 toward the judgment each month beginning in April 2024. The defendant has not
paid anything toward the judgment. A capias issued on May 20, 2024,

The defendant testified that she was out of work because of a medical condition. She
submitted documentation from her employer and medical providers showing that she was on
Family Medical Leave and then unpaid supplemental leave (SEBAC) (D Exh). She was cleared
to return to work on July 1, 2024 on a limited basis and then to retumn to full work on July 6. She

1 The defendant reported that she does not wish to take any action to amend the Judgment in the evictlon case.
] .
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reported that she has done so and expects to receive her first paycheck on July 25, 2024, She
offered to begin paying the $150 as ordered by the judge on March 4,

The plaintiff objects to such a payment plan,

Based on a review of the defendant’s financial statement and the portion of her wages
which is exempt from a payment order pursuant to G.L. ¢. 224 §16 and c. 235 §34, the court
finds that she is financially able to pay the $150 per month which the judge ordered on March 4,
2(24 and which she now agrees to pay.

Order
After hearing, the following orders will enter:

l. Beginning on August 15, 2024 and continuing on the 15 of each month until the
judgment is paid in full, the defendant will pay the plaintiff $150 in certified funds.
2. The plaintiff will return the capias which issued on May 20, 2024 to the court

immediately.

July 12, 2024  Faokie A Daltes
Fairlie A, Dalton, J. (Rec.)
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

Franlklin, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION

TIA L. BELIVEAU & KEVIN C. BELIVEAU,
I'Lintiff,

V.- DOCKET NQ, 24CV00483
NATE EVENS & TOM SMITIH,

Defendant,

ORDER

This malter came belore the court on July 1, 2024 for a hearing on the plaintiff’s request
lor an emergency order, All parties appeared and were seli-represented. The record was kept
open for Mr. Beliveau and Mr, Evens to submit documentation to support their positions.

Nate Lvens is the owner ol the subjeet rental premises, a single family home located at
368 Wilson 11ill Road in Colrain, Massachuscits. Kevin C. Beliveau lives there pursuant to an
oral tenancy at will agreement with a monthly rent of $800." However, Mr. Evens and Tom
Smith enlered into a lease for the house which began on May 14, 2019 (I:xh 2). After the first
year, the fcase renewed automatically on a month-to-month basis. There is no rent amount in the
lease. Thomas Smilth is listed as the only member ol the houschold in the lease. Section 3 of the
lease, Use and Oceupaney of Contract Unit provides:

a. The family must use the contract unit for residence by (he family. The unit must be

the family’s only residence.

I tr, Beliveau testified that he pays the rent each month to the Town of Colrain for back taxes owed by Mr, Evens,
Mr. Evans disputed that there was such a lien on his properly, However, after the hearing the plaintiff fifed a copy
of a Septemboer 21, 2022 leiter from an attorney representing the Town advising him that the Town was
Intercepting the rent payments for payment of delinquent property taxes pursuant to G.L, ¢, 60 §53 and instructing
him to pay hls rent to the Town beginning in November 2022 {Exh 1). The plaintff also submitied a print cut of the
lax account for the praperty since the taking in 2021. It shows that he has been paying the $800 rent each month
to the Town {with same deductions for repairs) (Exh 1).
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b. The family must not sublease or let the unit.

¢. The family must not assign the Icase or transfer the unit.

Despite this language in the [case, Mr. Smith invited Mr, Beliveau to move into the house in
2020, saying, "Why don't you stay with me?" Mr. Belivcau testilied that Mr. Smith told him
that he would only be at the housc in the suminers beeause he lived in Florida the rest of the
year. When he is at the Colrain housc, he stays in the basement,

The partics do not agree about how often Mr. Smith has stayed at the house since 2020,
Ic testified that he has been there every summer excepl 2023, Mr, Beliveau testified that be has
not stayed there since 2020 when they lived as “roommates™. What scems to have changed this
year 1s that Mr. Beliveaw has moved his daughter and grandchild into the house. Mr, Evens
testilied that this was withoul his permission, although the partics have an oral tenancy at will so
there is no term of Mr, Beliveusu's tenancy governing who may lve at the house.?

The delendants have ereated an untenable problem. Mr. Evens and Mr. Smith have a
tenancy, albeit an unusual one. In apparent violation of the terms ol his lease, Mr. Smith invited
Mr. Beliveau to move in. Mr. Beliveau paid rent (o Mr, Evens until he was notilicd to pay il {0
the Town of Colrain based on the lax taking ol the property. The festimony at the hearing
showed that Mr. Beliveau anticipated thatl he would be sharing the house with Mr, Smith tor
some moinths of the ycar and that in the beginning they lived as “roommates™. Mr. livens
testificd that he now wants to “get contral” of the house by having Mr, Smith move in.

The reliel the plaintiff seeks is twofold, that Mr, Smith be ordered not to occupy the
house and that Mr, Fvens be ordered not to come to the property unannounced.

The court cannol grant the [irst request. Basced on the lease submilied and the testimony
of the partics, Mr, Smith has a lenancy at the subject property. While he may be in breach of his
[ease, the court cannot order him nol to occupy Lthe house under the arrangement that was in
place when Mr. Beliveau first occupicd (he house himsell, Witl respect to this [irst request the
court finds that injunctive reliel cannet enter because the plaintiff has not established a
substantial likelihood of success an the merits of this purt of the claim,

With respect to the second request, Mr. Beliveau is a lenant of Mr. Evens, becausc he has

paid him rent and now pays rent toward the plaintill’s lax delinquency as ordered by the Town.

I This is unlike Mr. Smith’s [ease with Mr, Evens which prohiblts Mr, Smith from having anyone other than himself
reside at the premises withoul the gwner’s prior written approval.
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COMMONWEALTH OF MASSACHUSETTS

THE TRIAL COURT
Hampden, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION
HIGH APARTMENTS, LLC, i
|
Plaintiff, '
V.- DOCKET NO. 245P00857 '

MIA RODRIGUEZ & JOEL SAXON,

Defendant,

ORDER |

This matter came before the court on July 9, 2024 for a hearing on the plaintiff’s motion
to levy (use) the execution. The plaintiff appeared through its attorney. When the case was
called for hearing, neither defendant appeared and the motion was allowed without opposition.
Later defendant Mia Rodriguez appeared, but not defendant Joel Saxon. Both are self-
represented. The plaintiff’s attorney was still present and the court re-heard the motion.

In this nonpayment of rent eviction case, the plaintiff-landlord seeks to recover
possession of the subject renta! premises and unpaid rent/use and occupancy. Judgment entered
on April 16, 2024 for the plaintiff for possession and $1,034 in unpaid rent/use and occupancy
through April 2024 with costs and interest. The execution issued on April 30, 2024 on th'le
plaintiff’s written request. The plaintiff°s constable served the defendants with a forty'-eight hour
notice that they would be moved out of the apartment on May 23, 2024 at 1:00 p.m., Ms.
Rodriquez filed a motion to stop the move-out. A judge of this court issued an order on May 21,
2024 stopping the move-out and staying the execution through August 2024 on condition that the
defendant pay the $840 cancellation fee, pay the monthly use and occupancy of $945 by the
tenth of each month beginning in June 2024, and apply for her remaining RAFT financial
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assistance by July 5, 2024 ($2,390). The arrearage at the time of the order was $1,979 through
May, 2024 with costs.

The defendant paid the cancellation fee, but she paid only 3200 toward the use and
occupancy for June and $200 for July. She did not apply for RAFT. Ms. Rodriguez reported
that she thought she was supposed to wait until July 10 to apply for RAFT for some reason. She
also reported that she is having a difficult time paying the rent because she works only parf-time.
She plans to return to work full-time becanse she has received child-care.

The defendant’s arrearage is now $3,469 through July 2024 plus costs. r

Findings and Orders |

After hearing, the court finds that the defendants did not comply with the judge's May
21, 2024 order staying the execution through August. The court finds that the defendants arc in
substantial breach of two material terms of the order, payment of the June and July use and
occupaucy and applying for RAFT.

1. Therefore, the 'stay of the execution through August 2024 is lifted.

2, The plaintiff’s motion to levy the execution is ALLOWED. The plaintiff may

proceed with the execution process.

3. If the defendant applies for RAFT and can present a realistic payment plan to pay the
balance of the arrearage, she may file a motion to stay the execution pursuant to G.L.
. 239 §15. The statute did not apply at the time of the hearing because there was no
RAFT application pending,

4. The court notes that the execution issued on April 30, 2024 and it is valid for ninety
days for the plaintiff to use it to move the tenant out of the apartment. The deliddline is
approaching quickly. However, the stay of the execution ordered by the judgrl*.'. on
May 21, 2024, was a court-ordered stay within the meaning of G.L. c. 235 §23. As
such, the order tolled the running of the ninety-day period. Now that the stay has
been lifted by this order, the ninety-day period begins to run again.

5. If the plaintiff needs to request a new execution, it may do so by written requést

before the current execution expires. The request does not need to be filed by motion

in this case.

July 15, 2024 Facbie 1. Dalton
Fairlie A, Dalton, J. {Rec.)
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

Hampden, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION

PAPER CITY PROPERTY MANAGEMENT,

Plaintiff,
V.- DOCKET NO. 248P00Y15
HENRY GARCIA,

Defendant.

ORDER

This matter came before the court on July 9, 2024 for a hearing on the plaintiff’s motion
to enforce the parties’ agreement and to enter judgment. The plaintiff appeared through its
attorney. The defendant appeared and was self-represented. The case was recessed for Leonor
Pena of Wayfinders to join the hearing to report on the status of the defendant’s RAFT
applications.

[n this non-payment of rent case, the plaintiff-landlord seeks to recover possession of the
subject rental premises and unpaid rent/use and occupancy, The tenancy is subsidized through
the Section 8 Housing Choice Voucher Program administered by the Springfield Housing
Authority. The parties entered into an Agreement on Apri} 25, 2024. By its terms relevant to the
motion now before the court, the parties agreed that the defendant owed $7,064 through April
2024. The defendant had a pending application for RAFT financial assistance. Both parties
agreed to submit their required documents promptly. 1f RAFT did not cover the entire arrearage,
the parties agreed on a payment plan beginning in May 2024. The defendant agreed to pay $500
on the 10 and the 24" of each month, to be applied to the tenant’s portion of the current
month’s use and occupancy and the balance to the arrearage. The case would be dismissed when
the defendant reached a zera batance. If the defendant did not comply with the terms of the

Agreement, the plaintiff could file 2 motion to enter judgment.
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The plaintiff has filed such a motion. The defendant has not made any of the payments
beginning in May and there has been no payment from RAFT. The plaintiff reported that the
arrearage through July 2024 is $10,064 (P Exh); the defendant believes it to be $7,996. The
defendant did not comply with paragraph 4 of the parties’ Agreement. He explained that he lost
his car and he has been unemployed, although he is now receiving income.

Ms. Pena of Wayfinders joined the hearing when it reconvened. She reported that a
RAFT application filed on June 12, 2024 timed out on July 4 because the landlord had not
submitted its required documents. Mr. Garcia filed a new RAFT application on July 7. It is
waiting for assignment to a case worker. Ms. Pena reported that Mr, Garcia could be eligible to
receive up to $7,000.

Despite both parties’ agreement on April 25, 2024 to submit all decumentation to
Waytinders promptly, the landlord did not do so. As a result the defendant’s application for
RATT financial assistance timed out. The parties’ Agreement must be enforced against both
parties. Recently, the defendant has applied for RAFT financial assistance again and the
application is pending. Pursuant to G.L. c. 239 §15 under the circumstances of this case, the
court cannot enter judgment at this time.

Order

After hearing, the following orders will enter:

1. The plaintiff’s motion to enter judgment is DENIED without prejudice to refiling when
the plaintiff has complied with its obligations under the April 25, 2024 Agreement if the
defendant has not come into compliance by then.

2. Both parties will complete their portion of the RAFT application submitted to Wayfinders
on July 7, 2024, This includes, but is not limited to, the submission of all required
documents promptly.

3. Because the arrearage through July is more than the maximum amount that RAFT could
pay, the defendant will propose a realistic payment plan for the balance that would
remain after a RAFT payment. The plaintiff will consider any such proposed payment

plan in good faith,

July 15, 2024 Facnlie 4. Dakion
Fairlie A, Dalton, J. (Rec.)
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

Hampden, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION

PAPER CITY PROPERTY MANAGEMENT,

Plaintiff,
V.- DOCKET NO. 245P01032
TANYA SANTIAGO,

Defendant.

ORDER

This matter came before the court on July 16, 2024 for a continued hearing on the
plaintiff’s motion to enforce the parties’ April 23, 2024 Agreement and to issue execution, The
plaintiff appeared through its attorney. The defendant did not appear, She is self-represented.

The court outlined the chronology of this case in its July 5, 2024 order. It is incorporated
here. The parties were before the court on July 2, 2024 for the first hearing on this motion. As
stated at that hearing, the court ordered that the defendant pay the use and occupancy for June
($1,500) and July ($1,500) no later than July 5, 2024, as she offered to do, and that the defendant
bring a written list of all repairs which are needed in her apartment hearing to give to the
landlord at the continued hearing on July 9, 2024. That hearing was continued to today.

The plaintiff now reports that the defendant paid $1,600 on July 9, 2024 instead of the
$3,000 she offered to pay and was ordered to pay by July 5. After crediting that payment, the
arrearage through July is $5,275 with costs of $217.25. As discussed at the July 2 hearing, the
defendant has exhausted her RAFT financial assistance. She could apply next in October 2024,
There is no RAFT application pending.

The defendant did not give management a list of any needed repairs.
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Finding and Order
The court finds that the defendant is in substantial violation of material terms of the April
23, 2024 Agreement and the court’s July 5, 2024 order. Therefore, the plaintiff’s motion
is ALLOWED, Judgment will enter for the plaintiff for possession and $5,275 with
costs of $217.25. Execution will issue on the plaintiff’s written application ten days after

the date that judgment enters.

While the defendant is not in compliance with the parties’ Agreement, she has made
some payments during this time. With the help of RAFT she has reduced the arrearage by a
small amount. The court urges her to continue her efforts. If she can come into compliance, she

may file and serve a motion to stay the execution.

July 16, 2024 Faintie A, Dalton
Fairlie A, Dalton, J. (Rec,)
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2). Both inspectors gave the owner thirty days to complete the work. He advised the tenant to
avoid using a particular outlet,

Ms. Marales denied thal she had been unresponsive Lo Lthe tenanl’s recuests to reset the
breaker. She keeps the basement Jocked because she has her own persenal things thete and she
does nol wish 1o give the tenant a key. This 15 her choice, bul if the tenant does not have access
10 the basement Lo reset the breaker herself, Ms. Morales will have to make arrangements to reset
it as needed without undue delay, At the time of the hearings, the clectricily had remained on.
The defendant made arrangements [or an clectrician to conie to the propetty on July 17, 2024 to
address and repair the problem.

Order

As stated at the hearing, (he [ollowing orders will enter:

1. The defendant will arrange for & licensed electrician lo come Lo the property on July 17,

2024 a1 8:00 a.m. or shortly therealter Lo inspecet the clectrical problems cited by the City

of Sprinplield and to repair them so that the plainlifCs air conditioner does nol trip the

cireuil breaker when in use,

a8

The plaintift will allow aceess to the clectrician for these purposes,

The defendant will have her worker(s) pull all required permits.

W

Pending the completion ol the electrical work, the defendant will be available on one
hour’s notice [rom the plainti(T that the circuit breaker needs to be reset. Such notice will
be provided by lext,

5. The defendant will comply in [ull with all orders ol the City of Spring(icld Code

Lnlorcement and electrical inspeelors,

The court waives the $90 injunctive reliel [ee in this case,

July 17,2024 Facrlee 4. Dalton
Fairlic A. Dalton, ). (Ree.)

35 W.Div.H.Ct. 48



35 W.Div.H.Ct. 49



35 W.Div.H.Ct. 50



COMMONWEALTH OF MASSACHUSETTS

THE TRIAL COURT
Hampden, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION

BRANDON GONZALEZ,

Plaintiff,
V.- DOCKET NO. 24SP01126
MIGUEL ASENCIO,

Defendant.

ORDER

This matter came before the court on July 18, 2024 for trial. However, the defendant
filed a motion to dismiss or in the alternative to file a late answer and discovery. The plaintiff
appeared and was self-represented. The defendant appeared with his attorney, The defendant
called Jessica Rivera as a witness at the evidentiary hearing on the motion to dismiss. She is the
Section 8 program representative for the defendant and keeper of records at Wayfinders, which is
the agency that administers the defendant’s voucher.

The defendant argued that there are two grounds on which the eviction case should be
dismissed. First, because the tenancy is subsidized through the Section 8 Housing Choice
Voucher Program, the landlord is required to furnish a copy of the notice to quit
contemporaneously with serving it on the tenant. 24 CFR §982.310(e}2)(ii). The defendant
argues that the plaintiff did not do so here. Ms. Rivera testified that there is no copy of the notice
to quit dated January 11, 2024 in the file at Wayfinders, aithough there is a copy of a 2023 notice
to quit, {That notice to quit is not relevant to this case.)

Mz, Gonzalez testified that he left a copy of the notice to quit at the front desk of
Wayfinders on January 11, 2024, the day he left it at the property and handed it to the defendant.
He argued that there is a lack of communication between the front desk at Wayfmders and the
Section 8 staff including Ms, Rivera. However, he also reported that he left a copy of the notice
on March 8, 2024 because the Wayfinders office is only a block from the sheriff’s office. The
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deputy sheriff served the summons and complaint on March 8, 2024. The deputy sheritf did not
serve the notice to quit; the plaintiff himself did that. The court notes that there is nothing in the
notice to quit or attached to the notice to quit to support the plaintiff’s assertion that he gave it
contemporaneously to the agency.,
Order

After hearing, the defendant’s motion to dismiss on the first ground is ALLOWED. The
case is dismissed pursuant to federal Section 8 regulations, The court does not reach the second
ground nor the part of the defendant’s motion seeking to file a late answer and discovery. The
case is DISMISSED, The case will not be scheduled for summary process ttial as the issue is

now moot in this case.

July 18, 2024 Facnbie 4. Dalten
Fairlie A, Dalton, J, {Rec.)
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

Hampden, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION

121131 CLEMENTE HOLYOKE MA LLC,

Plaintiff,
V.- DOCKET NO. 23SP04754
HECTOR CRUZ,

Defendant.

ORDER

This matter came before the court on July 19, 2024 for an emergency hearing on the
defendant’s motion to stop the move-out which was scheduled for that day at 9:00 a.m. The
plaintiff appeared through its attorney with a manager of the LLC, The defendant appeared and
was self-represented. Janis Luna of Wayfinders appeared at the hearing to report on RAFT.

In this non-payment of rent eviction case the plaintiff seeks to recover possession of the
subject rental premises and unpaid rent/use and occupancy. A default judgment entered on
February 23, 2024 for possession and $10,925 plus costs and interest. The execution issued on
April 30, 2024 on the plaintiff’s written application. The plaintiff’s constable then served a
forty-eight hour notice for a move-out on July 19, 2024 at 9:00 a.m. The defendant filed this
motion to stay the execution seeking additional time to remain in the unit, although he reported
that he wants to move.

Janis Luna reported that Wayfinders paid $6,611.87! to the plaintiff in RAFT financial
assistance on behalf of the defendant on June 12, 2024, The plaintiff submitted a ledger
crediting this payment (Exh 1). The arrearage through July is $9,763.13. Ms. Luna furnished a

! The balance of the RAFT Funds for which the defendant was eligible was paid for a utility arrearage.
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copy of a May 2024 repayment agreement e-signed by Harrison Bonner,? manager of the LLC,
and Mr. Cruz which was uploaded to Wayfinders by the landlord (Exh 2). It provides for an
additional $100 per month payment toward the arrearage. It further notes, *“Previous month to
month lease $575 until 4/30/24, new lease of $1,050 was signed and began on 5/1/24. Raft
assistance will be accepted and applied to outstanding balance. Tenant will maintain payment
plan moving forward and will remain.” {emphasis supplied}

Although the June 12, 2024 RAFT payment did not reduce the defendant’s arrearage to
zero, the court stopped the move-out based on three grounds; There was a significant RAFT
payment in June; the parties appear to have entered into a new lease and tenancy at an increased
rent of $1,050 effective May |, 2024; and the parties entered into a repayment agreement post-
judgment which anticipated that the defendant would remain in the premises while he paid the
arrearage in installments.

Order

As stated at the hearing, the following orders will enter:

1. The move-out scheduled for July 19, 2024 at 9:00 a.m. is STOPPED. The plaintiff’s
attorney agreed to notify the constable of this order.

2. The defendant is responsible for the cancellation fee of $650. Tt will be paid with the
arrearage,

3. This stay is ordered within the meaning of G.L. c. 235 §23. The running of the execution
is tolled pending further order of the court.

4. The case is continued to August 9, 2024 at 9:00 a.m. for further hearing on the issues
outlined above.

5. Before August 9, 2024, the defendant will pay at least $575 toward the August use and
occupancy and $100 toward the arrearage.

6. There is no RAFT application pending. The defendant’s RAFT benefits have been
exhausted at this time.

July 22, 2024 Fackie 4. Datton
Fairlie A. Dalton, J. (Rec.}

2 Mr. Bonner was not available on the day of the hearing.
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

Hampden, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION

AP. I LIMITED PARTNERSHIP,

Plaintiff,
V.- DOCKET NO. 248P01708
NYAJEA VENTURA,

Defendant,

ORDER

This matter came before the court on July 19, 2024 for an evidentiary hearing on the
plaintiff’s motion to enter judgment and issue execution, The plaintitf appeared through its
attorney with the senior property manager, The defendant did not appear and is self-represented.

This eviction case is based on cause, violations of the provisions of the lease concerning
noise disturbances and smoking, The parties entered into an Agreement on May 29, 2024, By
its terms relevant to today's motion, the defendant agreed that she and her guests would not
cause any disturbances at the property, She agreed not to interfers with the quict enjoyment of
the other residents on the property. She also agreed that she was responsible for the behavior of
her guests. The parties agreed that the case would remain open until November 29, 2024 to
ensure compliance with its provisions. If the defendant did not comply during this period, the
plaintiff could file a motion for entry of judgment.

The plaintiff has now filed such a motion, Two nearby neighbors of the defendant,
Gladys Medero and Jeannie Fortuna testified that since the Agreement was signed the defendant
has continued to cause noise disturbances in the building, The defendant and her guests make
excessive noise on the staircase, in the hallways and in her apartment. This includes yelling and

screaming and moving furniture, It occurs even in the middle of the night and wakes the other
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residents from sleep. Ms, Medero testified that she is unable to sleep because she can hear the
noise from Ms. Ventura’s apariment even though she wears earbuds.! Assistant property
managers Glenda Delgado and Angela Steward testified that they continue to receive complaints
from other residents since the May 29 Agreement was signed that Ms, Ventura is causing noise
disturbances. They have heard her yelling so loudly in her apartment that they themselves could
hear her from their office and even from outside the building,

Based on the credible testimony at the hearing, and without any explanation from the
defendant, the court finds that the defendant has substantially viclated one or more material
terms of the parties’ May 29, 2024 Agreement. She has continued to interfere with the quiet
enjoyment of the other residents on the property. The plaintiff is entitled to judgment for
possession pursuant to the terms of the Agreement.

Order
After hearing, the plaintiff’s motion is ALLOWED., Judgment will enter for the plaintiff

for possession and costs. The plaintiff may apply for the execution ten days after the date that

judgment enters,

July 22, 2024 Painlic 2, Dalton
Fairlie A, Dalton, J. (Rec.)

! The tenants also testified that the defendant continues to interfere with their use of the property by leaving trash
in the hallway, which attracts flies.
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

Hampden, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION

APPLETON CORPORATION (LESSOR),
AND/MANAGING AGENT FOR HC
BROOKINGS, LLC (OWNER) D/B/A ELIAS
BROOKINGS APARTMENTS,
Plaintiff,
V.- DOCKET NO, 245P00178
ELIZABTH JOHNSON

Defendant.

ORDER

This matter came before the court on July 16, 2024 for a hearing on the plaintiff’s motion
to enter judgment and issue execution/amend agreement. The plaintiff appeared through its
attorney with property manager Yesenia Valentin. The defendant appeared and was self-
represented, Leonor Pena of Waytinders joined the hearing to report on RAFT.

The [andlord seeks to recover possession and unpaid rent/use and occupancy in this
eviction case based on non-payment of rent. The parties entered into an Agreement on February
22,2024, By its terms relevant to this motion, the parties agreed that the defendant owed $6,084
in unpaid rent/use and occupancy and $276.54 costs. The defendant agreed to pay her monthly
use and occupancy ($1,058) timely and $783.54 toward the arrearage on the fifteenth, both each
month beginning in March 2024, Ms. Johnson had a RAFT application pending. The parties
agreed that the case would be dismissed when the arrearage reached zero, [f the defendant did
not comply with the terms of the Agreement, the plaintiff could file a motion to enter judgment

and Issue execution.
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The plaintiff has filed such a motion. The defendant paid the monthly rent/use and
occupancy through May but no payments toward the arrearage. She did not pay anything in June
or July. No money was received from RAFT. The arrearage is now $8,427.92 through July
2024 and $276.54 costs (Exh).

Ms. Pena reported that Ms. Johnson’s most recent application for RAFT financial
assistance was closed on May 30, 2024 because it was missing a payment plan. An earljer
RAFT application timed out on April 2, 2024 timed out because it was missing the landlord
documentation, a new rent ledger. There is no RAFT application pending at this time, although,
if one were completed and approved, Ms. Johnson would be eligible for $7,000.

The defendant reported that she has applied for RAFT four times, but she was never
approved for payment. She agreed to apply for RAFT again. She expects that her household
income will increase in the near future, She is waiting for SSI benefits, with a retroactive
payment, for her daughter as well as FML funds. She did not have any paperwork regarding
either of those two sources of income with her at the hearing.

The plaintiff strongly opposes any continuance of the motion at this time or the denial of
its motion. The plaintiff is correct that the court cannot order a landlord to aceept a specific
repayment plan for the balance that would remain after RAFT paid $7,000. However, here the
court is concerned that the March/April RAFT application timed out because the landlord
documentation was missing, The parties’ February 22, 2024 Agreement acknowledged that there
was a RAFT application pending. Both parties should have completed it in good faith, Because
Ms. Johnson paid the rent/use and occupancy in March and April, the arrearage and costs at that
time would have been less than the amount of RAFT she was eligible to be paid on her behalf,
This would have eliminated the need for the additional monthly payments towards the arrears.
Unfortunately, because the defendant did not pay the use and occupancy for June and July, the
arrearage is now more than the amount of the available RAFT, Ms, Johnson will need to
propose a payment plan for the balance. This will include providing documentation to the
landlord about her anticipated two increases in household income/assets with reliable indications

of when she will receive them.
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Order

After hearing, and over opposition, the following orders will enter:

1, The plaintiff’s motion is continued for further hearing on August 13, 2024 at
9:00 a.m,

2. The defendant will apply for RAFT financial assistance immediately.

3. Both parties will complete the application, including submitting all required
documentation, to Wayfinders immediately.

4. The defendant will propose to the landlord a specific repayment plan for the balance
that will remain if RAFT pays $7,000.

a. Such repayment plan will include documentation regarding the amount of SSI
benefits for her daughter and FML benefits as well as the dates she expects to
receive the moneys.

5. The plaintiff will consider such repayment plan in good faith.

6, At the hearing on August 13, 2024, the parties will report on the status of any RAFT
application filed after July 16, 2024 and the actions taken on the proposed repayment
plan.

a. The defendant will bring her documentation regarding SSI for her daughter
and FML to the August 13, 2024 hearing.

7. The defendant will pay the August rent/use and occupancy ($1,058) when it becomes

due.

July 22, 2024 Fairlie 4. Dabton
Fairlie A. Dalton, J. (Rec.)
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fnd

The defendam-landlord shall retum any of the furniture which was in the apartment at the

outscl ol the tenancy and which he removed, unless the lenant gives written permission

that she does not want it returned.

4. The plaintiff shall not damage any of the defendant’s furniture which is in the premises,
reasonable wear and tear excepled.

5. The delendant may access the basemaent of the properly to usc as an office and [or
storage, as long as he may access lhe arcs withoutl going through the plaintiff’s unit (o do
S0.

6. The parties shall not have any direet communication with each other cxcept in writing,
Writing shall include emails, texts, and letiers.

7. The Clerk’s Office is asked (o mail copics ol this order to the partics and also to the

defendant at 28 Iligh Street #2, Bridgewater, Massachuselts.

o

The Clerk’s Oftice is asked to give copies of this order to the plaintiff, The plaintifl will

post a copy at the front door and at the back door of the premises.

The July 5, 2024 order remains in [ull force and effect, except (o the extent that any provision in

that order is expressly contradicted by today's order,

The court waives the $90 statutory fee for injunctive reliet in this casc,

July 22,2024 Faclie . Dalten
Fairlic A, Dalton, I, (Rec.)
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

Hampden, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION

CHICOPEE HOUSING AUTHORITY,

Plaintiff,
V.- DOCKET NO. 235P04595
DIANA DIAZ CENTENO,

Defendant.

ORDER

This matter came before the court on July 19, 2024 for an emergency hearing on the
defendant’s motion to stop the move-out which was scheduled for that day at noon. The plaintiff
appeared through its attorney. The defendant appeared and was self-represented, Janis Luna of
Wayfinders joined the hearing to report on RAFT.

In this eviction case based on nonpayment of rent, the plaintiff seeks to recover
possession of the subject rental premises and unpaid rent/use and occupancy. A default
judgment entered on November 22, 2023 and execution issued on December 7, 2023 on the
plaintiff’s written application, A move-out was scheduled, but the parties entered into an
Agreement on February 1, 2024 stopping the move-out because the defendant promised to pay
the arrearage and costs (including the cancellation fee for the February 1 move-out) when she
received her tax refund. She did not pay the arrearage or the ongoing use and occupancy. After
a hearing, a new judgment entered on May 14, 2024 for possession and $6,078 plus costs and
fees. A new execution issued on June 6, 2024. A deputy sheriff served a forty-eight hour notice
that the execution would be used to move the defendant out of the public housing unit on July

19, 2024 at noon.
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The defendant filed this motion to stop the move-out on the grounds that she has a
pending application for RAFT financial assistance, filed on July 17, and that she hag had a
change in her household income recently. She reported that she did not get the tax refund she
expected. Her son was put out of school, which effected the SSI she received for him.,

Ms. Luna reported that, because this is a public housing unit, the maximum amount
available in RAFT financial assistance for the defendant is six months of the tenant share of the
rent/use and occupancy plus costs, including cancellation fees, up to $7,000 in total. The tenant
share is currently $503. Wayfinders is awaiting the landlord documentation on the current
application, An earlier RAFT application from Decembert 2023 timed out because the landlord
documentation was missing.

At the hearing, the court stopped the move-out to allow the parties to complete the RAFT
application process pursuant to G.L. ¢. 239 §15 and for the defendant to recertify her income so
that her portion of the rent can be adjusted. The arrearage now is $7,289.35 plus a §600
cancellation fee from the February 1, 2024 move-out, The cancellation fee for the July 19, 2024
move-out is $700. The total owed by the defendant through July 2024 is $8,589.35. This means
that even if the defendant is approved for RAFT, a balance will remain. She will need to propose
a realistic repayment plan for the arrearage.

Orders

As stated at the hearing, the following orders will enter:

I. The move-out scheduled for July 19, 2024 at noon is STOPPED. The plaintiff’s attorney
agreed to notify the deputy sheriff of this order.

2. The defendant is responsible for the $700 cancellation fee for today’s move-out.

3. This stay of the execution is ordered within the meaning of G.L. c. 235 §23.

4. The defendant will recertify her household income to report the loss of her son’s SSI to
the Housing Authority no later than July 26, 2024, The defendant will submit all
required documentation to complete the recertification process,

5. The parties will complete the RAFT application process at Wayfinders in good faith.

a. Both parties will submit all required documentation.
b. The plaintiff will include the court costs and the cancellation fees for the two

cancelled move-cuts on the ledger.
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c. The defendant will propose a realistic payment plan for the balance that would
remain after RAFT paid the amount for which she is eligible.
d. The plaintiff will consider the proposed payment plan in good faith.
6. The defendant will pay the August use and occupancy, as it is then calculated, on time
and in full.
7. This matter is continued to August 9, 2024 at 9:00 a.m. for hearing on compliance by
both parties with the above orders.

July 22,2024 Daintie . Dalon
Fairlie A, Dalton, J. (Rec.)
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COMMONWEALTH OF MASSACHUSETTS

THE TRIAL COURT
Hampden, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION
FRANCES HARDY-GREEN,
Plaintiff,
.- DOCKET NO. 24CV00470

ROBERT T. BROWN & SUQUIN JOHNSON,

Defendant,

ORDER

This matter came before the court on July 2, 2024 for an evidentiary hearing on the
plaintiff’s request for an emergency order against the defendants and the defendants’ motion for
access. All parties appeared and were self-represented. [della Sanders-Jones testified on behalf
of the plaintiff.!

The property in dispute is a room at 130 College Street in Springfield, Massachusetts.
The property is owned by Aclesia Scotland. The plaintiff manages the property for her (Exh 1),

On May 31, 2024 the plaintiff received a call from a tenant asking if she had a room to
rent for her two nephews. The plaintiff met with the defendants. She collected $100 toward the
rent for the room (Exh 2) and teld them that she would deduct $200 from the first month’s rent if
they cleaned out a downstairs unit, but told them that they could not move into the upstairs room
until all monies were paid. The plaintiff submitted a DEPOSIT RECEIPT dated May 31, 2024
(Exh 3). [t references the $100 deposit to “hold” the room for six days. It states, “you are not
teants tell all moneys are paid [sic]” and “Room will not be yours until all money is paid you can

not move in till all paid up”. The document is signed by both defendants as well as by the

! Ms, Sanders-lones is a tenant at the property. She testified that originally she was supposed to clean cut the
downstairs room, but she could not do the work, so the plaintiff asked the defendants to clean out the room. She
did not have any independent knowledge of the parties’” negotiations about renting the upstairs room,
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owner’s agent. Mr. Johnson testified that they paid additional monies after the $100, but they do
not total the move-in costs (Exh §8).

Ms. Hardy-Green testified that the defendants began cleaning out the downstairs unit and
moved themselves into the upstairs room without completing the payments required to rent the
room. On June 11, 2024 she sent them a text inquiring about the remaining balance (Exh 4).
That day there was an altercation and the police were called to the building (Exh 5). The
plaintiff called the police again on June 19, 2024 after she discovered damage to the property
which she believes was caused by the defendants the day before (Exh 8),

After the June 11 incident, Ms, Hardy-Green told the defendants that they would have to
remove their belongings and leave. Texts between the parties show that at least Mr. Johnson told
her that they had started moving and “every thing will be out by 2” (Exh 7). At some point, Ms.
Hardy-Green changed the locks.

Mr. Johnson testified that he did not sign any rental agreement for the room. Mr, Brown
offered conflicting testimony on the subject. He testified that the landlord did not know they
were tenants, He agreed that they did not sign any rental agreement, but then testifted that he
stgned a month-to-month tenancy, but he never received a copy. This is not credible, in light of
the DEPOSIT RECEIPT, signed by all parties, (Exh 3) which clearly stated that there was no
tenancy established,

Based oo the credible testimony at the hearing, the court finds that the parties never
established a tenancy. The monies required before move-in were not paid in full, which was a
condition for the tenancy to be established. The defendants occupied the room without the
plaintiff giving them a key. They had no right to do so. To the extent they still have belongings
in the room, the plaintiff must make arrangements to allow them to retrieve their belongings, but
not to occupy the premises.

Orders

After hearing and a review of the exhibits, the following orders will enter:

1. The plaintiff's motion is ALLOWED. The defendants must cease any occupancy of the
room, common areas, or other areas at 130 College Street, Springfield, Massachusetts
because no tenancy was established,

2. The defendants’ motion is DENIED,
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

Hampden, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION

MASON SQUARE APARTMENTS I,

Plaintiff,
-V.- DOCKET NO. 23SP05698
NINA MARIE GARCIA,

Defendant.

ORDER

This matter came before the court on July 19, 2024 for a hearing on the plaintiff’s motion
for entry of judgment and issuance of execution. The plaintiff appeared through its attorney.
The defendant appeared and was self-represented. Leonor Pena of Wayfinders joined the
hearing to report on RAFT.

This eviction case is based on nonpayment of the tenant’s portion of the Section 8 rent.
The plaintiff seeks possession of the subject rental premises and unpaid rent/use and occupancy.
On January 30, 2024 the parties entered into an Agreement. By its terms relevant to this motion,
the parties agreed that the defendant owed $2,221 through January with costs of $253.06. The
defendant agreed to pay her portion of the rent/use and occupancy ($104) each month by the fifth
and $100 toward the arrearage each month by the eleventh, both beginning in February 2024.

The parties agree that the defendant did not make any payments for February, March and
April, although she paid $200 each month in May, June and July, The arrearage is now $2,245
with costs of $253.06.

The defendant applied for RAFT financial assistance on July 18, Ms. Pena reported that

she will need to submit documentation to demonstrate that her failure to pay her portien of the
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Section § rent was due to a hardship in order to be eligible for RAFT financial assistance,’

Because this is a subsidized tenancy, the maximum that RAFT could pay is six months of the
tenant’s portion of the rent and costs.

The plaintiff does not object to Ms. Garcia remaining as a tenant as long as she pays the
rent and reaches a zero balance on her account. The court does not enter judgment at this time,
to allow the defendant to complete the RAFT application process pursuant to G.L. ¢. 239 §15.

Orders

After hearing, the following orders will enter:

1. The plaintiff’s motion is DENIED at this time, without prejudice to the plaintiff’s refiling

the motion if the defendant does not comply with the terms below.

1

The defendant will complete the RAFT application process, submitting all documentation
required by Wayfinders. This includes but is not limited to documentation of the
“hardship” criterion.
a. The payment plan of $100 per month to be paid toward the arrearage shall be
considered to be the repayment plan for the balance that would remain after
RAFT makes a payment. This is the payment plan agreed to by the parties in the
January 30, 2024 Agreement and ordered to continue by this order.

3. The plaintiff will complete its portion of the RAFT application, submitting all
documentation required by Wayfinders.

a. The plaintiff will include the costs of this suit ($253.06) on the rent ledger.

4, The defendant will pay her portion of the Section 8 rent (currently $104) each month on
time and in full. The tenant portion may change upon recertification if the income of the
household changes.

5. The defendant will pay $100 toward the balance of the arrearage which would remain

after RAFT makes a payment by the eleventh of each month. This payment plan will

continue until the account reaches a zero balance or there is a further order of the court.

! Ms. Garcia testified that last year there was a mix-up by the West Springfield Housing Authority, which
administers her Section 8 voucher, There was an issue with her OTA benefits earlier this year, although the issue
has been resolved. She paid $500 toward an electricity arrearage because she did not know that RAFT could pay

utility arrearages as well as rent arrearages.
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July 22, 2024 Fairlie A, Dalten
Fairiie A. Dalton, J. (Rec.)
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT
Hampden, ss: HOUSING COURT DEPARTMENT
WESTERN DiIVISION
Case No. 23-CV-975

NICOLE WINN,
Plaintiff,
V.
FINDING OF CONTEMPT AND
FURTHER ORDER
SHAUN ROBINSON,
Defendant.

This matter came before the court for a Contempt Trial on June 5, 2024, at which
the plaintiff appeared with counsel and the defendant appeared self-represented. After

consideration of the evidence, the following order shall enter:

1. Procedural History: After hearing on November 27, 2023, on the plaintiff
tenant's motion for injunctive relief regarding repairs, the Court ordered that:

(1) The defendant landlord shall have a professional locksmith install locks
at the premises and provide the tenant with keys by no later than §:00
p.m. today;

(2} The landlord shall address all other repairs cited by the Quabbin
Health District FORTHWTIH,;

(3) The landlord shall provide the tenant with no less than 24 hours written
notice for access for repairs. Such notice, which may be by text, shall
identify the repair to be made and the window of time needed. Any
work which requires a permit or a license shall be effected accordingly.

Page 1ofd (¢ siked)

35 W.Div.H.Ct. 76



2. After further hearing on December 18, 2023, the ordered that:

(1) Mr. Robinscn shall have a carpenter repair the door frame and sliding
door forthwith and shall have a locksmith install new locks as soon as
the carpentry work is completed for the locks to operate properly.

(2) Mr. Robinson shall have a carpenter address the doors tomorrow
between 9:00 a.m. and 5:00 p.m. After these dates Mr. Robinson shall
provide 24 hours advance written notice to make repairs.

(3) Ms, Winn shall not unreasonably deny access.

{4) Mr. Robinson shall comply with the correction orders set forth in
October 31, 2023 Quabbin Health District report forthwith. The QHD is
requested to reinspect before 1/5/24 and to appear in court on January
8, 2024, at 9:00 a.m. with the parties for status.

3. After hearing on January 8, 2024, the court made the following order;

(1) Though there have been some bumps along the road regarding
scheduling and completion of repairs since the December 18, 2023,
hearing, he parties are sill working together to complete the list of
repairs.

(2) The landlord shall provide notice and the tenant shall allow access in
accordance with the terms issued by the last court order.

(3) This matter shall be scheduled for further status on January 29, 2024,

at 9:00 a,m. Both parties are urged to have the Health Department
inspect in the interim.

4. On May 22, 2024, the plaintiff tenant filed a contempt complaint, asserting
that the landlord has failed to comply with the court’s orders regarding repairs.
On June 5, 2024, a contempt trial was conducted by the court.

5. Discussion: There continues to exist violations of the State Sanitary Code
that have been cited by the Quabbin Health District. The landlord’'s defense
to the fact that such conditions have continued to exist is that the tenant has
repeatedly denied access unreasonably,

8. In addition to the light in the bathroom not werking, lack of screens in the

bathroom and two bedrooms, continued rodent activity, and a non-functioning
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refrigerator, the landlord has also continued to fail to repair the back sliding
door and holes in the bathroom wall and bedroom ceiling and a gap between
the wall and the countertop behind the sink---as well as some other items
cited by the Quabbin Health District that may be outstanding.
. After consideration of the testimony of the parties and of the tenant’s father,
and upon review of the evidence admitted at the contempt trial including texts
and Quabbin Heailth District reports, the Court finds the tenant has not
unreasonably denied access for repairs and that the landlord is in contempt of
unequivocal orders of the court in the manner in which he has approached
having repairs conducted at the premises. Not only by defaying such repairs
but also by providing insufficient notice on ai least one occasion for repairs
and also by using the tenant's occasional reasonable need to have access be
reconfigured (and each time immediately providing prompt alternative times
for repairs) as an excuse to not having the repairs made altogether.
. Qrder: Having found the defendant landlord in contempt, the following order
shall enter:

a. A receiver shall be appointed from the court's receivership list to

effectuate the completion of all repairs. This term shall be suspended

for the time being to allow one last chance for the landlord to effectuate
remaining repairs.
b. If the landlord chooses to avoid appointment of a receivership and

finally and promptly have the work completed, he shall make
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arrangeiments for licensed professionals to coordinate directly with the
tenant {or her counsel) for access for repairs.

c. |fthe landlord fails to make such arrangements, the tenant's counsel
may move the coun for lifting the suspension of the above-noted term
and have a receiver appointed (after hearing).

d. The landlord shall be fined $50 per day beginning five days afier the
date of this order noted below until the repairs are completed or until a
receiver is appointed.

e. The tenant’s attorney may file and serve a petition for attorney's fees
and costs incurred in bringing this contempt action within 20 days of
the date of this order. The landlord shall have 20 days after receipt of
said petition to file and serve any oppasition. The court shall issue an

order regarding attorney's fees without further hearing.

%

So entered this 75 dayof fmf , 2024,

Robert Fielé:.uAsat%iate Justice

Cc:  Court Reporter
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COMMONWLEALTH OF MASSACHUSETTS

HAMPDEN SS: HOUSING COURT DEPARTMENT
WESTERN DIVISION
NO. 245P1190

DOMENIC BATTISTA D/B/A BATTISTA & SONS PROPERTY MANAGEMENT, LLC
Plaintiff*

VS,

CHERYL ADAMSON
Defendant?
This matter came before the court on July 24, 2024, on Plaintiff's Motion to Bring Case
Forward (Paper #12). Plaintiff secks the Court issue execution for possession, Plaintiff appeared
represented by counsel. Defendant appeared self-represented, After hearing, the Court orders as

follows:

1. Plaintiff's Motion to Bring Casc Forward (Paper #12) is ALLOWED. Execution (o

issue for judgment and possession forthwith,

iJ

. Plaintiff shall not levy on the execution until August 1. 2024,

Tad

. Plaintiff shall return the Defendant’s last month rent no later than July 31, 2024, via
certified funds.
4, Security deposit current held by Plaintiff shall be handled in accordance with G.L. c.

186 §15B el seq., after the Defendant vacates the premises.
S0 ORDERED

SERGIO E. CARVAJAL, J,
HOUSING COURT

Date: July 24, 2024

' As used herein, the term "Plaintitf" refers to all persons identified in the caption on the line marked “Plaintiff."
2 pg used herein, the term “Defendant”™ refers (o all persons identilied as in the caption on the line murked
“Defendant.”
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT
Hampden, ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION
Case No. 24-5P-395

ROBERT GRAZICK,

Plaintiff,

ORDER
MOLLY PETERS and MARK WHEELER,

Defendants.

This matter came before the Court for trial on April 19 and 2024, After
consideration of the evidence admitted therein, the following findings of fact and rulings

of law shall issue, and the following order of judgment shall enter:

1. Background: The plaintiff, Robert Grazick (hereinafter, “landlord”} owns a
building in downtown Greenfield located on the corner of Main Street and
Chapman Street. The first fioor houses a restaurant and a bar and the
second and third floors contain five apartments. The defendants, Molly
Peters and Mark Wheeler (hereinafter, “tenants™), reside as tenants-at-will in

Unit #2 therein with an address of 6 Chapman Street, Unit #2, Greenfield,
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Massachusetts (hereinafter, “premises” or “property”). The tenancy began in
August 2019 at a rent of $750. On or about December 26, 2023, the landlord
served the tepants with a Notice to Quit for non-payment of rent and
thereafter filed a Summary Process eviction action. The tenants filed an
Answer with Defenses and Counterclaims which included claims for the
Breach of the Warranty of Habitability, Breaches of the Covenant of Quiet
Enjoyment, Cross-Metering, Retaliation, and Violations of the Consumer
Protection Act.

. The Landiord’s Claim for Possession and Use and Occupancy: The
parties agree that the tenants have not paid the landlord for the past 15
months. Their disagreement is whether the landlord correctly raised the rent
from $750 to $800 effective January 2023. In December 2022, the landlord
provided the tenants with a note with their mail that he was raising the rent
from $750 to $800 starting in January 2023. The following month, the tenants
paid the increased amount of $800 for rent. Then, beginning in February
2023, after never missing a monthly rental payment throughout the tenancy,
the tenants began withholding payment of their rent. The Court finds that the
tenants voluntarily accepted the higher rent of $800 by paying the increased
amount in January 2023. Accordingly, the amount of outstanding rent
through the month of trial (15 months) totals $12,000.

. As such, the landlord has met his burden of proof on prima facie elements for

his claim of possession and for $12,000 in use and occcupancy.
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4. The Tenants’ Claims: Warranty of Habitability: There have been many

conditions of disrepair in the premises from the inception of the tenancy !. On

March 23, 2023, the Greenfield Board of Health cited the following conditions

of disrepair:

a.

b.

k.

Burner on stove not working properly;

No heat in the bathroom;

Gaps under main door to common hallway;
Exposed electrical wiring,;

Windows non-functioning;

Windows non-weathertight;

. Lack of smoke detectors;

Electrical outlets installed incorrectly;
Peeling paint;

Loose plaster,

Gaps between ceiling and walls;

Gap behind toilet leading down to bar;

5. These conditions existed since the inception of the tenancy. The problems

with the windows were extensive. Some windows did not open properly and

some did not close completely and some were unable to stay open on their

own. The screens in many of the windows were ripped, allowing wasps to

enter in summer and were of concern to the tenants due to being escape

hazards for their pets. Some of the loose plaster cited by the fown inspectors

! Far conditions that existed at the inception of the tenancy, the landlord is imputed with knowledge of their

existence.

Page 3 of 11

35 W.Div.H.Ct. 89



was extensive and rain soaked from the exterior of the building. Ultimately
large portions fell off the wall, The gap in the bathroom cited by City had the
effect of diminishing the privacy of the tenants’ use of the bathroom as sound
tfraveled between the bathroom and bar downstairs.

. There were also various conditions of disrepair not listed by the City's
inspectors. The leak into the common area hallway was extensive and filled
five-gallon buckets placed underneath them by the landlord. The Court
credits the tenant's testimony that these buckets would either overflow or spill
out onto the carpet and create a dank odor. There were also spots in the
ceiling where the gaps were simply filled with bare fiberglass insulation.
There were also approximately a dozen dates between December 2023 and
March 2024 when the water was shut off for the premises. It was unclear
from the trial exactly what caused this problem and whether the landlord was
negligent in his addressing same, so it is considered a breach of the warranty
of habitability and not a breach of quiet enjoyment (though it significantly
impacted the use of the premises).

. Though the landlord made some repairs after being cited by the town, such
work was shoddy at best. Instead of repairing the loose paint and plaster, for
example, he merely painted over it. Additionally, the landlord failed to make

repairs of ali of the items cited by the town inspectors.?

2 Thaugh the City Health Department inspector generated an undated letter indicating that no further correctians
were needed, it was very clear that said letter was not reflective of the conditions still present at the premises
whenever written. Additionally, the City inspector believed that the City’s policy was not investigate or cite items
that were in additicn to the initial list of citations. Also, there continued to exist, for items previously cited and
additional ones not cited, repairs well after their last time at the premises.
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8. These conditions violate the minimum standards of fitness for human
habitation as established by Article il of the State Sanitary Code, 105 CMR
410.00 et seq. Although it is well settled law that a landlord is strictly liable for
breach of the implied warranty of habitability irrespective of the landlord's
good faith efforts to repair the defective condition [Berman & Sons, Inc., v
Jefferson, 378 Mass. 196 {1979)], all of these conditions all existed at the
commencement of the tenancy and knowledge of them starting is imputed.
Additicnally, the Court finds the tenant credible when she testified that she
personally told the landlord about some of the conditions of disrepair.

9. Itis usually impossible to fix damages for breach of the implied warranty with
mathematical certainty, and the law does not require absolute certainty, but
rather permits the courts to use approximate dollar figures so long as those
figures are reasonably grounded in the evidence admitted at trial. Young v.
Previous Patukonis, 24 Mass.App.Ct. 807, (1987). The measure of damages
for breach of the implied warranty of habitability is the difference between the
value of the premises as warranted, and the value in their actual condition.
Haddad v Gonzalez, 410 Mass. 855 {1991). The Court finds that the average
rent abatement of 30% fairly and adequately compensates the tenants for the
diminished rental value of the premises resulting from these conditions from
the commencement of the tenancy throughout the tenancy. Thus, there were
periods of time when the conditions caused a higher percentage of abatment
and time with a lower percentage of abatement. Thirty percent (30%) is an

average abatement for the entirety of the tenancy from August 2019 through
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the date of trial in May 2024. Accounting for the rent being $750 until January
2023 and $800 thereafter, the total damages for the landlord's breach of the
warranty of habitability is $13,305.

10. Breach of the Covenant of Quiet Enjoyment: Lack of Heat, Manner of
Garbage Storage, and Shower in the Kitchen: There was only one heating
sources at the premises, in the living room. There were no heating sources in
the bedroom or the shower area and until repaired after the City cited it, none
in the toilet room. The tenant testified credibly as to the cold temperatures
throughout the dwelling during the colder months and that when she
compilained to the landlord, he suggested that she purchase portable heaters.
In addition to insufficient heating, the unit was plagued with drafty windows
and drafty walls. Additionally, the common hallway was not heated, and this
contributed to the cold temperature in the toilet room, particularly with a gap
under the door to that room. During his trial testimony, the landlord appeared
confused about what work he did-—if any—regarding heating problems. He
stated that he had the heating unit replaced in the tenants’ unit only to realize
on the stand that the unit was not replaced in the tenants’ unit butin a
neighboring unit.?

11. For most of the tenancy, the landlord has kept the garbage receptacles for the
tenants of the building inside the building on the second floor (same floor as
the subject unit). This caused bad odors and the tenant credibly testified that

she was embarrassed by this when she had guests over. Additionally, the

3 During his testimony, the landlord also attempted to put into evidence photographs he believed were of the
tenants’ unit, were in fact of another tenant’s unit.
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landlord allowed his workers to use these receptacles for their debris and
building materials causing blockage to proper egress. It was only for a very
short time after being cited by the City that the landiord relocated the trash
barrels to outside of the building--—-but he has since returned them to the
second floor hallway.

12. From the commencement of the tenancy in mid-2019 until a wall was installed
after the City cited the landlord, the shower for this unit was in the kitchen
next to the stove. The tenant provided photographic evidence of the shoddy
nature of the shower, with a gap between the shower and the wall with
exposed insulation. This horrible condition continued after the installation of
the privacy wall in the shower area. Until the landlord constructed a wall,
making the shower private from the rest of the apartment, there was no
privacy for the person showering as it could be viewed from the living room
and kitchen. Additionally, there is no ceiling to the shower and given the
drafty window and no heating source, it is very cold when showering. As a
response to the tenants’ complaint to the landlord about the draftiness of the
window and that the gaps were letting wasps in, the landlord had someone
use expanding foam and the work is non-workmanlike and hideous. Even
after the landlord installed a wall to make the shower private, it was
constructed in a manner that does not provide easy access to the shower for
the tenant, Ms. Peters. Ms. Peters testified credibly that she has become

stuck on one occasion and on several other occasions aimost became stuck
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between the shower door and the new wal! and the door has scraped the
tenant’s breast and body in order to pass through.

13. Landlords are liable for breach of the covenant of quiet enjoyment if the
natural and probable consequence of their acts or omissions causes a
serious interference with the tenancy or substantially impairs the character
and value of the premises. G.L. c. 186, s, 14; Simon v. Solomon, 385 Mass.
91, 102 (1982). Although a showing of malicious intent in not required, "there
must be a showing of at least negligent conduct by a tandlord." Al-Ziab v.
Mourgis, 424 Mass. 847, 851 (1997). The Court finds that the landlord’s
renting out of the premises with insufficient heating sources, a shower in the
kitchen, and storage of garbage as described above violated the tenant's
covenant of quiet enjoyment and G.L. ¢.186, §14 and hereby award the
tenants damages equaling three months' rent for this claim of breach of quiet
enjoyment, totaling ($800 X 3) $2,400 and reasonable attorney’s fees and
costs.

14, Cross-Metering Electric: The tenant, Molly Peters, agreed at the
commencement of the tenancy to pay for the electric utility in her apartment.
The Court finds that the tenant's electric meter, however, included power to
the hallway outlet in the common area of the second floor of the building—
which powered a light—from the commencement of her tenancy until the
landlord corrected this cross-metering in June 2023.

15. The Health Department cited the common area hallway outlet as being part of

the tenant’s electric meter. Additionally, the tenant credibly testified that when
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the electric went off in her apariment, the electric power for ihe outiet in the
common area also went off. Lastly, the landlord admitted to same in his
responses to the Request for Admissions in discovery.

16. The damages for said cross-metering are the total amount of the electric bill
for the period of cross-metering. Lavigne v. Dupelfle, Western Div. Hsg. Ct.
Case No. 09-SP-370 (Fein, 2010); Gilmore v Lafreniere, Western Div. Hsg.
Ct. Case No. 88-SP-7406 (Abrashkin, 1988); Buxo v. Morrissette, Western
Div. Hsg. Ct. Case No. 12-SP-2971 (Fields, 2013), See also, Lezberg v.
Rogers, 27 Mass.App.Ct. 1158, 1159 (1989). The tenants, therefer, are
entitled to damages in the amount of $2,189.59* for the landlord's cross-
metering of the tenants’ electric utility.

17.Consumer Protection Act Claim, Chapter 93A: There is no question that
the landlord is in trade or commerce for purposes of this statute. He is 30-
year owner of a building with five residential apartments. The conditions of
disrepair discussed above existed when the tenancy first began which is a
violation of 940 CMR 3.17 and also imputes the landlord’s knowledge of such
conditions. The Court finds these conditions willful and knowing violations of
Chapter 93A, mandating the award of multiple damages. See, Montanez v.

Bagg, 24 Mass. App. Ct. 954, 956 (1987).

* The tenants assert a much higher amount {55,16.59) and put into evidence the Eversource documents. The
judge, however, can not tell from the Eversource materials what the amounts that were charged to for the
tenants. Landlord’s counsel stipulated, during the trial, to $2,189.59 being the amount of electric bills paid by the
tenants from the commencement of the tenancy through lune 8, 2023 when the crass-metering was corrected and
the Court shall use this figure.
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18. Despite his many years as a landlord or residential property, the landlord
appears satisfied to not address repairs other than when the City citéd him
and, even then, the repairs made were not workmanlike. Moreover, when
informed by the tenant that the one source of heating for the entire unit was
insufficient, his only response was that the tenant use a space heater. When
shown broken and loose plaster on the walls he had his workmen paint over
instead of replace the plaster-—ultimately resulting in large swaths of plaster
falling out.

19.The Court rules that double damages are appropriate on all of the facts and
circumstances present in this case. The total damages to which the tenants
are entitled are therefore double the warranty of habitability damages:
$13,305 x 2 = $26,610 plus reasonable attorney’s fees an_d costs.

20.The Tenant’s Other Claims: The tenants failed to meet their burden of proof
on their claims for Retaliation, lack of second means of egress/fire escape,
and Cross-Metering of Gas Utility.

21.Conclusion and Order: Based on the foregoing, a ruling and award of
damages shall enter for the tenant for possession plus $13,799.59 and for
reasonable atforney’s fees and costs. This is not yet a judgment until after
the Court rules on the attorney fee petition.

22 Attorney’s Fees: As a prevailing party in their claims for breach of the
covenant of quiet enjoyment (G.L. ¢.186, s.14) and their consumer protection
act claim (G.L. c.93A), tenants’ counsel has 20 days from the date of this

order noted below to file and serve a petition for reasonable attorney’s fees
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and costs. The landiord shall have 20 days aiter receipt of same to file and
serve any opposition thereto. The Court shall issue an order of judgment
without further hearing which will include a ruling on said fee petition and final
judgment on all claims.

23. Addendum: The Court wishes to thank both counsel in this matter for their
preparedness for what turned into a multi-day trial and, in addition, also
specifically for their great effort in submitting proposed findings of fact after
the conclusion of the trial. Due to the delay in the Court’s issuance of this
order, the undersigned judge had to listen to recordings of much of the trial
over again and it is clear that counsel--particularly tenants’ counsel---
angaged in a painstaking effort to submit proposed findings that were very

helpful to the judge.

T N .
So entered this __ A1 day of QLﬂ'i , 2024,

!
3

Robert Fields sodiate Justice

Cc.  Court Reporter
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7. The plaintitTwill allow access w her apartment Gor the inspection and repadr work
autlined in this orderson reasinable nabee,

8 Phe menter s scheduled Tor resiew ol caomplianee with this order on July 30, 2024 at
2:00 p.m b the Springlichd session of this court,

wo T he derendant will bring acopy al the electrician’s repoert 1o that hearing,

The court saives the sttutory SO0 injunctive rehiel Lee in this case,

July 24,202 Fadwic ~ Dalten
Farrbie AL Daltom, ) tRee,)
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

Hampden, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION

POWDERMILL VILLAGE LLC, AS
MANAGED BY PEABODY PROPERTIES, INC,

PMaintiff,
V.- DOCKET NO. 245P01817
APRIL KAMINSKI

Defendant,

ORDER

This maiter came before the court on July 23, 2024 for a hearing on the defendant’s
motion to stop the move-out which was scheduled for July 30, 2024 at 1:00 p.m. The plaintiff
appeared through its attorncy. The defendant appeared and was self-represented. Janis Luna of
Wayinders joined the hearing to provide information about RAFT,

In this cviction case, the plaintill seeks possession of the subject rental premises and
unpaid rent/use and occupancy based on nonpayment of the tenant’s share of the Section 8 rent.
A default judgment entercd on June 11, 2024 for possession and $963.54 in unpaid rent/use and
occupancy and $259.46 in costs. The execution issued on June 27, 2024 on the plaintiff’s
written application, The deputy sheriff served a forty-eight howr notice that the excecution would
be used to move the defendant out of the apartment on July 30, 2024 at 1:00 p.m.

The tenant’s portion of the rent has increased from $203 10 $330. Nothing has been paid
since the judgment entered, so the arrearage has increased.

Ms. Luna reported that the defendant’s last application for RAFT financtal assistance
timed out on July 20, 2024 because of missing landlord documentation. The application did not
progress to the stage of the defendant’s being required to show “hardship” for failing to pay her

portion of the subsidized rent. Ms. Kaminski reported that she was in rehab for three months.
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Ms. Luna reporied that, with the proper documentation, Wayfinders could consider this to be a
“hardship™ for the purpose ol qualifying for RAFT financial assistance for a subsidized tenancy.
If the defendant is eligible, RAFT would pay a maximum of six months of the tenant’s portion of
the rent and costs up to $7,000, If this did not reduce the arrearage to zero, the defendant would
need to propose a realistic payment plan for the remaining balance,

The cowrt stops the move-out scheduled for Tuly 30, 2024 1o give the parties the
opportunity to complete the RAFT application process. The defendant is responsible for the

cancellation fee when the plaintilf receives an invoice from the sheriff's office.

Orders
Alter hearing, the following orders will enter:
1. The defendant’s motion is ALLOWED. The move-out scheduled for July 30, 2024 at
1:00 p.m. is STOPPED,
a. The plaintiff's attorney will notify the deputy sheriff of this order.

[

The delendant is responsible to pay the cancellation fee when the plaintifl receives the
invoice from the constable.
3. The defendant will re-apply for RATT financial assistance immediately.

a. Both parties will submit all required documentation to Wayfinders promptly,

b. The plaintiff will include the costs and the cancellation fee on the ledger that is
submitted to Wayfinders.

c. The defendant will provide documentation ol any “hardship™ reason why she did
nol pay her portion of the Section § rent, including but not limited to
documentation of her time in rchab.

d. Ifthe amount that Wayfinders authorizes the defendant to receive does not reduce
the arrearage to zero, the defendant will propose a realistic payment plan for any
remaining balance.

e. The plaintifl will consider such a payment plan in good faith.

4. The defendant will pay her portion of the Section 8 rent for August and all following
months when il becomes duc.
5. Inlipht of the defendant’s rcapplication for RAFT financial assistance ordered herein, the

cxceution is stayed pursuant to G.L. ¢. 239 §15,
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established for use and occupancy. Both parties shall make such witnesses,
as well as other evidence, available at such hearing.

4. If the plaintiff wishes to dismiss its claim for use and occupancy, it may file a
serve a document to that effect and the court will enter a final judgment
awarding possession to the plaintiff. Under those circumstances, the above

noted hearing would be cancelled.

Hn .
S0 entered this €9 Li day of CEA I\Lj , 2024,

\

Robert FieldspAssgciate Justice
Cc:. Court orter
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COMMONWEALTH OF MASSACHUSETTS

HAMPDIEN, s3, HOUSING COURT DEPARTMENT
WLSTERN DIVISION
DOCKET NO. 23H795P003582

}

CITIZENS BANK. NA.. }
}

Plainull. )

¥ }
}

Angel Martinez. et. al., )
Defendants. )

}

SUMMARY PROCESS APPEAL BOND ORDER

This matter came before the court for a hearing on July 23, 2024 tor: 1) the Plaintfts
{rCitizens/Plamtil Ty motion, pursuant o Gl e 2390 8§ 3 and 6. w set an appeal bond and issue
a use and occupancy order pending the Detendant’™s ("Martinez/Delendant™ appeal: 21 the
Plaint T also filed a motion v hold Martinez in Detault ol Judgment Owder's and 3) Martinez -
motion. pursuant o G.L. e 239, 88 5 and 6, w0 waive the appeal bond,

This case involves a post-foreclosure summary process eviction in which Citizens seught
10 recover possession ol 83 Onlario Street. Springheld, MA (the “Premises™) from Martines and
his famtily . On May 17, 20240 alter o bench trinl was held, this Court (Adevinka, 1), entered
judement in favor of Citizens on their claim lor possession of the Premises. On May 24, 2024,
Martines Iled a timely appeai from the judement entered by this Court,

G.L. o 239,88 5 and 6 Mutivns

Sinee this is 4 post-Foreelosure eviction im which the Citizens bas obtained o judgment o
recoyer possession of the foreclosed property, the conditions that attueh to the appeal bond are
woverned by Gu,oo 239 § S und GLes 2390 § 60 The two seclions ol the uppeal bond statute

must he read together, See Bank of New S ork Mellon v Kine, 485 Mass. 37 (2020),

Pncthe CoartTy Mas da, 20T tinder, SEartines s granied sty ol esecntion gl Sugast 2020 confineent on wse and
CECHIPAIleY pan nents tnthe wment o] STUHEDG per menth due and pasahle by the tently ¢ P od e menth begimmng oo Jane 11
ML de Order Dafed May 16, 21024 at Docket Latvies Nosc 2 & 2 Crtivens” molion s BHONTETY, a0 Masunes has
subystantinliy veanprhed soubh thie Coan s Oder and saade the reguiredl pavaneints us doseribad i

(
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

Hampden, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION

NEW LUDLOW VENTURES LLC, D/B/A
PARTRIDGE HOLLOW APARTMENTS,

Plaintiff,
-V DOCKET NO. 24SP01037
LISA FLEMING,

Defendant.

ORDER

This matter came before the court on July 23, 2024 for a hearing on the plaintiff’s motion
to enter judgment and issue the execution. The plaintiff appeared through its attorney. The
defendant appeared and was self-represented. Janis Luna of Wayfinders appeared at the hearing
to report on RAFT.

In this eviction case the plaintiff seeks possession of the subject rental premises and
unpaid rent/use and occupancy based on nonpayment of rent. The parties entered into an
Agreement on April 17, 2024, By its terms relevant to this motion, the parties agreed that the
defendant owed $6,825 in rent/use and occupancy through April 2024 and $250.77 in costs. The
defendant agreed to pay her use and occupancy ($1,365) by the tenth of each month beginning in
May 2024. She agreed to move out of the premises on or before November 1, 2024. The last
month rent would be applied to October 2024 or to the last month the defendant occupied the
unit. The plaintiff would handle the security deposit in compliance with G.L. c. 186 §15B. The
defendant had a pending RAFT application. If it were denied, the plaintiff agreed to file a
motion to bring the case forward so that the parties could mediate new terms,

Ms. Luna of Wayfinders reported that three applications were filed this year for RAFT

financial assistance. They timed out because the tenant did not complete the initial filing or one
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party or the other did not submit the needed documentation. No RAFT funds were paid this year
toward the arrearage on behalf of the defendant. There is no RAFT application pending at this
time. The court notes that the maximum amount RAFT could pay is less than the amount the
tenant now owes.

The plaintiff reported that the arrearage is now $9,555 through July 2024 with $250.77 in
costs. The defendant paid her use and occupancy for May, although it was late. She did not pay
any use and occupancy for June or July. She reported that she cannot afford the rent going
forward, She explained that she was out of work because of medical reasons for fourteen
months, She went back to work in March but was on light duty. She has now determined that
she cannot perform her job, but she has started a new job. She proposed that she move by
September 1, 2024 instead of November 1, 2024 as originally agreed and that the landlord use
her last month rent for August 2024 and her security deposit for July 2024. She agreed to pay
one month use and occupancy on July 25, 2024 which would be applied to June 2024, She has
no means to pay anything toward the arrearage.

The plaintiff agrees to use the defendant’s last month rent for August use and occupancy,
but opposes the application of the security deposit to unpaid rent before the tenant moves out.
The landlord is not required to do so. Pursuant to G.L. ¢. 186 §15B (4) a landlord may hold a
security deposit for damages beyond reasonable wear and tear and then apply the balance to any
unpaid rent after the tenant moves out.

The court finds that the defendant is in substantial viclation of a material term of the
parties’ April 17, 2024 Agreement because she did not pay the use and occupancy for June or
July. Therefore, the plaintiff is entitled to the entry of judgment. Because the parties’
Agreement provided for amended terms if RAFT did not pay the arrearage, the court stays the
execution as outlined below.

Order

After hearing, the plaintiff’s motion to enter Judgment is ALLOWED as follows:

1. Judgment will enter for the plaintiff for possession and $9,555 in unpaid rent/use and
occupancy through July 2024 with costs of $250.77 and interest.

2. Execution is stayed through August 31, 2024. Plaintiff may apply for the execution in
writing after that date.
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COMMONWEALTH OF MASSACHUSETTS

HAMPDEN, SS.: HOUSING COURT DEPARTMENT
WESTERN DIVISON
DOCKET NQO. 24CV89
238P1570
JOSLEPH BRETON
Plaintiff*
Vs,

CITIZENS BANK, NA
Defendant?

ORDER

This matter came before the Court on June 24, 2024, on Defendant’s Motion to Dismiss
Plaintiff’s Counterclaim with Prefudice (Paper #28). The Plaintiff did not file & written opposition
to Defendant’s Motion to Dismiss, Plaintiff appeared represented by counsel. Defendant appeared
self-represented. After hearing, review of the record and filings, the Cowrt orders as follows:

This matter commenced on February 6, 2024, as a transfer from the surmmary process
docket. See Citizens Bank, NA v Brefion, Western Housing Court, Docket Number 23H7SP1570,
(Bretton I). Judgement cntered for posscssion in favor of the Defendant in Bretton I The
Plaintiff’s counterclaim in quantum meruit were transferred to the civil docket. (See Paper #16,
Breiton 1), On May 29, 2024, the Defendant filed its Motion to Dismiss Counterclaims. The
Plaintiff is the former tenant of the owner of the property located at 22-24 Brocks Avenue,
Chicopee, MA (Premises),

Defendant’'s Motion Dismiss Plaintiff's Counterclaim (Paper #28) is ALLOWED. To
survive a motion to dismiss under Rule 12{b)(6), a complaint must allege facts that, if true, would
“plausibly suggest ... an entitlement to relief." Lopez v. Commonwealth, 463 Mass, 696, 70!
(2012), quoting lannacchino v, Ford Motor Co., 451 Mass. 623, 636, (2008}, and Bell Ai. Corp.
v. Twombly, 550 U.8, 544, 557,127 8. Ct. 1955, 167 L, Ed. 2d 929 (2007),

| As used hercin, the term “Plaintiff’ refers to all persons identified in the caption on the line marked “Plaintiff.”
% Ag used herein, the term “Defendant” refers to all persons identified as in the caption on the line marked
“Defendant,”
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The Court must assume the allegations in thc complaint are true and draw "every
reasonable inference in favor of the plaintiff[s]"® from thosc allegations. Rafferty v. Merck & Co.,
Inc., 479 Mass. 141, 147 (2018). In so doing, however, it must "look beyond the conclusory
allegations in the complaint and focus on whether the factual allegations plausibly suggest an
entitlement to relief." Maling v. Finnegan, Henderson, Farabow, Garrett & Dunner, LLP, 473
Mass. 336, 339 (2015), quoting Curtis v. Herb Chambers I-95, Inc., 458 Mass. 674, 676 (201 1), In
other words, the Court must accept as true only the facts alleged in the complaint, not any
“legal conclusions cast in the form of factual allcgations." Sandman v. Quincy Mut. Fire Ins. Co.,
81 Mass. App. Ct, 188, 189 (2012),

The facts as atleged in the Plaintiff’s counterclaim, viewed in light most favorable to
Defendant, if true, do not plausibly suggest an entitlement to relief. The Plainti{f's claims regarding
improving the premises for the benefit of the bank cannot be sustained factually or legally as to
Citizen's Bank., The Plaintiff failed to demonstrate that his improvements conferred a measurable
benefit upon the Defendant, that the Plaintiff had reasonable expectation of payment from the
Defendant, and that the Defendant accepted the benefit with the knowledge, actual or chargeable
of the Plaintiff’s expectations. See Finard & Co. v. Sitt Asset Mgml., 79 Mass. App. Ct. 226, 229
(2011). The Plaintiff’s claims may go to the former owner, Ronald Czelusnizk, who may have
benefited and had knowledge of any “improvements” to the premises. However, such claims
cannot be used to recover possession against a foreclosing entity,

Therefore, for the foregoing teasons, the Defendant’s Motion to Dismiss (Paper #28) is

ALLOWED. Plaintiff’s counterclaims are dismissed with prejudice as to Citizen’s Bank, NA.

SO ORDERED
SERGIO E. CARVAJAL, JUSTICE
July 26, 2024 HOUSING COURT

3 In the present case, the Defendant was Plaintiff in the summary process action.

2
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be present to ensure the peace, Additionally, dispules have arisen between (he parties as (o the
ownership of a great deal of property, including tools.

Mr, Williams resided on (he premises consistently for twenty-one years, Mr, Williams
did not pay rent in regular intervals to Ms. IHerbert but did contribute financially, Mr. Williams
receives his mail at the premises and considers it his home. Many of his belongings. including
his own tools, are maintained on the premises,  On January 17, 2024, the Depathys caused a 90)-
Day Notice To Quit to be served on Mr. Willlams., Mr. Witliams continued to occupy the
premises after the service of the Notiee to Quit.

RULINGS OF LAW

1, Status of Defendunt

The Court finds the Delendant is an occupant or tenant bascd on all the credible evidence.
A licensce is a person who has been given permission hy the owner 1o enter and usc real estate
for o specific purpose without being granted the right to 118 exclusive control and possession,
Roherts v, Lynn fee Co.. 187 Mass, 402, 406-107 (1903). The distinction between a lease and a
license is that, “[a] lease of land conveys an interest in land ... and (ranslers possession ... A
license merely execules acts done by one on land i possession ol another that without the
license would be (respasses, and conveys no interestin lond.” Baseball Publishing Co. v, Bruton,
302 Mass. 54, 55 (1938).

The determination as to whether an occupant is a tenant or a licensee is a question of law,
and in detetmining whether a license or tenancy was cicated, the lact finder must look at the
parties” intentions and their objectives as evidenced by the circumstances and by the partics’
conducet, Wilieti v. Piforte, 329 Mass, 610, 612 (1953); Gaertner v. Donnefly, 296 Mass. 260
(1936). Factors relevant to the legal distinetion between a guest (licensee) and tenant include: (1)
whether consideration — usually the payment of rent ~ was given lor a tenaney:” (2) whether the
agreement is written or oral;? (3) the extent of the parties’ control over the premises:’ () the

fangunge, i aay, of the agreement:® and (3) the intention of the parties.” [T the defendant is a

* Siver v, Attantic Uninn Colfege, 338 Mags 2t2, 216 (1958).

i,

3 dssessors of Fverell v. Albert N, Parfin House, fic., 331 Mass. 359, 362 (1954).

® Dol Bianca v. Buston Edison Co., 3138 Mass. 657, 659 (1959).

T Commerciol Wharf East Comdominium Ass 'n v, Waterfront Parking Corp., 407 Mass, 123, 134 (1990},

2
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licensee, the plaintiff need not follow the requirements of G.L. ¢. 239 or GLL, ¢, 186 with respect
to summary process and the termination of the tenancy,

tn the present case, the Defendant established a tenancy through his continued occupancy
of the premises while in a romantic relationship with Ms. [Terbert. The Depathys have decided (o
cngage in Jepal warfare against Mr, Williams, as well as his guests and visitors, based on the
Depathys allegations of domestic abuse against their mother, Despite said claim, that does not
aller the (act that Mr. Williams was never a licensee or invitee of Ms, Tlerbert,

IT, Notice to Quit

Estates at will may be determined by either party by three mmonths® notice in writing for
that purpose given to the other party; and, if the rent reserved is payable at periods of less (han
three months, the time of such notice shall be sufficient if it is equal to the interval between the
days of payment or thirty days, whichever is longer. Sce. G.L. ¢. [86 § 12, Whenever atenancy
at will of premises occupied for dwelling purposes, other than a room or rooms in a hotel. is
terminated, withoul fault of the tenant, cither by operation of law or by act of the landlord. except
as provided in scetion twelve, no aclion to recover possession of the premises shall be brought,
nor shall the tenant be dispossessed, until afler the expiration of a period equal 1o the interval
between the days on which the rent reserved is payable or thirty days, whichever is longer, from
the time when the tenant receives notice in writing of such termination. See, G.L. c. [86 §13.

The Notice to Quit in the present matter does not properly terminate the Detendant’s
tenancy. The Notice to Quil served on the Defendant provides ninely-days, but not [ull three
months as required by G.1.. ¢, 186 §12. Thercfore, given the lack of inlerval rental period, (he
Plaintifl [ailed o property lerminate the tenancy.

[I1.  Injunetive Relief

The standard Tor issuance of a preliminary injunction reyuires that the moving party show
a likelihood of success on the merils, and a substantial risk ol irreparable harm in the absence of
injunctive relief. The court must then balance the risk ol harm to the moving party against any
similar risk of barm Lo the opposing parly by the granting of (he injunction. See, Packaging
Indusirial Group, Inc. v. Cheney, 380 Mass. 609, 405 N.E.2d 106 (1980}, For the reasons stated
below. the Court finds that the Defendant demenstraled o likelihood of success on the merils that

the Plaintiffs, their agents and others acting on their behalf interfered with his quict enjoyment
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and those ol his guests/visitors and others lawlully on the praperty in violalion o G.L. ¢. |86

§l4.

The Court linds that the Plaintifts interfered with the quiet enjoyment of the Delendant.

‘T'he record clearly demonstrated that the Depathys have attiempted to weaponize their gricvances

against Mr, Williams by calling the police to interlere with his right (o quict enjoyment. The

partics listed o number of peading criminal cases resulling [rom the Depathys' attemipt 1o recover
possession. The quict cnjoyment statute, G.L. ¢, 186, §14, provides in party (hat, "Any lessor or
landlord ol uny bwlding or part thereol occupied Jor dwelling purposes... who dircetly or
indireetly interferes with the quict enjoyment ol any residential premises by the occupant | ...or
attempts to repain possession of such premises by loree without the benefit of judicial process™
shall be liable for “actual or consequential damages or three montlt’s rent, whichever is greater

.7 Rather than seek judicial remedies o address their coneerns (Probate Court or Housing

Court), the Depathys use the police departiient to file crinninal complaints for perceived

grievances.

WIEREFORE, tor the foregoing reasons, the Court orders us [ollows:
ORDER
1. Defendant's Motion to Dismiss and Sever Counterclsims (Paper #7) is ALLOWED,
Plainlilfls complaint for possession is dismissed withoud prejudice. Delendant’s
counterciaims are translerred to the civil docket.

2. Detendant’s Maotion for Injunctive Relief (Paper #13) is ALLOWED, The orders sel
forth in paragraphs 4-12, shalt remain in effect until such time the Defendant vacaies
the premises by agreement of the parties or Court order and shall transfer to the civil
docket along with Defendart’s Counterclaims,

3. Defendant's Mation for Clarilication (Paper #24) is DENTED as MOQOT,

4. All communication between the Plaintifl and the Defendant shall be conducted
through counsel of record absent an emergency.

3. Neither party, nor their agents, representatives or others acting on their behall, shall
interlere with the quict enjoyment of the other parties, cach other’s guests. visilors or
others lawlully of the property located at 11 Ruth Avenue. Chicopee, MA

(Premises),
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6. Plaintiff shall provide (he Defendant with forty-cight (48) hours written notice (10
counsel) prior to any inspection or repair at the property located al 11 Ruth Avenue,
Chicopee, MA (Premises).

7. Partics may designale that ut neutral third-parly or counsel be present at the premises
for any ingpection, repair, or other lawiul purpose.

8. Detendant shall refrain from denying the PlaintilT reasonable aceess o the Premises
for the purposes of inspection(s). repair(s), or to conduct inventory ol the estate afler
receipt of any wrilten notice per this Order.

9. All inspections or repairs shall take place between Monday-Friday, between 8:00 AM
and 6:00 PM. and Saturdays, between 10:00 AM and 2:00 PM.

10, All parties reserve the right to seek a modification of this order demoenstrating a
material change in circumstances. Any party may file a motion ot any time prior (o
final disposition of this matter secking an evidentiary hearing to demonstrate any such
change in circumstances,

11. Nothing conlained in this Order shall be viewed as a limitation or restriction on any
of the parties' rights and remedies under State and ederal law,

13. This Order places the parties under the restraint of a direet order of the court that they
do or refrain from doing the acts stated hercin. Any violation of this order can result

in {wrther sanclions,
SO ORDERED

SERGIO E. CARVAJAL, JUSTICE
July 26, 2024 HOUSING COURT
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

Hampden, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION

MAPLE RIDGE APARTMENTS LP,

Plaintiff,
V.- DOCKET NO. 24SP01819
MARIE PEREZ,

Defendant.

ORDER

This matter came before the court on July 23, 2024 for a hearing on the plaintiff’s motion
to enter judgment and issue the execution. The plaintiff appeared through its attorney. The
defendant appeared and was self-represented.

In this nonpayment of rent eviction case the plaintiff seeks possession of the subject
rental premises and unpaid rent/use and occupancy. The parties entered into an Agreement on
June 4, 2024, By its terms refevant to this motion, the parties agreed that the defendant owed
$3,176.04 in rent/use and occupancy through June 2024 and $250.01 in costs. The defendant
agreed to pay the use and occupancy ($1,365) for June on June 6, 2024 and beginning in July by
the fifth of each month. The defendant also agreed to pay $700 by the twenty-first of each
month beginning in June and continving until the arrearage is zero.

The parties agree that the defendant now has paid $2,700 since signing the agreement,
although some of the payments were late. The defendant filed an application for RAFT financial
assistance, but withdrew it because Wayfinders told her she was over-income,

While the defendant was not in compliance with the Agreement when the plaintiff filed
its motion, she had paid a significant amount by the time of the hearing, If she makes the

remaining payments as she agreed, the defendant will reach a zero balance in a relatively short
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time. Ms. Perez explained that she is in training at a second job, which will pay her on a per
diem basis when she completes her training.

The court does not enter judgment at this time. Rather, the plaintiff’s motion to enter
judpgment and i1ssue the execution ts continued for review and further hearing on September 17,
2024 at 9:00 a.m. This will give the defendant the opportunity to begin receiving income from

her second job and make the payments as she agreed to do.

July 26, 2024 Fainie 9. Dalton
Fairlie A. Dalton, J. (Rec.)
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CONMMONWEALTH OF MASSACHUSETTS
TRIAL COURT
Hampden, ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION
Case No. 23-SP-5069

CHRISTOPHER WILSON,

Plaintiff,

ORDER

SHEMAIR BLACK,

Defendant.

This matter came before the court for a pretrial conference on July 23, 2024, at
which both parties were represented by counsel. After conducting same, the court’s

order is as follows:

1. The defendant’s request for leave to file an Amended Answer with defenses
and counterclaims is allowed. The defendant shall have until August 16,

2024, to file and serve same.
2. The parties agree that defendant_ (who is the nine year old

daughter of the defendanf) shall be dismissed from this case.
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3. The defendants avers that D. Smith is and was never an occupant of the
premises. The defendant shall provide a notarized affidavit from Mr. Smith
attesting to that and providing a current address to plaintiff's counsel by
August 23, 2024. It is anticipated with said affidavit that Mr. Smith will be
dismissed from this summary process matter. That issue will either be
resolved by stipulation of the parties or by order of the court upon motion prior
to trial.

4. The plaintiff's motion for injunctive relief relative to his allegation of
unauthorized occupants and access to the basement shall be heard on
August 13, 2024, at 2:00 p.m.

5. The parties have until August 30, 2024, to propound further discovery and
until September 13, 2024, to serve responses.

6. A ftrial is scheduled for September 24 and 25, 2024, beginning each day at
9:00 a.m.

VA

So entered this Q> day of T\l 2024,

Robert Fields, Aséoéte Justice
Cc:  Court Reporter
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COMMONWEALTH OQF MASSACIUSETTS
TIIE TRIAL COQURT

Hampden, ss. HOUSING COURT DEPARTMENT
WIESTERN DIVISION

PATRICK DESRUISSEAUNX,

PlaintilT,
V.- DOCKET NO, 24CV0(487
MARIA ROMAN,

Defendant.

ORDER

Ihis matter came before the court on July 25, 2024 for a hearing on dhe plaintif s request
Tor an emergeney order. Both parties appeared and were sell-represented.

The defendant is the awner ol the subjeet rental prennises, o single-lamily hone located at
13 Furrow Street in Westficld, Muassachusetts, The plaintiff has lived there with his family since
January 2021, "The parties entered into a month-lo-menth rental agreement dated January 31,
2022 (Exh S). The City of Westlield [fealth Department conducled an inspection al the pretuiscs
and issued a comection order dated October 23, 2023 {(Exh 2). The City filed a cade enlorcement
case in this cowrt based on thal report on February 6, 2024, Citv of Westficld, by and through its
Board of Public Health v Maria Roman, Patrick DesRuisseanxs & Awaya Rodrigiez, No,
24CVON0R3, The City issucd a letter of compliagnce to the landlord doted June 24, 2024 (Bxh 1)
and then filed a dismissal of the case on fune 26, 2024 on the grounds that the repairs had been
completed.

The plaintifT1estified that some violiions ol the Samitacy Code remain at the premises -
three outlets i the hallway and bathroom do not have covers and have loose wires, afler a ood
there is no light in the kitchen, there is no dight in the dining room which is now used as a
bedroom, the windows doe not close preperly and there are no screens so that inscets come into
the house, and the Tamily has ne aceess to the back yard because of fallen branches.

The defendant testificd that all repairs have been made, She and her contracior asked 1o

see the defective oullets but was told by Amaya Rodriguey that they were all set (Exh 4). Ms.
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Roman submitted & letter [rom the Board of Health inspector dated July 15, 2024 (Lxh 3) in
which he explainy that he considers all violations cited in the original inspection report (o be
completed, but the report did not cite any issue with the windows at the time, Exeept for a
"larger branch”, be considered the back yard 1o be the responsibility of the tenant based on what
the landlord aleges is provided in the rental uprcement. e ingludes a netation (rom the
electrical inspector who recomnends that a licensed electrician repair the wiring,
The plaintift requests that the court order an “independent™ inspection of the premises
and that the landlord make any additional repairs that are nceded .
Orders
Aler hearing, the following orders will enlern
. The plaintift may cantact the Chicl Housing Specialist, Jenni Pothier, to arrange for a
housing specialist ol this court to conducl a view ol the items listed i this report as being
defective,
a. The housing specinlist will condluct any such view in conjunction with the City of
Wesllield Board ol [lealth,
b. Both the plaintiff and defendant will be present during such view.
c. The parties, together with the housing specialist, will set w mulually agrecable
time for the view 1o be scheduted,
2. Asagreed, the plaintilT will gramt access to the delendant’s proposed buyer (o see the
inside and outside of the premises on 72 hours’ notice,
A, The plaintift is not required Lo talk with the proposed buyer,
3. The defendant will make any repairs needed to bring the premises into comphiance with
the Sanitary Code,
4. Both partics arc urged to consult an atlorey about their respective rights and
responsibilitics in this matter,

The cowrt waives the statutory $90 injunctive reliet” fee in this case,

July 29, 2024 Pactlie . Dalten
Fatrlic A, Dalton, ). {(Ree.}
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

{IAMPDEN, ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 24H795P00125

ABEL FERNANDES and BRUNO FERNANDES,
Plaintiffy,

Y.

RANDI YOUNG, and all other occupants,
Defendant

Order for Amended Judgment

After conducting a hearing on July 9, 2024, the plaintiff’s Motion for Amended Judgmeni
is ALLOWLEI. The parties entered into an agreement on March 21, 2024 which provided that (i)
judgment would enter for the plaintiff for possession, (2) the defendant would vacate the premises
by June 21, 2024 and (3) if the defendant vacated by June 21, 2024 the plaintiff would waive the
rent arrearage ($18,000.00 as of March 21, 2024).

In material breach of the March 21, 2024 agrecment, the defendant failed to vacate the
premises by June 21, 2024 and remains in possession. There is no evidence that the defendant
filed a RAFT application that remains pending.

Accordingly, upon the filing of an affidavit from the plaintiffs that (1) the defendant
remains in possession, and (2) the amount of unpaid rent through July 2024, it is ORDERED that
the judgment for posscssion shall he amended to include damages for all unpaid rent that has

accroed through July 2024 together with court costs of $218.52, Execution shall issuc in due

course.
So entered this 29™ day of July, 2024.

Jeffrey M. Winih

Jeffrey M. Winik
Associate Justice (Recall Appt.)
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

Hampden, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION

MACARTHUR TERRACE LLC C/O DIMEO
PROPERTIES,

Plaintift,
v DOCKET NO. 235P04530
SHIRLEY SPRINKLE,

Pefendant,

ORDER

This matter came before the court on July 23, 2024 for a hearing on the defendant’s motion to
amend the parties’ Agreement and the plaintiff’s motion to re-issue the execution. The plaintiff appeared
through its attorney. The defendant appeared and was self-represented. Her DCF caseworker Alysha
Kane accompanied her, Janis Luna of Wayfinders appeared at the hearing to report on RAFT,

In this eviction case the plaintiff seeks possession of the subject rental premises and unpaid
rent/use and occupancy based on nonpayment of the tenant's share of the subsidized rent, The parties
entered into an Agreement on November 16, 2023. By its terms, the parties agreed that the defendant
owed $3,859 through November 2023 and $262.50 in costs, The defendant agreed to pay $400 every
other Friday toward her portion of the use and occupancy (then $627) and the arrearage and costs
beginning in December 2023, The defendant had a pending RAFT application. All parties agreed to
submit the required documentation in support of the application.

The plaintiff filed a motion to enter judgment on January 4, 2024 on the grounds that the
defendant had not made the payments as she agreed to do, After hearings on January 31 and February 28,
2024, a judge of this court crdered that judgment would enter, but stayed the use of the execution to April
l, 2024 and ordered the defendant to apply for RAFT financial assistance. Judgment entered on February
29, 2024 for $3,790 with $262.50 in costs. Execution issued on March 25, 2024,

The defendant applied for RAFT financial assistance but eventually her application was denied
because she had insufficient documentation that her failure to pay her portion of the Section 8 rent was

due to a hardship, Ms. Luna confirmed this based on the Wayfinders records.
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During this time, the defendant’s share of the rent was reduced because she reduced her hours at
work. She is engaged in a reunification process with her two sons with DCF, In order to be reunited with
her older son, she was required to reduce her work hours to be able to spend more time with him. She is
now working toward reunification with her younger son with DCF. She will need to reduce her hours
further to avoid weekend work and overtime, to be able to spend more time with him, Her DCF
casewarlker, Alysha Kane, was with her at the hearing and confirmed that she is working with Ms,
Sprinkle to resolve the eviction case and the DCF matters.

Ms. Sprinkle’s motion asks to amend the amount thai she must pay each month in light of her
reduced household income. She first needs to recertify her income with the Springfield Housing
Authority to know how much her share of the Section 8 rent will be and then she can determine how
much she can afford to pay toward the arrearage.

The plaintiff reports that the arrearage through July 2024 is $4,320 with $262.50 in costs and asks
for a new execution to issue because the original execution expired by its terms. However, the plaintiff
argues that the execution was tolled, first by court order on February 28, 2024 and then by the pending
RAFT application pursuant to G.L. ¢, 239 §15, which was ordered to be filed. The court agrees that Fort
Point Investments, LLC v. Kirunge-Smith, 103 Mass. App. Ct. 758 (2024) does not apply in this case at
this time.

The defendant acted correctly to bring a motion to amend the payment plan she had agreed to,
based on changed circumstances with her honsehold income, She now needs to take further actions with
the Springfield Housing Authority and Wayfinders to be able to determine her new portion of the Section
8 rent/use and occupancy and to propose a new realistic payment plan for the arrearage. Her DCF
caseworker confirmed that she will assist her to do this. While she is deing this, she must pay her portion
of the rent/use and occupancy, It is impoertant that she not fail further behind on her rental account.

The court does not order that a new execution issue at this time, to give the defendant the
opportunity to complete the steps to enter into a new payment plan, The plaintiff*s motion is continued

for further hearing, as well as the defendant’s motion.

Orders
After hearing, the following orders will enter;
1. Both the defendant’s motion to amend the parties’ Agreement and the plaintiff”s motion to re-
issue the execution are continued for further hearing on August 27, 2024 at 9:00 a.m.
2. With the assistance of her DCF caseworker, the defendant will
a. recertify her income at the Springfield Housing Authority immediately, so that her

portion of the Section 8 rent is adjusted to reflect her current housghold income,
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b. re-apply for RAFT financial assistance at Wayfinders immediately, Because this is a
subsidized tenancy, she will need to document why she did not pay her portion of the
Section & rent. On earlier applications, her documentation was insufficient to prove this,
but she will work with Ms. Kane to provide appropriate documentation if possible.

c. If she can document such “hardship” with Wayfinders, the maximum amount that RAFT
could pay is six months of the tenant’s portion of the rent as well as court costs, This
may leave a balance still owed, so she will need to propose a realistic payment plan to
pay the remaining arrearage.

d. If she cannot document such “hardship” with Wayfinders, she will be responsible to
propose a realistic payment plan for the entire arrearage and costs,

3. The plaintiff will submit all documentation to Wayfinders, as required, and will include the court
costs on the ledger.

4, The defendant will pay her August use and cccupancy when it is due at the amount then set by
the Housing Authority,
Both parties will report on the status of the above items at the August 27, 2024 hearing,

6. The defendant will ask her DCF caseworker to attend the August 27, 2024 hearing with her,

7. The execution is further stayed by this order, within the meaning of G.L. ¢. 235 §23.

Tuly 29, 2024 Dacibie . Daltan
Fairlie A. Dalton, J. (Rec.)
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT
Hampden, ss: | J HOUSING COURT DEPARTMENT
" WESTERN DiVISION'
Case No. 23-SP-3874

NORTHEAST Il APARTMENTS,

Plaintiff,
' ORDER -
' CARMEN MENENDEZ,

- Defendant.

After hearing on July 24, 2024, on the tenants’ motion to stop a physical eviction,

the following order shall enter:

1. The physical eviction scheduled for July 25, 2024, is hereby bancelled.
The basis for this cancelation is that the warehouse listed in the sheriff's 4E_3—hour notice',‘
Race Street Properties of Holyoke, Massachusetts (Race Streét), is not a licensed
moving company---which it is required to be under G.L. c.159B, s.3 and the Department

of Public Utilities (DPU) regulations.

2. See G.L. ¢.159B, s.3: “No person shall engage in the business of a

common carrier by motor vehicle upon any way unless there is in effect with respect to
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such carrier & certificate issued by the department authorizing the operations to be

perfermed by such person.”

3. A common carrier by motor vehicle is defined in s.2 (definitions), which

states:

Common carrier by motor vehicle, any person who directly, or by his agent or
under a lease or any other arrangement, or by arrangement with any other
common carrier or with any contract carrier, transports property, or any class or
classes of property, for the general public by motoer vehicle, for compensation,
upon ways, over regular or irregular routes, including carriers by rail or water and
express or forwarding companies, when engaged in such motor vehicle
operation, except to the extent that such operations by the are subject to chapter
one hundred and fifty-nine.

4, Additionally, the statute and accompanying DPU regulations at 220 CMR
260.00 identify “general public” expansively with few exemptions that include vehicles
carrying agricultural and mail (for example) but no exception noted for vehicles carrying

ltems for public warehouses.

Soentered this QA" day of :fu\u 2024,

5 S
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT
Hampden, ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION
Case No. 23-SP-3653

EUNICE DRIGO,
Plaintiff,
V.
APPEAL BOND ORDER
AUTUMN STEELE,
Defendant.

After hearing on July 24, 2024, on the defendant tenant’'s motion to waive the
appeal bond at which both parties appeared without counsel, the following order shall

enter;

1. After the filing of a timely Notice of Appeal, the court must now determine if
the appeal bond should be waived by ruling whether the tenant is indigent
and whether she has non-frivolous defenses and claims.

2. After review of the tenant's Affidavit of Indigency and Supplement to Affidavit

of Indigency, the court finds the defendant indigent within the meaning of G.L.
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€.261 and in accordance with G.L. ¢.239, s.5 finds that she has non-frivolous
defenses and claims.

3. More specifically, at the June 28, 2024, hearing on the landiord’'s motion to
enforce the agreement (the decision of the court being appealed) the tenant
argued by defense that though she waived her counterclaims in the
December 13, 2023, Agreement, conditions of disrepair remained and that
they were extensive and that she should be able to withhold her rent. The
court disagreed with that argument and though it may be affirmed on appeal,
the court finds the tenant’s argument non-frivolous.

4. As such, the bond is waived other than the requirement to make monthly
payments for use and occupancy going forward pending appeal, as long as
the defendant occupies the premises, pursuant to G.L. ¢.239, s.5.

5. Such payments shall be in the amount of $1,000 (contract rent) per month
beginning in August 2024. Given that the tenant is alleging ongoing
conditions of disrepair, she may bring a motion for the amount of such
payment to be reduced by the court-—but until the court were to order such a

reduction, the tenant must pay $1,000 monthly.

So entered this___ 2 (™ day of ;kk\,\?f , 2024.

Robert Field{j&::ia}e Justice
Cc:  Michae -é Assistant Clerk Magistrate

Court Reporter
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT
Hampden, ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION
Case No. 24-CV-502

PAULA PELOQUIN,

Plaintiff,

ORDER

THOMAS KENNEY,

Defendant.

After hearing on July 29, 2024, at which both parties appeared without counset!
and also at which Quabbin Health District Inspector Prenosil joined by Zoom, the

following order shall enter:

1. Based on the record before the court, including testimony by Inspector
Prenosil, the plaintiff tenant’s unit on the second floor of the subject premises
is not currently safe for habitation given the extensive rat infestation. The
plaintiff and her boyfriend (Timothy Gondola) and children are staying in an
emergency shelter. Two other occupants (plaintiff's parents) Patrick and

Michelle McDonald continue to occupy the premises.
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2. The defendant property owner, Thomas Kenney, shall FORTHWITH address
the rat infestation by use of a licensed exterminator and beginning this
evening (July 29, 2024) provide alternate housing in a hotel or motel with
cooking facilities and do so each evening until the Quabbin Health District
deems the premises safe for re-occupancy. If the hotel or motel
accommeadations do not have cooking facilities, the defendant shall provide
them $100 for daily food stipend for each day in the motel/hotel.

3. The defendant has made arrangements for the Quabbin Health District (and
the Town of Ware) to pay for necessary rat extermination and then place a
lien on the subject property. They anticipate the extermination to begin by
this week’s end.

4, This matter shall be heard on August 5, 2024, at 9:00 a.m. Inspector

Prenosil agreed to appear and update the court and he may appear by Zoom.

So entered this __ A day of 5 u L/ , 2024,

i

|
Robert Fi@,/ Associate Justice
Ce: John Prenosil, Quabbin Health District, Suite D, 126 Main Street, Ware, MA 01082
Court Reporter
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

FRANKLIN, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION
DOCKET NO. 23-5P-2258

THEODORE BURRELL,
Plaintiff
V. FINDINGS OF FACT, CONCLUSIONS
OF LAW AND ENTRY OF JUDGMENT
KELLY JACKMAN,
Defendant

This summary process case brought for nonpayment of rent came before the
Court for multi-day bench trial. The final day of trial took place on March 22, 2024.1
The parties were then given the opportunity to file proposed findings of fact, which
were submitted on or about April 15, 2024. At trial, both parties were represented by
counsel. The residential dwelling unit that is the subject of this case is located at 82
Deerfield Street, Unit 1, in Greenfield, MA (the “Premises”). Based on the credible
testimony and the other evidence presented at trial, and the reasonable inferences
drawn therefrom, the Court finds, rules and orders as follows:

FINDINGS OF FACT
1. Mr. Burrell owns the Premises. He also owns other rental properties for

investment and is in the business of renting residential units.

! The first day of trial was August 18, 2023, and trial continued on November 17, 2023, December 1,
2023, January 26, 2024 and February 27, 2004.
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2. Ms. Jackman resides at the Premises with her three children.

3. Ms. Jackman has rented three separate residential units from Mr. Burrell
over a span of approximately 10 years.

4, Ms. Jackman has been a tenant at the Premises since approximately
June 6, 2020.

5. At the inception of the tenancy, monthly contract rent was $1,100.00.

6. After expiration of the original one-year lease term on May 31, 2021,

Ms. Jackman became and remains a tenant at will.

7. Ms. Jackman has a rental voucher through the Section 8 Housing Choice
Voucher Program. The subsidy is administered by the Greenfield Housing
Authority (“GHA”).

8. Mr. Burrell is knowledgeable about the landlord’s obligations when
participating in the Section 8 program.

9. The GHA has adjusted Ms. Jackman’s portion of rent at different times
over the course of her tenancy. At times, Ms. Jackman has had a zero -
rent share and the entire rent payment was made by GHA.

10.  GHA agreed to an increase in the contract rent for the unit from

$1,100.00 to $1,500.00 per month as of May 2022.2

2 In February 2022, Mr. Burrell sought an increase in the contract rent from the GHA. The contract rent
increase was approved by the GHA as of May 1, 2022, Because GHA sets Ms. Jackman’s share of the
rent based on her income, not the contract rent (provided it is less than the cap set by the GHA), the
Court finds it was unnecessary for Ms. Jackman to consent to the increase in the contract rent rate.

2
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11.  Mr. Burrell provided the GHA with a copy of the notice to quit to Ms.
Jackman.3

12.  Mr. Burrell maintains a rent ledger for Ms. Jackman. He created multiple
versions of the ledger ovef time with inconsistent figures.# The evidence
shows that Mr. Burrell’s recordkeeping is deficient and substandard for
an experienced professional landlord .°

13.  Mr. Burrell used the availability of rental assistance funds to increase
the amount that he would otherwise have been paid by modifying Ms.
Jackman rent ledger.®

14.  Despite his testimony to the contrary, the Court finds that Mr. Burrell
did not always give receipts for payments made by Ms. Jackman.’

15.  Although not reflected in the rent ledgers, the Court credits
Ms. Jackman for the following payments: $300.00 in October 2021,
$407.00 in January 2022 and $167.00'1'n November 2022, December 2022,
May 2023 and June 2023. The total amount of payments not reflected in

the rent ledger is $1,375.00.8

3 This finding is supported by evidence that Mr. Burrell knew of his duty to send a copy of any notices
to quit to the GHA and in fact did so in other cases. The absence of a “cc” line on the copy of the
notice to quit offered into evidence is not dispositive of the issue of notice.

4 Mr. Burrell concedes that mistakes were made on the ledger but claims that they were not material
or intentional.

5 Mr. Burrell was in the habit of sending Ms. Jackman a rent ledger and asking her to provide receipts
for payments that might not be reflected on it. A professional landlord should have a system that
clearly accounts for all payments without the need to ask the tenant if she agrees with it.

¢ Defendant does not seek specific relief as a result of Mr. Burrell's misrepresentation, and the Court
takes no position as to whether the amount reported to the rental assistance program constitutes an
actionable offense.

7 For example, when Ms. Jackman asked for a receipt for one $300.00 payment, he told her to come
pick up a receipt for the payment the next day, which apparently did not happen.

8 The Court finds Mr. Burrell’s testimony regarding receipts and recordkeeping to lack credibility, The
Court finds Ms. Jackman credible with respect to most of the payments she said she made. The Court
does not credit her testimony regarding a $600.00 payment allegedly made in February 2022,

3
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16.

17.

18.

19.

20.

21.

22,

The total balance of rent and use and occupancy outstanding through
the last day of trial in April 2024 is $7,781.00 ($9,156.00 claimed by Mr.
Burrell less payments credited to Ms. Jackman). |
Ms. Jackman was consistently in arrears in her rent, sometimes by
thousands of dollars, over the course ‘of her tenancy. Mr. Burrell did not
proceed with evictiAon proceedings against Ms. Jackhan until April 2023.
Ms. Jackman did not complete and return the statement of condition of
the Premises after she moved into the Premises. Whevn she moved in, she
did not complain about the conditions of the unit.

In June 2020, as part of a housing quality inspection conducted as part of
the Section 8 rental voucher program, the inspector (“Section 8
inspector”) indicated a number of minor issues with the Premises, but
did not mention evidence of mice.

In or around December 2020, Ms. Jackman reported concerns about mice
to Mr. Burrell. In response to her complaints, Mr. Burrell visited the
Premises, leaving poison in the basement and setting some traps.

In June 22, 2021, the Section 8 inspector noted the presence of mice and
required Mr. Burrell to provide traps and Ms. Jackman to maintain
sanitary conditions so as not to attract mice.

In April 2022, Ms. Jackman contacted the Greenfield Board of Health
about the mouse infestation and the Board of health issued a correction

order. In response, Mr. Burrell brought in Terminex to exterminate.
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23.

24,

25.

26.

27.

28.

29.

In June and July of 2022, the Section 8 inspector continued to observe
evidence of mice and again required the landlord to continue treatments
and the tenant to make extra efforts to remove unnecessary items.

At an inspection on January 31, 2023, the Section 8 inspector again cited
the mice and again asked both parties to take steps to address the
problem.

On February 2, 2023, Ms. Jackman informed Mr. Burrell that the furnace
was leaking.

On March 4, 2023 Ms. Jackman complained that the mice were ruining
her clothing.

In April 2023, Ms. Jackman complained td the Greenfield Health
Department (“the Board of Health”) about the infestation of mice. On
April 12, 2023, a Health Inspector from the Board of Health inspected
the Premises for violations of the State Sanitary Code and issued an
Order to Correct to Mr. Burrell.

Mr. Burrell subsequently signed a service contract with Terminex and on
April 19, 2023, Terminex treated for mice.

On or around April 24, 2023, Mr. Burrell served Ms. Jackman with, and
Ms. Jackman received, a 14-Day notice to quit for nonpayment of rent
alleging that Ms. Jackman’s rent was in arrears in the amount of
$6,512.00. At that time, Ms. Jackman owed less than the amount recited

on the notice to quit.
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30.

31.

32.

33.

Terminex returned monthly for additional treatments. On May 2, 2023,
the technician was uﬁable to get access to Ms. Jackman'’s unit.
Treatments were performed in June and July, 2023. On August 3, 2023,
Terminex was unable to gain entry into Ms. Jackman’s unit.

Due to her housekeeping, particularly the keeping of dogs and birds, and
due to not being home for exterminations, Ms. Jackman contributed to
the persistence of the mice infestation.

Despite her testimony that she threw couches, clothes and shoes, a
shelving unit, bedroom and baby furniture and bedding, as well as
contaminated food, Ms. Jackman provided no credible evidence of
actual damages attributable to the mice.

Mr, Burrell acted inappropriately and in a sexualized and demeaning
manner toward Ms. Jackman. He texted flirtatiously regarding Ms.
Jackman’s apparent (to him) fondness for him, making her
uncomfortable. On February 2, 2022, Mr. Burrell sent Ms. Jackman a
series of text messages that said, “Glad to hear you dance, nice ... I like
to teach pole and lap dancing ... but I'm closed tonight.” Ms. Jackman
did not respond to this message. On May 16, 2022, Ms. Jackman sent a
text message to Mr. Burrell letting him know she had submitted an
application for rental assistance. He responded by writing, “Good girl”
and calling her Rose in reference to recently learning that was her

middle name.
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34.  Throughout her tenancy, Mr. Burrell periodically asked Ms. Jackman to
come to his home to pay rent. He conspicuously displayed a “stripper
pole” in the living room. On one occasion when Ms. Jackman went to Mr.
Burrell’s house to pay her rent, he asked that she come into his bedroom
upstairs. Although Mr. Burrell testified that he was confined to bed due
to a back injury, he nonetheless elected to conduct business with his
tenant while lying in bed covered by a sheet.

35. The lease agreement executed on June 6, 2020 contained certain
unlawful provisions. Mr. Burrell disclaimed an obligation to repair or
replace appliances that he provided at the outset of the tenancy. The
lease also provided that the Premises might contain lead paint and that
that the discovery of lead paint would not constitute a violation of this
lease and that Ms. Jackman was accepting the apartment on this basis.

CONCLUSIONS OF LAW

A. Defenses to Plaintiff’s Claim for Possession

Defendant asserts several defenses that she argues defeat the landlord’s claim
for possession. First, she contends that she has paid all of the rent allegedly due,
basing the argument on an unlawful rent increase that inflated the amount of the
arrears. Without the increase, and accounting for all payments she says she made,
plus the RAFT payment, Ms. Jackman contends that she paid more than was owed
from the inception of the tenancy through April 2024. In light of the Court’s factual

findings, the Court rejects this argument. The Court finds the rent increase to be
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lawful, and concludes that Ms. Jackman owes $7,781.00 in rent arrears through April
2024.

Second, although the amount of rent arrears included in the notice to quit was
not accurate, the error is not fatal. There is no evidence that Ms. Jackman attempted
to cure or would have done so had the figure been less. Moreover, it is evident that a
significant amount was owed, and Mr. Burrell had consistently informed Ms. Jackman
of her substantial balance. Even if the math was wrong, the evidence does not
support a finding that Mr. Burrell intentipnally misrepresented the amount of the
rental arrears in order to deter Ms. Jackman from attempting to cure or to make her
feel compelled to vacate. The Court finds that inclusion of the incorrect amount of
arrears in this case did not meaningfully deny Ms. Jackman the opportunity to
exercise her legal rights to challenge the termination of her tenancy.

Third, Ms. Jackman argues that the notice to quit was defective both because
Mr. Burrell failed to comply with requirements of Section 8 housing voucher that
require landlords to provide a copy of the termination notice to the subsidy
administrator at the time the tenant is notified. Plaintiff demonstrated by a
preponderance of the evidence that, despite not being able to provide the original (or
a copy of the original) notice of termination, Mr. Burrell did notify the Housing
Authority of the tenancy termination at the same time he notified Ms. Jackman.

B. Retaliation and Reprisal

General Laws c. 239, § 2A establishes an affirmative defense of retaliation in a
summary process action. The statute establishes a rebuttable presumption that

retaliation has occurred where the summary process action was initiated within six
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months of the tenant seeking to enforce federal, state, or local housing standards
against the landlord. G.L. c. 239, § 2A. Although this presumption is rebuttable, it
"may be rebutted only by clear and convincing evidence . . . that the plaintiff had
sufficient independent justification for taking such action, and would have in fact
taken such action, in the same manner and at the same time the action was taken,
even if the tenant had not . . . made such report.” Id. Accordingly, to rebut the
presumption in this case, Mr. Burrell must show, by clear and convincing evidence,
not only that there was an independent justification to initiate summary process
proceedings, but also that he would have initiated proceedings “in the same manner
and at the same time" even if Ms. Jackman had not reported the conditions in the
apartment. South Boston Elderly Residences, Inc. v. Moynahan, 91 Mass. App. Ct. 455,
468-469 (2017) (addressing identical language in G. L. c. 186, § 18).

Here, it is indisputable that the presumption applies because Mr. Burrell served
a notice to quit within the same month that Ms. Jackman complained to the Board of
Health in April 2023. Nonpayment of rent is, of course, an independent justification
to pursue summary process, but Mr. Burrell did not testify that he would have
initiated proceedings "in the same manner and at the same time" even if Ms. Jackman
had not contacted the Board of Health. She had been behind in the rent previously for
long stretches of time, and Mr. Burrell had served her with notices to quit in the past
but did not file é summary process case. Without a clear explanation of his reasoning
for filing this case when he did, Mr. Burrell failed to prove, by clear and convincing
evidence, that he would have acted as he did had Ms. Jackman not contacted the

Board of Health. Because reprisal for contacting the Board of Health is an affirmative
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defense to possession under G.L. c. 239, § 2A, Mr. Burrell is not entitled to a
judgment for possession.

In addition her retaliation defense, Ms. Jackman brought a counterclaim for
retaliation under G. L. c. 186, § 18. Unlike G. L. c. 239, § 2A, G. L. c. 186, § 18
creates an affirmative right of action for retaliation. The statute uses language nearly
identical to G. L. c. 239, § 2A, but with a critical difference — the rebuttable
presumption language in G. L. c. 186, § 18 does not apply to eviction proceedings
based on the nonpayment of rent. See Youghal v. Entwistle, 484 Mass. 1019, 1024
(2020). Given that Ms. Jackman was behind on her rent, Mr. Burrell does not have the
burden to provide rebuttal evidence as he did under G. L. c. 239, § 2A, but instead
Ms. Jackman has the burden to prove "by a preponderance of credible evidence, that
one of Mr. Burrell’s principal motives for serving the notice to quit was her complaints
about the apartment. Scofield v. Berman & Sons, Inc., 393 Mass. 95, 114-115 (1984).

The Court finds that Ms. Jackman proved by a preponderance of the credible
evidence that one of Mr. Burrell’s principal motives for evictin'g her was her complaint
about conditions just a couple of weeks prior to service of the notice to quit. Despite
similar circumstances in the past when Ms. Jackman was behind in the rent and had
complained to Mr. Burrell about mice, once she contacted the Board of Health, which
caused Mr. Burrell to have to hire a licensed exterminator, Mr. Burrell apparently had
enough. The Court finds it more likely than not that one of Mr. Burrell’s principal
motives was the steps Ms. Jackman took to involve the Board of Health.

As damages for her affirmative claim for retaliation under § 18, Ms. Jackman is

entitled to damages of not less than one month's rent or more than three month's
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rent, or the actual damages sustained by the tenant, whichever is greater, and the
costs of the suit, including a reasonable attorney’s fee. Based on the totality of
circumstances, and given that Ms. Jackman was significantly behind on rent at the
time Ms. Jackman contacted the Boa'rd of Health, the Court awafds damages in the
amount of one months’ rent ($1,500.00).

C. Conditions of Disrepair

Implied in every tenancy is a warranty that the leased premises are fit for
human occupation. Jablonski v. Clemons, 60 Mass. App. Ct. 473, 475 (2004); see
Boston Housing Auth. v. Hemingway, 363 Mass. 184 (1973). A tenant’s obligation to
pay the full rent abates when the landlord has notice that the premises failed to
comply with the requirements of the warranty of habitability.” /d., citing Berman &
Sons, Inc. v. Jefferson, 379 Mass. 196, 198 (1979). The warranty of habitability applies
only to "substantial” violations or "significant” defects. See McAllister v Boston
Housing Authority, 429 Mass. 300, 305 (1999) (not every breach of the State sanitary
code supports a warranty of habitability claim). Defective conditions caused by the
tenant are not considered under the warranty of habitability.

Here, the Court finds the Ms. Jackman endured a significant infestation of mice
in the Premises. Mr. Burrell asserts that Ms. Jackman caused the infestation because
she left food and other byproducts of her domestic animals on the floor and in the
open. The Court finds that Ms. Jackman contributed to the persistence and perhaps to
some degree the extent of the infestation, but it was Mr. Burrell who had an

obligation to take the necessary steps to prevent mice from entering the Premises in
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the first place. His efforts to do so were insufficient until he retained a professional
pest control company years after the complaints about mice began.

Ms. Jackman claims that she observed evidence of mice activity as early as
December 2020 and Mr. Burrell responded by taking steps to eliminate them himself.
After June 2021, when the Section 8 Inspector first noted the presence of mice, Mr.
Burrell was aware of the issue and made efforts on his own to try to address the
problem. The presence of mice continued, as evidenced by the April 2022 Board of
Health order, and Section 8 inspections in June and July 2022 and in January 2023.
Mr. Burrell’s efforts to blame Ms. Jackman for attracting mice by virtue of keeping
domestic animals does not absolve him from his obligation to prevent access of mice
into the house. If he believed her housekeeping was the reason the mice could not be
eradicated, he could have taken more aggressive steps to require her to change her
behaviors.

The fact that the problem improved when Mr. Burrell signed a service contract
with Terminex is further evidence that Mr. Burrell’s unwillingness to hire licensed
professionals to address the problem is the primary reason the infestation continued
as long as it did. The credible evidence presented at trial shows that the infestation
was not isolated or iminor.? Mr. Jackman was negligent in not seeking professional
extermination services sooner. The Court finds that the infestation of mice existed to

various extents from June 2021 to November 2023.

® The Court finds that the inspection reports themselves do not constitute clear evidence of an serious
infestation, but the Court finds Ms. Jackman’s photographs and credible testimony demonstrate the
significance of the infestation.
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In determining an appropriate abatement percentage, the Court takes several
factors into account in addition to the severity of the problem. Ms. Jackman’s
sanitation (includi.ng the animals) played some role, as notéd by the Section 8
inspector. Mice do not enter homes af the same rafe all year long, but tend to be
present more frequently as the weather becomes cold and are typically less present
during warm-weather months. For these reasons, the Court applies a rent abatement
of 10% for 30 months. Of the 30 months in question, contract rent was $1,100.00 for
11 months (June 2021 to April 2022), and for 19 months the contract was $1,500.00
per month. Accordingly, the rent abatement damages for breach of warranty are
$4,060.00.

As the owner of multiple investment properties, Mr. Burrell is in the business of
being a landlord. Pursuant to the Attorney General regulations, 940 Code Mass. Regs.
3.17, his failure to remedy the mice infestation -(notwithstanding Ms. Jackman’s
contribution to the problem) within a reasonable time after receiving notice
constitutes an unfair or deceptive act or practice. Mr. Burrell was aware of his duty as
a landlord and knowingly allowed the infestation to continue for years. Under G.L. c.
93A, the Court doubles the award of damages to $8,120.00.

D. Breach of Quiet Enjoyment

As a matter of law, a landlord is liable for breach of the covenant of quiet
enjoyment if the natural and probable consequence of his act causes a serious
interference with the tenancy or substantially impairs the character and value of the

premises. G.L. c. 186, § 14; Simon v. Solomon, 385 Mass. 91, 102 (1982). Although a
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showing of malicious intent in not required, "there rﬁust be a showing of at least
negligent conduct by a landlord.” Al-Ziab v. Mourgis, 424 Mass. 847, 851 (1997).

Mr. Burrell was at least negligent in allowing the mouse infestation to occur, as
he received notice from Ms. Jackman when she first noticed the presence of mice and
received notice from multiple sources throughdut her tenancy that the issue had not
been successfully remediated and yet failéd to take ﬁecessaw and .appropriate steps
to stdp the incursion of mice into the Premise's. Ultimately, when Mr, _Burrell engaged
a licensed exterminator, the infestation was brought under- control. | |

As damages, Ms. Jackman is entitled to the greater of statutory damages,
which are $4,500.00 in this case, or actual damages. Here, Ms. Jackman alleges that
she suffered actual damages as a result of Mr. Burrell’s interference with quiet
enjoyment. Ms. Jackman did not demonstrate by a preponderance of the credible
evidence fhat she lost property of value or that she suffered significant emotional
distress as a result of the mice, nor did she meet her burden of proof that the
infestétion caused her to experience anxiety, loss of sleep, depression or
extraordinary embarrassment. Because statutory damages for the conditions are less
than the damages to which Ms. Jackman is entitled for breach of warranty, she is not
entitled to a duplicative award of damages under G.L. c. 186, § 14,

E. Violation of G.L. c. 93A - lllegal Lease Provisions

The original lease between Mr. Burrell to Ms. Jackman included unlawful terms,
including denying his obligation to repair appliances. See State Sanitary Code,
Owner’s Installation, Maintenance and Repair Responsibilities, 105 Code Mass. Regs.

410.235. The provision of the lease requiring Ms. Jackman to accept the Premises as is
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and disclaiming liability for lead paint violates G.L. c. 186, § 15. Pursuant to 940
Code Mass. Reg. 3.17(3)(a)(1), these provisions constitute an unfair or deceptive act
or practice. There is no credible evidence that Ms. Jackman suffered any injury,
however, and the Court therefore awards nominal damages of $25.00 for each
technical violation of G.L. c. 93A.

F. Sexual Harassment/Discrimination on the Basis of Sex

Sexual harassment and discrimiﬁation on the basis of sex in housing are
prohibited under the Fair Housing Act, 42 U.S.C. s. 3601, et seq., énd the
Massachusetts Anti-Discrimination Act, G.L. c. 151B,-s. 4(7)(a) and (b). The elements
of a hostile housing environment claim under federal law are as follows: 1) the
Plaintiff’s conduct was unwelcome; 2) the conduct was based on the Defendant’s
gender or other protected status; 3) the conduct was sufficiently severe or pervasive
so as to alter the Defendant’s living conditions; and 4) the Plaintiff "knew or should
have known of the harassment, and took no effectual action to correct the situation.”
Katz v. Dole, 709 F.2d 251, 256 (4th Cir. 1983); see also Honce v. Vigil, 1 F.3d 1085,
1090 (10th Cir. 1993).

Here, the Court finds that Ms. Jackman established a prima facie case of sexual
harassment in violation of state law by a preponderance of the evidence. In
particular, the Court finds that inviting Ms. Jackman to his bedroom while he was
lying in bed covered by a sheet to be unsolicited harassment of a sexual nature and
was of such a nature as to render the tenancy “significantly less desirable" to a
reasonable person in Ms. Jackman’s position. Gnerre v. Massachusetts Com'n Against

Discrimination, 402 Mass. 501, 507, (1988) (affirming holding that landlord was liable
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for sexual harassment of his tenant). On at least one occasion, Mr. Burrell made an
inappropriate and unwelcome sexually charged statement toWard Ms. Jackman,
making a suggestive reference to exotic dancing. There is no credible evidence that
Ms. Jackman participated in these exchanges, and Mr. Burrell kﬁew or .;.hould have
knowﬁ that these statements were inappropriate, sexually charged, and unwelcome
by Ms. Jackman.'® Mr. Burrell’s conduct in making these stateménts was based on Ms.
Jackman’s gender and was sufficiently severe or pervasive so as to alter Ms.
Jackman'’s living conditions.

Ms. Jackman testified credibly that Mr. Burrell’s unwelcome conduct left her
feeling degraded, powerless, and silenced, which had a negative impact on her
mental health, and that she felt compelled to alter the manner in which she dealt
with her landlord regarding her housing issues. The Court does not find, however, that
Mr. Burrell’s conduct was pervasive or extensive, much less especially malicious or
done with reckless disregard for Ms. Jackman’s protected rights. Accordingly, for this
violation of law, the Court awards Ms. Jackman $2,500.00 in damages.

Based on the Court’s factual findings after trial, and in light of the governing
law, the following order shall enter:

1. Judgment for possession shall enter for Ms. Jackman based on her

affirmative defense under G.L. c. 239, § 2A."1,

10 Ms. Jackman’s silence in response Mr. Burrell’s actions does not undermine the notion that they were
unwelcome. See, e.g., Commonwealth v. O’Neil, 67 Mass. App. Ct. 284 (2006) (finding that in the
context of seeking a G.L. c. 258E order, that Defendant’s conduct in repeatedly sending (unanswered)
letters from prison to the victim satisfied the “malice” requirement supporting criminal conviction as
any reasonable prudent person would have foreseen that victim would be seriously alarmed by such
conduct). :

1 The Court does not need to address any claim to possession under G.L. c. 239, 8A as Ms. Jackman has
defeated the claim based on her retaliation affirmative defense.
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2. Ms. Jackman is entitled to $4,389.00 in damages on account of her
counterclaims.'?

3. Defendant shall have twenty-one (21) days from the date of this order to
file a petition, along with supporting documéntation, for reasonable
attorney’s fees and costs on those claims for which such fees and costs are
available. Plaintiff shall then have fifteen (15) days from receipt of the
petition to file any opposition, after which time the Court will enter final
judgment.

ity fof Qonsthinn Q. s
Hon. Jdfiathan J. Kané/, First Justice

cc: Court Reporter

12 This figure is calculated by setting off the $7,781.00 in unpaid rent through April 2024 with the
damages awarded Ms. Jackman of $12,170.
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24-SP-4998COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT
Hampden, ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION
Case No. 24-SP-1998

NIKOLAY DIPON,

Plaintiff,

ORDER
'RAUL and JENNIFER COLON,

Defendants. -

Th'is matter came before the court for trial on JUIy 30, 2024. After consideration
of the evidence admitted at said trial, the court’s finding and rulings were shared by the

judge on the record and the following order shall enter:

1. The parties stipulated to the prima facie elements of the landlord’s claim for
possession, with the tenants stipulating to receipt of a notice to quit for no-
fault. The parties further agreed that no monies for use, occupancy, or rent
were owing through July 2024.

2. After filing a timely Answer, the tenants were heard on their claims for breach

of warranty of habitability and for breach of the covenant of quiet enjoyment.
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3. For the reasons stated on the record at the conclusion of the trial, the tenants
were successful in their claim for breach of warranty of habitability as the
landlord has allowed a patch job on the living room ceiling to remain in place
without completion for six months. The court reduced the rent by 10% for six
months, totaling $810.

4. For the reasons stated on the record at the conclusion of the trial, the tenants
were also successful in their claim for breach of the covenant of quiet
enjoyment stemming from the curtailment of water by the Springfield Water &
Sewer Commission due to the landlord’s failure to pay the bill. This “shut-off”’
occurred on March 20, 2024, and the water service was not restored until the
end of the next day, March 21, 2024. This failure to furnish water violated the
covenant of quiet enjoyment for which the tenants are awarded three months’
rent, totaling $4,050.

5. Conclusion: Based on the foregoing and pursuant to G.L ¢.239, s.8A,
judgment shall enter for the tenants for possession and for $4,860 in

damages.

soenteredthis __3\S dayof :S\K\\\J)\ 2024,

Rob.ert@él}@&éociate Justice

Cc.  Court Reporter
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COMMONWEALTH OF MASSACHUSETTS

THE TRIAL COURT
Hampden, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION

L & M REAL ESTATE LLC,

Plaintiff,
-V~ DOCKET NQ, 24SpP01040
ANGELA STONE,

Defendant,

ORDER

This matter came before the court on July 30, 2024 for a hearing on three motions — the
plaintiff's motion for entry of judgment, the defendant’s motion to enforce the Agreement, and
the defendant’s motion to stop harassment. The plaintiff appeared through its attorney. The
defendant appeared and was self-represented. Alysha White of the Tenancy Preservation
Program (TPP) also appeared at the hearing.

[n this eviction case the plaintiff seeks possession of the subject rental premises based on
nonpayment of rent. On May 2, 2024 the parties entered into an Agreement, By its terms
relevant to these motions, the parties agreed that the defendant owed $7,250 in unpaid rent/use
and occupancy through May 2024 and costs of §251.41. The defendant agreed to pay her
monthly rent/use and occupancy of $725 on time each month going forward and to apply for
RAFT financial assistance by May 6, 2024. The plaintiff agrecd to inspect the premises and
make repairs as necessary pursuant to the state Sanitary Code. Ms, Stone was referred to TPP
that day. Although it was not grounds for entry of jud gment, the defendant also agreed to
maintain her apartment in a clean and organized manner. If the defendant did not comply with

the terms of the Agreement, the plaintiff could file a motion for entry of judgment.
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The plaintiff has filed such a motion. While the defendant paid her monthly use and
oceupancy each month since the Agreement was signed, it was received late, The arrearage is
now $6,525 through July with $251.41 in costs, There is some confusion about whether Ms.
Stone completed an application for RAFT, but there is none pending at this time. It turns out that
her failure to pay the rent was not based on a hardship within the RAFT definitions, but she was
withholding the rent because of repairs she felt were needed in the apartment,

With respect to the defendant’s motion to enforce the Agreement, her grounds were that
“nothing” was fixed. The Town of Ludlow Health Department inspected the premises and
issued 4 correction order to the plaintiff on October 6, 2023 (Exh), On November 16, 2023 the
Health Department issued a letter of complance that all the cited violations had been repaired.
The inspector noted that the plaintiff had agreed to paint the ceilings, but Ms, Stone would have
to “provide clear acgess to the areas” (Exh), Ms. Stone testified that the ceilings have not been
painted and there are remaining water stains in the bathroom ceiling, She also testified that the
toilet overflows and the linoleum in the bathroom comes up.

Despite the November 16, 2023 letter of compliance fromn the Health Department, in the
parties’ May 2, 2024 Agreement the plaintiff agreed to inspect the premises and make repairs as
necessary. The plaintiff repoited that they reinforced the roof repair earlier this month, They
remain ready to paint the ceilings, but the apartment is too cluttered to do s0 at this time, Ms.
Stone acknowledged that the apartment s *a little cluttered” and she would like help with
decluttering. TPP is willing to assist her in this process.

There have been issues with communication between the parties. Ms. Stone objects to
Sharon Keough contacting her about repairs. Her motion to stop harassment is based on these
communications from Ms, Keough.! However, as discussed at the hearing, Ms, Keough is the
wife of the owner of L & M Real Estate LLC. She and her husband serve as property managers,
In that role, it is appropriate for Ms. Keough to communicale with the tenant about repairs and
inspections, even though Ms. Stonc has communicated with Ms. Keough's husband in the past.

After the hearing the parties met with a housing specialist of this court and a TPP

clinician and agreed to a date and time to inspect the apartment for needed repairs.

1 As explained at the hearing, the Housing Court does not have jurisdiction over harassment prevention orders
pursuant to G.L, ¢, 258, However, Ms, Stone’s motlon here does not appear to lle within that statute.
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Order

After hearing, the following orders will enter;

1. The plaintiff’s motion for entry of judgment is CONTINUED to August 27, 2024 at
9:00 a.m.

2. The defendant will pay her use and occupancy beginning in August in full and on
time,

3. At the August 27, 2024 hearing, the parties will address the payment of the arrearage,
if RAFT is not available in this case.

4, The defendant’s motioln to enforce the Agreement regarding repairs is ALLOWED
as follows:

a, As agreed with the housing specialist after the hearing, the parties will meet at
the apartment on August 2, 2024 at 9:30 a.m. to inspect the premises and
make a list of all repairs which are needed.

b, For any repairs which require that an area be cleared, the parties will make a
list of such work which must be done by the defendant before repairs can be
hegun,

¢. The defendant will make a plan for such decluttering, with the assistance of
TPP and any other resources she wishes to engage.

d. The plaintiff will make all needed repairs in the common areas, if any,
forthwith,

e. The plaintiff will make all needed repairs in the apartment as soon as
practicable,

3. TPP is asked to work with the defendant to address the 1ssues of timely paytoent of the
ongoing use and occupancy, the payment of the arearage, decluttering the apartment, and
getting the repairs made.

4. The defendant will cooperate with any recommendations of TPP.,

5. The defendant’s motion to stop harassment is DENIED, There is no restriction on

either property manager communicating with the defendant,

July 31, 2024 Fainkie 7. Dalion
Fairlie A, Dalton, J, (Rec,)
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT
Hampden, ss: HOUSING COURT DEPARTMIENT
WESTERN DIVISION
Case No. 23-SP-5847

LEON L. SIRUM & CO.,, INC,,

Plaintiff,
ORDER

JOHN DILLON and LOUISE MILOTTE,

Defendants.

After hearing on July 26, 2024, at which the plaintiff appeared through counsel

and the Guardian Ad Litem Patrick Toney appeared, the following order shall enter:

1. The Guardian Ad Litem has |leave to file and serve a Discovery Demand upon
the plaintiff within 30 days of the date of this Order noted below.

2. The plaintiff shall provide responses toc same within 30 days of receipt of the
demand.

3. This matter shall be scheduled for a judicial case management on November

1, 2024, at 9:00 a.m.

So eqtered this __ dayof - - , 2024.

1/
Robert Fields, }ﬁdgdciate Justice

Pagelof1
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

Hampden, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION

FRANCES MENDEZ-HERNANDEZ,

Plaintiff,
V.~ DOCKET NO. 24CV00545
FELIX CONFESOR & GILBERTO PEREZ,

Defendant.

ORDER

This matter came before the court on July 30, 2024 for review of compliance with the
court’s order of July 24, 2024. All parties appeared and were self-represented.

Mr. Perez testified that he spoke with Aaron Cole, the wiring inspector for the City of
Springfield, who recommended that he have an electrician do an inspection for cross-metering.
This was also ordered by the court after the first hearing in this case. The plaintiff submutted a
hand-written statement from Eddie di Vega (Exh). The statement does not say that Mr. di Vega
is a licensed electrician nor does it say that he performed an inspection. It states that the reason
he was called was to “remove a wire” for the first floor to the second floor and to do something
“of electrical panel”, 1t does not mention the occupied attic or the basement, which were of
concern regarding cross-metering, The staterment does not satisfy the court’s order, -

Ms, Mendez-Hemandez testified that the electrical repairs in her apartment were not
addressed, Her lights still flicker,

Orders

A stated at the hearing, the following orders will enter:

1. The matter is scheduled for further review of compliance with this order on August 6,

2024 at 9:00 a.m. in the Springfield session of this court.

2. The plaintiff will contact the City of Springfield wiring inspector and request an

inspection for cross-metering of the electricity and other electrical problems,
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT
Hampden, ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION
Case No. 24.CV-454

JARITZA TORRES CQUENDOQO,
Plaintiff,
v,
ORDER
SUSAN YE,
Defendant,

After hearing on July 23, 2024, on the plaintiff tenant’'s motion for injunctive relief,

at which both panties appeared without counsel, the following order shall enter:

1. The parties agree to enter into an early lease termination agreement to e
provided by Way Finders, Inc. that allows the tenant to look for and secure
alternate housing---it is anticipated that while she is in cccupancy, she and
Way Finders, Inc. shall pay the rent.

2. The landlord may not rent the garage, nor authorize someone to use the

garage, other than the other tenant at the premises until this tenant vacates.

Page 1 of 2
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3. The tandlord shall not allow Nicolas Hurling to interact with the tenant other
than instances when he is at the premises for maintenance or repairs and
only after providing advance notice to the tenant that Mr. Hurling will be at the

property for such maintenance or repair.

5
So entered this £ day of O::t;; 2024,
Robert Fields, Asgcyz/iate Justice
Cc:  Court Reporter
Page 20f 2
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COMMONWEALTH OF MASSACIHUSFETTS
THICTRIAL COURT

Hampden, ss. HOUSING COURT DEPARTMENT
WESTERN INVISION

SARIMARI ROSARIO,
Plaintiff,
V.- DOCKET NO. 24CVO0510

ENELIDA REYES, SARA CACERES &
EDUARDO OTERO,

Delendant,

ORDER

This matter came betore the court on July 12, 2024 for o hearing on the plaintil™s reguest
Tor an emergency order. All parties appeared and were sell=represented. Anna Cruz appeared as
a wilness lor the plaintifT,

The purties and Ms, Cruz are all unit owners at the Clayton Commons Condominium
Trust. The defendants are the three metubers of the Bourd, Ms, Rosario seeks injunctive relie)
1o order an external audit and to replace Ms, Reyes™ as manager with a professional management
service, as well as substituting other services she performs with outside seevices, The external
audit request is based on “missing™ payments, deseribed as three to live unit owners wha did not
pay Lheir condo fees and the luck ol penaltics or late fees. Ms, Reyes (estified that the
condominium asseciation voted to explore gelting a professional management company lor the
cleven condominiums in the association.  This swould require an increase in the condo fees, Ms,
Cruz supported Ms. Rasario™s position and described the condopinium meetings as chaotic and
the current management as dysfunctional,

After hearing, this court cannat grant the injunclive reliel the plaintiff secks in this case,
The dispute between Ms, Rosario and the Board members {alls owlside of the jurisdiction of the

I ousing Court pursuant o (1 ¢, 185C §3 inthal it is in the nature of a strict contract action,
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The plaintitl may seck sucl retic!in a court of competent jurisdiction. All parties should
consider consulting an attorney te advise them of their respeetive riphts and responsibilities in
this matter.
Order
The request for an emergeney order is DENTED and the case is DISMISSED wilh

prejudice.

9l
July 32, 2024 Pacrie . Dalton

IFairlic A, Dalton, J, (Rec,)
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COMMONWEALTH OF MASSACHUSETTS
DEPARTMENT OF THE TRIAL COURT

FRANKLIN, ss. HOUSING COURT, WESTERN DIVISION
DOCKET NO.: 24-SP-1198

Paul Roud
Plaintiff
V.

Malcolm Clark
Defendant

St St Vo et N Vg v

ORDER
After hearing this 26™ day of July, 2024, at which both the Plaintiff and his counsel
Attorney Lawrence Farber appeared, and the Defendant Malcolm Clark appeared, the court finds
the following facts:
1. The Defendant has failed to keep an adequate log of his attempts at finding alternate
housing. As required by the Findings of fact, Rulings of Law and Order for Entry of
Judgment (hereafter Order) of Judge Kane dated May 31, 2024,
2. The Defendant was, pursuant to the Order of Judge Kane, to pay use and occupancy
for the premises in the amount of $1,400/ month for the months of June and July,
2024,
3. The Defendant failed to make those paymentis as required.
4, The Defendant did make the $7,000 payment as was required by that Crder.
5. Defendant requested to talk to Plaintiff and his counsel, which this court recessed to
aliow to happen.

6. Upon resuming the hearing, none of the issues raised by the Defendant were issues
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that were part of the previous findings or Order, but concemed items which the
Defendant wished compensation from the Plaintiff.
. Although the Plaintiff’s counsel represented that the items were much less than a
month’s rent, Plantiff agreed to credit the Defendant for those items through a waiver
of one month’s rent in exchange for a waiver of all claims by the Defendant. If find
that this “Agreement” of the parties is binding on both parties in this case.
. Due to the Defendant’s failure to abide by the requirements of the Order of Judge
Kane, I order the following:
A The Defendant , no later than August 10, 2024, must pay the Plaintiff
$2,800, representing the use and occupancy for the months of July and August,
2024,
B. The Defendant must vacate the premises no later than August 31, 2024, If
the Defendant fails to vacate by that date, the Plaintiff, through an affidavit of the
Plaintiff’s counsel, may request an execution for pusséssion and any damages
based upon Defendant’s failure to pay any use and occupancy as ordered herein,
C. Ifthe defendant fails to make the payment of $2,800 as ordered herein,
Plaintiff may request an earlier issue of the execution through a motion to this
court,
D. No further stays shall be granted without valid good cause as determined by

this court after a hearing from a request by Defendant.
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT
Hampden, ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION
Case No. 24-CV-46%9

JAMES SUPRENANT,

Plaintiff,

ORDER

ALICE SUPRENANT,

Defendant.

After hearing on July 29, 2024, on the plaintiffs motion for access to the subject

premises, at which the defendant did not appear, the following order shall enter:

1. The plaintiff has authority to change the locks to the premises and access the
basement to make repairs. Simultaneous with changing the locks, the plaintiff
shall pravide a copy of the key(s) to the defendant.

2. Prior ta changing the locks and prior to any instance where access is required
for repairs, the plaintiff shall provide at least 48-hours advance written notice

of the date and time and a description of the anticipated repairs.

Pagelofz {7 s1ded)
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3. If the defendant provides a copy of the key(s) to the current locks, the plaintiff
will not need to change the locks.

4. |f the defendant wishes to be heard in this matter she may file a motion with
the court. She may also request that she appear by Zoom if she is unable to
appear in person at the courthouse due to heaith concerns.

5. The plaintiff shall post a copy of this Order on each door of the subject

premises.

Pl L
So entered this %l day of ')mh{f , 2024,

Rob@sociate Justice
Cc: eporter
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT
Hampden, ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION
Case No. 24-5P-1920

U.S. BANK, N.A.,
Plaintiff,
V.
ORDER
HENRYK T. WYSOCKI,
Defendant.

After hearing on July 24, 2024, on the tenant’s motion for the appointment of a
Guardian Ad Litem, at which the plaintiff appeared through counsel and the tenant
appeared without counsel but accompanied by his Reverend (Daniel Torres) of the
Springfield Wesleyan Church, and also at which the Tenancy Preservation Program

appeared, the following order shall enter:

1. The court is concerned that the tenant's competency and ability to navigate
these proceedings without the appointment of a Guardian Ad Litem may
deprive the tenant of necessary due process. As such, the Court requests
that the tenant be evaluated by the Court Clinic in order to determine if Mr.
Wysocki is an "incapacitated person” as that term is defined in G.L. c.c. 190B,
$5.510 (9). The court hereby orders that he undergo a forensic psychological

Page 1 0f2 (2~ slﬂl{'g)
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evaluation with the Court Clinic. The court requests that the clinician evaluate
Mr. Wysocki with respect to his decision-making capacity, his ability to comply
with court arders regarding his housing, and his ability to understand the legal
proceedings and participate meaningful therein. The purpose of the
evaluation is to allow the judge to decide whether, in order to secure the full
and effective administration of justice, the court should appoint a Guardian Ad

Litem for Mr. Wysocki.

. Assistant Clerk Cunha is requested to coordinate between the Court Clinic

and Mr. Wysocki-—-through Rev. Daniel Torres (cell number in file)---for a

forensic evaluation.

. The letter from the tenant’s treating physician shall be placed under seal in

this matter.

. Rev. Daniel Torres shall be added as a non-party person to the MassCourts

docket so that he may receive (in addition to the parties) all filings and

notices.

. The Clerk's Office is requested to schedule a hearing in a wheelchair

accessible courtroom on the tenant’'s motion to add a necessary party.

. Si - i
entered this \3\ day of ju l\(f}{ , 2024,

Robert
Cc:

' eldsu Asgociate Justice
Kara Cunha, Assistant Clerk Magistrate
Court Clinic

TPP

Rev. Dariel Torres, I
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT
Hampden, ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION
Case No. 23-CV-975

NICOLE WINN,
Plaintiff,
V.
ORDER
SHAUN ROBINSON,
Defendant.

After hearing on Juty 26, 2024, on the plaintiffs motion for injunctive relief to
prevent an auction of the subject premises at which the plaintiff and the defendant
appeared through counsel and at which Mr. Winder of Winder Realty, LLC joined the

hearing, the following agreed upon order shall enter:

1. Winder Realty, LLC, nor anyone else present at the hearing shall not auction,
sell, transfer, or further encumber the subject premises until the next hearing
noted below,

2. Paragraph 8 d of the court's July 23, 2024 Order is hereby suspended until

further order of the court.

Page1of2 (1. 5 IM)
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3. The parties shall coordinate further repairs at the premises and access shall

not be unreasonably denied.

4. This matter shall be continued for further hearing on August 2, 2024, at 2:00

p.m. at the Springfield Session. Mr. Linder and Mr. Robinson may appear

by Zoom.

&
So_entered this 5 day of jffz;,
Robert Fie@ééociate Justice
Cc: Court Reporter
Page 2of 2
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COMMONWEALTH OF MASSACHUSETTS
_ TRIAL COURT
Hampden, ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION
Case No. 23-8P-1963

JESSICA F. KING GREEN,

Plaintiff,

ORDER

KENNETH LAGIMONIERE, il et al.,

Defendants.

After hearing on July 29, 2024, on the plaintiff landlord’s motion to re-issue an
execution and to allow levy by a Lawrence-based constable at which only the fandlord

appeared, the following order shall enter:

1. The landlord has an execution o evict the named tenants from the subject
premises located at 20 Dale Street, Unit 1, Ware, Massachusetts (hereinafter
“‘premises”).

2. The landlord explained that the sheriffs effectuated a levy of that execution
relative to the two named tenants, Kenneth Lagimoniere, il and Caroline

Swiatck but that there remain other occupants and have not been evicted.
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3. If anyone is occupying the premises believes that they have a right to occupy
even though there is a valid execution against Lagimoniere and Swiatck, they
may be heard by this court at the hearing date noted below,

4, Those occupying the premises who believe they have such a right to do so
may be heard on August 13, 2024, at 9:00 a.m. at the Hadley Session of
the Housing Court at 116 Russell Street.

8. The landlord shall have copies of this order posted on each and every

external door at the premises forthwith.

So entered this /57 dayof éJLﬂS ol 2024

Robert Fields, Aséb'c/iate Justice

Cc:  Court Reporter

Page 2 of 2
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT
Hampden, ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION
Case No. 24-SP-2155

JUDITH HEMPLING,

Plaintiff,

ORDER

MAREATHA WALLACE and GENNIFFER
JACKSON,

Defendants.

This matter came before the court for trial on July 29, 2024, at which the plaintiff
landlord appeared with counsel and the defendant tenants appeared self-represented.

After hearing, the following order shall enter:

1. The tenants have secured alternate housing accommodations, have signed a
lease for the new accommodations, and they will be vacating these premises
and moving by September 1, 2024,

2. The parties stipulated to the landlord’s prima facie case for possession and

for outstanding rent totaling $10,783 through July 2024,
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3. Judgment shall enter for the landlord for possession and for $10,783 in use
and occupancy through July 2024 plus court costs.
4. An execution may issue upon the timely filing and service of a Rule 13

application.

So entered this ‘Si- day of ‘9&8 WS , 2024.

Robert F[)Vié Associate Justice

Cc:  Court Reporter
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT
Hampden, ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION
Case No. 23-SP-4969

HOUSIN MANAGEMENT RESOURCES, INC,,

Plaintiff,

ORDER

MARIO PORTILLO and MARIA BENITEZ,

Defendants.

After hearing on July 29, 2024, on the landiord’s motion for entry of judgment at
which both parties (landlord and Mr. Portillo} appeared through counsel, the following

order shall enter:’

1. The tandlord reports that the current rental arrearage balance through July
2024 is $8,309.05.
2. The tenant, Mr. Portillo, has a pending application for rental assistance with

Community Action.

L Attorney Douaihy appeared on Mr. Portillo’s behalf as LAR counsel and has agreed to extend her appearance
through the next hearing.

Page1of2 /g ¢1dal } -
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3. Mr. Portillo is working with Attorney Reyes from Community Legal Aid on an
unemployment insurance claim,

4. Pursuant to G.L ¢.239, s.15, and based on the record before the court at
today's hearing, the landlord’s motion shall be continued to the date noted
below.

5. The co-tenant, Maria Benitez (Mr. Portillo’'s mother), may appear at the next
hearing by Zoom as she is recuperating from medical issues out of state.

6. The tenants shall pay their rent on time and in full for August 2024.

7. This matter shall be scheduled for further hearing on the landlord’s motion on

August 26, 2024, at 9:00 a.m.

j ot A
So entered this- / day of .-Lﬁgﬁz.g-_li’ , 2024,

A\

Robert Fi@_s./%ésociate Justice

Cc:  Christa Douaihy, LAR, Community Lega! Aid
Court Reporter
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THE TRIAL COURT

COMMONWEALTH OF MASSACHUSETTS

Hampden, ss:

MICHAEL STEWART

Plaintiff,
V.

MALAYSHIA BUNN,
CANDICE RIVERA and
NADIA HAMLETTE

Defendants.

Hampden, ss:

NADIA HBAMLETTE

Plaintiff,
V.

CARLA STEWART and
MICHAEL STEWART

Defendants.

Western Division
Housing Court Department
No. 24H79CV0000405

ORDER

Western Division
Housing Court Department
No. 24H79CV0000455

ORDER

At a hearing held before the undersigned on July 31, 2024, Michael Stewart & Carla

Stewart appeated via counsel and Malayshia Bunn, Candice Rivera and Nadia Hamlette all
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appeared self-represented. As a result of the hearing, the following order of the court does hereby

issue:

The court finds that the defendants Malayshia Bunn, Candice Rivera and Nadia
Hamlette are in violation of the June 14, 2024, order of this courl, requiring that
all dogs be removed from the premises at 92 Beaumont Street, Springfield, MA
(hereinafter the “subject premises™) by July 1, 2024, and that the dogs in question
still remain at the subject premises.

Defendant Malayshia Bunn, Candice Rivera and Nadia Hamlette are thereby
ordered to remove all dogs from the premises located at the subject premises on or
before Friday, August 2, 2024, at 12:00pm EST.

While the dogs remain at the subject premises the defendants must comply with
any and all provisions of the June 7, 2024, order including but not limited to,
requiring the defendants to leash and supervise any animals at the subject
premises while in common areas and to clean up all excrement from any animals
immediately in all common areas of the subject premises.

If the dogs in question are not removed from the subject premises by August 2,
2024, at 12:00pm EST the plaintiff, Michael Stewart, may engage the services of
Springfield Animal Control, who by virtue of this order are authorized to enter the
premises located at 92 Beaumont Street, Springfield, MA, with the assistance of
municipal police officers to remove any and all dogs at the subject premises.

This order further authorizes the issuance of a contempt summons should the

plaintiff allege, via sworn affidavit, that the defendant(s) have not complied with
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this order.

6. The clerk will schedule a hearing on the tenants’ complaint for injunctive relief in
24-cv-455 after the defendant, Nadia Hamlette, removes the dogs located at the
subject premises as required by paragraph two {2) of this order and provides the
court with a copy of the most recent City of Springfield Code Enforcement

Inspection report issued for 92 Beaumont Street, Springfield, MA

SO ORDERED this 1st day of August 2024,

le] Defneq TH. Wenik

Jeffrey M. Winik
Associate Justice (Recall Appt.)
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3. Any such repairs that require to be performed by a licensed person

or with a permit obtained from the city, shall be effectuate in that manner.

nd
So entered this ___ &2 day of /}J%/Z@L , 2024,

Robert Fie@{iate Justice

Cec:  Court Reporter
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COMMONWEALTH OF MASSACHUSETTS

THE TRIAL COURT
Hampden, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION
PRIVILNE REAL ESTATE, LLC,
Plaintiff,
V.- DOCKET NO. 245P01365

SANDY D. KUDLA & DAN STARZYK,

Defendant.

ORDER

This matter came before the court on August 2, 2024 for a hearing on the defendant’s
motion for an extension of time to remain at the property. The plaintiff appeared through its
attorney with a manager of the LLC. The defendants appeared and were self-represented. Ms.
Kudla’s father also appeared with them.

This is a post-foreclosure eviction case. The plaintiff is a third party purchaser. The
defendants are the former owners of the property. After trial on June 13, 2024, judgment entered
for the plaintiff for possession and costs. The judge ordered that use of the execution would be
stayed through July 15, 2024, but if the defendants sought a further stay beyond July 15, 2024,
“they will be required to pay for their continued use and occupancy at an amount to be
determined by the court”. The execution issued on July 5, 2024 on the plaintiff’s written
application. The plaintiff has now had the defendants served with a forty-eight hour notice that
the execution will be used to move them out on August 6, 2024 at 10:00 a.m.

In their motion, the defendants seek an additional two months. However, they report that
they have no income and they have no ability to pay any use and occupancy. If the move were

cancelled, the cancellation fee would be $400. Ms, Kudla said that she might be able to get that
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money from her father. He is trying to help them find alternative housing, but they do not have
any leads to date.

The property is a four-bedroom, 2-bathroom single family house. The plaintiff argues
that the fair market value is $2,200, The defendants did not suggest a fair market value, but Mr.
Starzyk reported that the house needs a lot or work.

The court understands from the defendants’ testimony that they are in a difficult situation.
Mr. Starzyk had a stroke which left him with disabilities. Ms. Kudla takes care of him. The
order of foreclosure notice 1s from February 2023. They have had no income for quite some
time. However, the plaintiff is the lawful owner of the property and has the right to use it as he
sees fit and to have the opportunity to make it financially feasible to maintain it. The defendants
report that they have no ability to pay use and occupancy, no matter what amount is established.
Nevertheless, the court sets a use and occupancy to be paid if the defendants remain living at the
property after August 6, 2024, The court setfs the use and occupancy at an amount less than what
the plaintiff seeks, in light of Mr. Starzyk’s argument that much work is needed at the house and
the fact that any occupancy by the defendants is going to be of limited duration. The court sets
the monthly use and occupancy at $1,000,

Orders

After hearing, the following orders will enter:

1. The monthly use and occupancy beginning in August 2024 is $1,000.

2. If the defendants pay the cancellation fee of $400 and $1,000 for August use and
occupancy no later than 9;00 a.m. on August 6, 2024, the move-out will be stopped
and the execution will be stayed through August 31, 2024.

3. IHf the defendants pay $1,000 for September use and occupancy on or before
September 3, 2024, the execution will be stayed through September 30, 2024.

4, If the defendants do not pay the cancellation fee of $400 and $1,000 for August use
and occupancy by 9:00 a.m. on August 6, 2024, the plaintiff may proceed with the
move-out as scheduled.

5. All payments will be by bank check or money order. The plaintiff is not required to
accept personal checks.

August 2, 2024 Failie 78, Dalton
Fairlie A. Dalton, J. (Rec.)
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT
Hampden, ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION
Case No. 24-CV-63

CITY OF WESTFIELD,

Plaintiff,

ORDER

DOMINIC SANTANIELLO and LUCUS
GIUSTO, TRUSTEES of NAPLES HOME
BUYERS TRUST,

Defendant,

After hearing on June 7, 2024, the following order shall enter:

1. The defendant Elizabeth Zabislski no longer owns the subject premises,
having sold it to Dominic Santaniello and Lucus Giusto, Trustees of Naples
Home Buyers Trust (hereinafter, "Naples Home Buyers Trust”),

2. Accordingly, the plaintiff's request that she be dismissed from the case and
substituted with the new owners is allowed.

3. Naples Home Buyers Trust is deemed a necessary party in accordance with
Rule 19 as the new and current owners of the subject property with a mailing

address of 660 Springfield Street, Agawam, MA 01030.

Page 1of 2
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4. The plaintiff shall have the new defendant served with the Amended Pefition
to Enforce the State Sanitary Code and for Appointment of a Receiver by
sheriff or constable and thereafter file the return of service for same with the
court.

5, After service is completed, the plaintiff may mark this matter for hearing with

the court.

b
So-egtered this ‘5} day of /f)a;y,f# , 2024,

Robert Fields.(QSBJCiate Justice
Cc:  Court Reporter
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!
COMMONWEALTH OF MASSACHUSETTS

HAMPDEN, SS: HQUSING COURT DEPARTMENT
WESTERN DIVISION
NO. 23H795P004717

DEUTSCHE BANK NATIONAL TRUST COMPANY, as TRUSTEE for the
REGISTERED HOLDER OF MORGAN STANLEY ABs CAPITAL I INC. TRUST 2007-
Hel MORTGAGE PASS-THROUGH CERTIFICATES, SERIES 2007 -Hel,

Plaintiff
V8.

THOMAS P. WELCH, DEBRA FIALKO, KRISTY FIALKO and JARED PRADEL,
Defendants

Order on Cross-Motions for Summary Judgment

This is a summary process action in which plaintiff Deutsche Bank National Trust
Company, as Trustee for the Registered Holder of Morgan Stanley Abs Capital I Inc. Trust 2007-
Hel Mortgage Pass-Through Certificates, Series 2007 -Hel(*Deutsche Bank™) is seeking recover
possession of a residential dwelling located at 26 Grandview Street, Springfield, Massachusetts
{(“property”) from Defendants Thomas P. Welch (*Welch™), Debra Fialko (*Debra™), Kristy Fialko
(“Kristy”) and Jared Pradel (“Pradel”) post-foreclosure.! Deutsche Bank contends that the
defendants are sufferance occupants and that they failed to vacate the property after receiving a

48-hour notice to vacate.

Pradel filed a written answer.2 Pradel claims that he is either a bona fide tenant as that
term is used in G.L. ¢c. 186A or a tenant at wil] as that term is used in G.L. c. 186, §13A. Pradel
asserts as a defense that Deutsche Bank’s effort to terminate his tenancy with a 48-hour notice to
vacate was legally insufficient. He claims that Deutsche Bank failed to assert “good cause” to

terminate his tenancy under G.L. ¢, 186A and/or failed to provide him with termination notice that

11t is undisputed that Welch is deceased. Debra represented to the court that she does not occupy the premises and
does not claim a possessory interest in the premises. For purposes of ruling on the cross-motions for summary
judgment I shall assume without deciding that Debra does not occupy the property.

2 Neither Kristy nor Debra filed a writter answer,
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complies with G.L. ¢. 239, § 13. Further, Pradel’s answer asserts tenancy-based affirmative
defenses/counterclaims that include & defective conditions-based claim, quiet enjoyment claim, a
security deposit claim, a last month rent deposit claim and a derivative unfair trade practice claim.

This matter came before the court on August 1, 2024 for hearing on cross-motions for
summary judgment.’

Debra and Welch were the former owners/mortgagors of the dwelling. Welch died in2017.
Kristy is Debra’s daughter.

Pradel and Kristy have been “friends” since they attended middle school in the mid-1990s.*
Pradel and Kristy deny that they were ever involved in a romantic relationship, However, in the
2021 obituary for Kristy’s grandmother, Pradel is identified as Kristy’s fiancé.’ Pradel {(and his
minor son) lived at the dwelling with Debra and Kristy during various periods beginning in 2011.
Pradel was incarcerated in Pennsylvania from 2014 to 2019. During that period Debra helped to
care for Pradel’s son at the property. Debra moved to Pennsylvania sometime around 2019.

Upon Pradel’s release from prison in 2019 he retumed to live at the property with Kristy.
According to Pradel’s deposition testimony he asked Kristy ¢, . . if she thought it would be okay
if her mother would mind if I stayed there for a little while until I found aplace . ..” If a factfinder
were 1o find credible the deposition/affidavit testimony of Pradel and Debra the factfinder could
conclude that Pradel signed a written lease with Debra in March 2019 to rent the property for

3 At the summary judpment hearing Pradel's attormey reluctantly, but wisely, withdrew his premature Motion for
Sanctions for Filing a Frivolous Motion asserted under Mass,R.CIv.P. 11{a) and G.L. c. 231, § 6F. Ironically, had
Pradel chosen to pursue his motion, the timing and substance of his motion itself might have become the subject of a

similar motion,
With respect ta Pradel’s Motion to Strike certain staternents set forth in the affidavits of Attorney Hale Lake and
Jonathan Rankin, the court issues the following rulings:

1, Atomey Lake affidavit; the 2021 obituary notice for Mary Kempo (Exhibit 6) who was Kristy's

grundmother shall not be considered for the truth of the assertion as to whether or when Mary Kemp
died; but may be considered for purpases of establishing notice of the alleged information and that an

obituary was published,

2, Attormney Rankin Affidavit: The report by AAA Constable Services shall not be considered for the truth
of the assertions contained in the report. Attorney Rankin’s statemenis pertaining to courtroom
representations made by Pradel or his attorney shall not be stricken.

4 Pradel's interrogatory answers and deposition testimony conflict as to (1) the nature of his “friendship” with Debra
and {2) whether Debra cared for Pradel’s son,

5 I am considering the statement in the obituary only to the extent that it constitutes notice of an alleged fact, 1am not
mecepting it for the truth of the assertion. But, notwithstanding the hearsay assertion, it is sufficient to identify a
potential disputed issue of material fact.
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$1,300.00 per month effective April 1, 2019, Pradel testified that he found a copy of a lease (a
handwritten, partially dated “March 2019, cursory document Prade! and Kristy contend was
signed by Debra) after he received Deutsche Bank’s 72-hour notice to vacate in 2023. Pradel
testified that he earned $9,000.00 in 2019 and $16,000.00 in 2023. Nonetheless he testified that
he made rent payments.5 He testified that he did not have written proof of these payments because
he said he paid rent in cash, Throughout the period from 2019 to 2023 the utilities for the property
were in Debra’s name and she paid for the utility services. Debra provided Pradel with financial
assistance to pay for his cellphone service.

Deutsche Bank foreclosed on the property on June 28, 2023, It executed a foreclosure deed
to itself on July 7, 2023, The defendants do not challenge the validity of the foreclosure sale or
that Deutsche Bank holds title to the dwelling. Pradel and Kristy were living at the property at the
time of the foreclosure sale and have continued to reside there since.

On September 21, 2023 Deutsche Bank served the defendants with a 72-hour notice to
vacate the property.

After reviewing the summary judgment record, I conclude that Deutsche Bank’s claim for
possession, Pradel's defenses, affirmative defenses and counterclaims (all of which require the
court to determine the occupancy status of Pradel and Kristy at time of the foreclosure sale) are
not ripe for disposition upon summary judgment. 1 agree with Pradel that at the summary judgment
stage the court cannot make credibility determinations pertaining to the deposition/affidavit
testimony of Pradel and Kristy. However, summary judgment is not appropriate where, as is the
case here, there is evidence in the summary judgment record sufficient to raise serious questions
pertaining to the credibility of Pradel’s testimony and Kristy’s testimony.” I conclude that there
exist disputed issues of material fact with respect to the nature of the relationship between Pradel
and Kristy (and Pradel’s telationship with Debra), the execution of a written lease, and the

conditions at the property. These disputed factual issues are critical factots that the factfinder must

5 Pradel testified that he would give cash to Kristy, and that Kristy would send it to her mother, Debra.

7 The summary judgment record does not include an affidavit from Debra averring that in March 2019 she sipned a
written lease with Pradel. Pradel did not include in the summary process record a handwriting exemplar for Debra,
In the court record are foreclosure documents Deutsche Bank filed with the original summary process complaint as
part of the eniry package. One of the documecnts is 2 mortgage signed by Debra and Welch dated Aogust 4, 2006, A
comparison of Debra's signature on the 2006 mortgage and the signature (purportediy Debra’s signature} on the March
2019 writing Pradel and Kristy testified was a lease signed by Debra in March 2019 is sufficient 1o raise a material
issue of fact with respect to that testimony regarding the authenticity of the Debra’s signature,
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consider when determining whether at the time Deutsche Bank became the post-foreclosure owner
of the premises Pradel and Kristy occupied the property as bona fide tenants, tenants or solely as
sufferance occupants. Further, 1 conclude with respect to Pradel’s counterclaims that, even if a
factfinder were to conclude that Pradel occupied the property as a tenant, there exist disputed issue
of material fact with respect to the factual allegations based substantially upon the testimony f
Pradel and Kristy, unsupported by documentation or other evidence pertaining to the breach of
implied warranty, interference with quiet enjoyment, consumer protection, security deposit and
last month rent deposit counterclaims.® How these factual issues are resolved will depend to a
large extent on how the court passes on the weight or credibility of the testimony of Pradel and
Kristy.

Accordingly, the cross-motions for summary judgment are DENIED. The clerk shall
schedule this case for a bench trial.

S0 ORDERED this 5 Day of August, 2024,

Teffrey M. Winifs

Jeffrey M. Winik
Assaciate Justice (On Recall)

¥ Pradel, in his summary judgment motion, asserts for the first time a claim for statutory damages (a fine) under G.L.
c. 141, § 35, This claim was never asserted as a counterclaim in Pradel’s answer and will net be counsidered upon

summeary judgment.
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT
Hampden, ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION
Case No. 23-SP-4694

J & M PROPERTIES, LLC, et al.,

Plaintiffs,

ORDER

TODD ROLL and NICOLE WITHERELL,

Defendants.

After hearing on July 31, 2024, on the landlord’s motion for entry of judgment, the

following order shall enter:

1. After consultation with a representative from Way Finders, Inc. by Zoom
during the hearing, it appears that the tenants are eligible for up to $7,000 in
RAFT funds.

2. The tenants sha-ll immediately re-apply for RAFT. The landlord shall comply
with RAFT requirements and provide copies of the ledger and of the
summons and complaint and notice o quit fo Way Finders, Inc.

3. If RAFT pays $7,000, that will reduce the arrearage to $800.

Page 1of 2
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4. The tenant shall pay their rent plus $200 per month until the balance is $0.
This should be viewed by Way Finders, Inc. as a repayment plan for RAFT
pUrposes.

5. The tenants shall pay theirrent plus $200 for August 2024 by the last day of
August 2024. Thereafter, until the balance is $0, the tenants shall pay their
rent plus $200 by the last day of each month.

6. The landlord's motion is denied, without prejudice.

. Boentered this 2 ' day ofAJ,,r,r P , 2024,
VAR
f /
Robert Fields, Associate Justice
Cc:  Court Reporter
Page 20of 2
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COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT
Hampden, ss: HOUSING COURT DEPARTMENT
WESTERN DIVISION
Case No. 23-SP-4390

RICHARD KOWALSK]I, et al.

Plalntiffs,

V.
ORDER

NICOLE BUCIER, et al.,

Defendants.

This matter came before the court on May 28, 2024, for trial. After consideration
of the evidence admitted therein, the following finding of facts and rulings of law and

order for judgment shall enter:

1. Background: The plaintiffs, Richard Kowalski and Michelle Lacourse
(hereinafter, "landlords") own a 4-unit building located at 118 Main Street in
Charlemont, MA. The defendant, Nicole Bucier (hereinafter, “tenant”) rents
Unit #3 (hereinafter, "premises” or "property”) and has resided therein since '

June 2020, and the parties stipulate that the rent is $1,250 per month.!

! The named co-defendant, Patrick Bucier, |5 no longer a tenapt in this househald, having been forced to leave in
January 2023 due to domestic violence.. The tenant has a restraining order agatnst Mr. Bucier and she divorced

Page 1of 7
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2. On or about July 28, 2023, the landlords gave the tenant a for-cause Notice
to Terminate Tenancy {hereinafter, “Notice™). The Notice bases the
termination of the tenancy on allegations of cluttering of the parch, making
alterations to the property without permission, having pets, and naoise
disturbances.

3. The tenant filed an Answer with defenses to the landlords’ for-cause
allegations and counterclaims regarding alleged breach of warranty of
habitability, retaliation, and emotional distress. By order of the court dated
March 12, 2024 (Kane. J), the tenant's counterclaims are permitted in this
summary process action (even though it was brought for-cause) but that
damages for breach of warranty of habitability—if any—are limited to the
time since April 1, 20222

4. The Landlords’' for-cause Claims: Cluttering the Porch: Ms. Tracy
Draghi, who lives in Unit #2 directly below the tenant was asked by the
tandlord to take a photograph of the tenant's porch but could not recall when
she took the photograph. Given the testimony of Draghi and the Property
Manager, it was likely taken near the time of the Notice. She also took very
recent phatographs of the porch. The landlords’ Property Manager, Jennifer
Staples, testified credibly that the porch looked like it did in the early

photograph (Exhibit #3) when she issued the Notice to the tenant.

him and he is not returning to the tenancy, Accordingly, the landiords’ motlon to default him Is denied, without

prejudice,
2 The parties had a previeus Summary Process action {21-SP-3509) which included warranty of habitability claims

and was tried an April 1, 2022,
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5. None of the photographs show much “clutter” and the more recent ones
show virtually no clutter.

6. Waste/Alterations: The landlords allege that the tenant used the storm
windows designated for the premises inappropriately by installing them on
the porch to create a closed off shelter portion of the porch and that by
doing so the tenant violated the “waste” and/or “no-alterations” terms of the
lease. The use of the storm windows to create an enclosure on the porch
was effectuated by the tenant’s husband---who is no longer a member of the
household due to domestic violence.?

7. Railing Damage: The landlords did not meet their burden of proof that the
tenant or anyone in her household or guests caused any damage to the
porch railing. The court finds that the damage to the porch railing was
caused by a fallen tree.

8. Pets: When the tenant first moved in, she was granted permission to keep
her service dog. At some point during the tenancy, that dog died.

9. The property manager, Jennifer Staples, testified that she saw photographs
on Facebook of the tenant's son with a cat in the tenant's unit self-dated
QOctober 2022 and April 22, 2023, and another photograph of a “new” dog in
the tenant’s unit self-dated March and October 2023.

10. The tenant testified credibly that the second dog was her ex-husband

Patrick’s idea and that in October 2023 (after Patrick was removed from the

3 Gaing forward, the landlord may require the removal of the storm windows on the porch,
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11

premises) the tenant gave the dog away and it has not returned to the

premises,

. The tenant testified credibly that she has had her two cats since 2021 and

believes that she was granted permission from the Ms. Staples (Property
Manager) when she got them. She also testified that they are emotional
support animals for her and her daughter. Ms. Staples does “not recall” this
but she did not say for certain that she did not grant permission. The court
finds the tenant credible in her recollection. Additionally, there have been

no complaints after three years of having cats of damage or disturbance.

12.Noise Complaints: Ms.Tracy Draghi, who resides in Unit #2 which is

directly below the tenant, testified that from the beginning of the tenancy
through the date that the tenant's husband Patrick Bucier vacated the
premises in January 2023, she was subject to hearing fighting between the
tenant and her husband. Itinvolved yelling and screaming and banging and
Ms. Draghi---who is a former Domestic Violence victim herself---described
the fighting as Domestic Violence. In addition to that fighting, the tenant's
daughter is very often screaming, perhaps once per week, and that has

continued even after Patrick vacated.

13, Anthony Mew, whao resides in Unit #1 which is also, like Draghi, located

below the tenant's unit, testified that he can hear “stomping around and
noise” from upstairs but that it has subsided significantly since Patrick

Bucier moved out. Mr. Mew stated that he has not heard any yelling. Mr,
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Mew explained that the stomping makes the windows vibrate and believes
that it caused his bathroom ceiling tile to fall out.

14.The court finds that much of the noise complaints stemmed from domestic
violence caused by Patrick Bucier, who no longer lives at the premises. Mr.
Bucier was abusive fowards the tenant and created a domestic violence
situation which has now, finally, been remedied by the tenant who has an
active restraining order against Mr. Bucier (and has divorced him).

15. Though there continues to be some noise disturbances which include
stomping and crying by the tenant’s young son and screaming by the
tenant's teenage daughter, the court is not convinced that such noise is
excessive and violative of the lease terms.

16.Ruling on Cause: Based on the foregoing, the court finds that the tenant is
not in substantial violation of her lease terms and that the worst behaviors of
this household all stem from a time when Patrick Bucier was living there and
caused domestic violence in the tenant’s household. Accordingly, the court
finds that the landlord has not met its burden of proof that the tenant should
be evicted for breaches of the lease terms.

17. Account Annexed: Since May 2022, the tenant paid only one month's rent
in November 2022. As such, the outstanding balance of unpaid use and
occupancy through the month of trial (May 2024) totals $30,000.

18. Tenant's Warranty of Habitability Claims: There have been conditions of

disrepair at the premises for various periods to time since prior to April 1,
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2022.* The Franklin Regional Council of Governments health inspector and
building inspector have inspected and cited the landlord for conditions of
disrepair which include a retaining wall in disrepair, and insufficient hand
railings, blocked gutters, braken bedroom switch covers, bathroom caulking
in disrepair and window unable to open and mold, kitchen sink surfaces
peeling and/or uneasy to clean and living room windows not functioning
properly,

19. These conditions violate the minimum standards of fitness for human
habitation as established by Article 1l of the State Sanitary Code, 105 CMR
410.00 et seq. The court is unable to ascertain from the tenant's testimony
when these conditions of disrepair began so the court will rely on the dates
of the inspection reports which was September 28, 2023, November 21,
2023, and January 2, 2024. It is well settled [aw that a landlord is strictly
liable for breach of the implied warranty of habitability irrespective of the
landlord's good faith efforts to repair the defective condition Berman & Sons,
Inc., v Jefferson, 378 Mass. 196 (1979).

20. 1t is usually impossible to fix damages for breach of the implied warranty
with mathematical certainty, and the law does not require absolute certainty,
but rather permits the courts to use approximate dollar figures so long as
those figures are reasonably grounded in the evidence admitted at trial.
Young v. Patukonis, 24 Mass App.Ct. 807, (1987). The measure of

damages for breach of the implied Previous warranty of habitability is the

*Whether or not any of these conditions of disrepair exited prior te April 1, 2022, there is a cut off for any money
damages as of that date as the parties had a trial stemming from an earlier Summary Process action {21-5P-3509).
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difference between the value of the premises as warranted, and the value in
their actual condition. Haddad v Gonzalez, 410 Mass.855 (1991).

21.The court finds that the average rent abatement of 10% fairly and
adequately compensates the tenant for the diminished rental value of the
premises resulting from these conditions. The tenant's actual damages for
the landlord's breach of the warranty of habitability are $1,000. This
represents the contract rent of $1,250 X 10% ($125) for 8 months.

22.Retaliation: The tenant did not meet her burden of proof on her claim of
retaliation.

23,Conclusion and Order: Based on the foregoing, the court finds and so
rules that the landlords did not meet their burden of proof in their for-cause
eviction. Accordingly, judgment shall enter for the tenant for possession,
Though the landlords did not assert a claim, or move to amend to include a
claim, for non-payment of rent in this action they did provide an Account
Annexed and proved that $30,000 was owing at the time of trial. The tenant
was awarded $1,000 on her warranty of habitability claim. Accordingly, a
money judgment (not for possession) shall enter for the landlords for

$29,000.

So entered this - day of A/Jm,ﬁ-}v , 2024,

W,
Robert Fields, Asgogiate Justice
Cc:.  Court Reporter
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COMMONWEALTH OF MASSACHUSETTS
THI TRIAL COURT

Hampden, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION

SPRINGFIELD HOUSING AUTHORITY,

Plaintiff,
~¥Y.- DOCKET NO, 235P05007
ABIANA REYES,

Defendant.

ORDER

This matter came before the court on August 2, 2024 for a hearing on the plaintiff's
second motion for entry of judgment. The plaintiff appeared through its attomey with the
property manager, The defendant appeared and was self-represented. The Tenancy Preservation
Program (TPP) clinician appeared at the hearing, Janis Luna of Wayfinders also appeared to
report on RAFT, |

This is a non-payment of rent eviction case in which the plaintiff seeks possession of the
subject rental premises and the unpaid tenant’s share of the public housing rent/use and
occupancy, The parties entered into a first Agreement on December 15, 2023, However,
Judgment entered on March 26, 2024 after a hearing on the plaintiff™s first motion for entry of
judgment. The parties entered into a second Agrecment on April 12, 2024, By its terms relevant
to the present motion, the parties agreed that the defendant owed $8,103.43 in unpaid rent/use
and occupancy and costs of $236.25. The defendant agreed to pay her share of the monthly
rent/use and occupancy (then $716) by the seventh of each month and $284 toward the arrears
bcginnin‘g in May, The defendant also agreed to make an additional $900 payment and to
complete her recertification, both by April 19, 2024, Ms. Reyes was referred to TPP for help
applying for RAFT financial assistance. The plaintiff agreed to review the inspection report and

make all needed repairs within thirty days.
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The plaintiff filed this second motion for entry of judgment on the grounds that the
defendant has not complied with the terms of the April 12 Apreement. The arrearage is now
$8,115.43 with costs of $236.25. The recalculation of the tenant's share of the rent was done,
but the tenant did not complete it because she did not sign it, The tenant’s share of the monthly
rent/use and occupancy increased to $832.

Ms. Luna of Wayfinders reported that there is no record of the defendant filing a RAFT
application. Ms. Reyes said that she started the application but thought that she would not be
able to document a hardship for failing to pay her rent so she did not submit the application. She
acknowledged that she is responsible for the arearage,! Ms. Luna explained that if the tenant
could document hardship, RAFT could pay & maximum of six months of her portion of the rent
plus costs up to a maximum of $7,000.

Ms, Reyes reported that she is “not good at managing money” and she has some personal
issues. TPP has been working with her to put services in place including a representative payee.
TPP agreed to assist her to apply for RAFT and document a hardship reason fot not paying her
share of the rent/use and occupancy. Ms, Reyes denied access for a housing anthority inspection
twice, first because she was on vacation and then because she was sick.

Based on the evidence presented by both parties at the hearing, the court finds that the
defendant is in substantial! violation of material terms of the April 12, 2024 Agreement.
However, the court does not order that judgment enter at this time. Instead, the court continues
the plaintiff's motion to allow the defendant the opportunity to work with TPP to come into
compliance with the Agreement,

Orders

As announced at the hearing, the following orders will enter:

1, The defendant will complete her recertification by signing the documentation ont August

2,2024,

2. The defendant will allow access to the plaintiff to inspect the premises on August 5, 2024

at 2:00 p.m.

After hearing the following orders will enter:
3. The plaintiff’s motion for entry of judgment is continued to September 13, 2024 at 9:00

a.1.

1 The arrearage Is high for a public housing tenancy, in part because Ms. Reyes had unrepaorted inzome.
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4. Before that continued hearing, the defendant will work with TPP to complete the
following tasks:
a. Application for a representative payee,
b. Application for RAFT financial assistance, including documentation of hardship,
as appropriate,
5. The defendant will pay her rent/use and occupancy for August immediately and for
September as it becomes due.
6. The defendant will pay $284 toward the arrearage by August 7, 2024 and $284 toward
the anrearage by September 7, 2024,
7. After August 5, 2024 the defendant will allow access to the plaintiff and its workers to
inspect and to make needed repairs on twenty-four hours notice.
8. The plaintiff will submit all required documentation to Wayfinders to support the
defendant’s application for RAFT financial assistance.
a. The plaintiff will include the unpaxd costs on the ledger.
9, TPP is asked to continue to work with the defendant to resolve the issues in this case and

to be present at the September 13, 2024 hearing.

August 5, 2024 Fantie y4. Dalton
Fairlie A. Dalton, J. (Rec.)

CC: Tenangy Preservation Program
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COMMONWEALTH OF MASSACHUSETTS
THE TRIAL COURT

Hampden, ss. HOUSING COURT DEPARTMENT
WESTERN DIVISION

BEACON RESIDENTIAL MANAGEMENT
LIMITED PARTNERSHIP (LESSOR) AND/
MANAGING AGENT FOR BC COLONIAL
ESTATES LLC {(OWNER),
Plaintiff,
V.- DOCKET NQ. 24SP00577

ELIZABETH MATEO & STEPHANIE M.
GONZALEZ MATEQ,

Defendant,

ORDER

This matter came before the court on August 5, 2024 for a hearing on the defendants’
motion to stop the move-out scheduled for August 9, 2024 at noon on the grounds that they have
not found a new apartment yet, The plaintiff appeared through its attorney. Both defendants
appeared and were se[f-represented. Leonor Pena of Wayfindets joined the hearing to report on
the status of the defendants’ RAFT application.

The court outlined the history of this case in its July 8, 2024 order and incorporates it
here, The defendants have not paid anything toward the use and ocoupancy since the last
hearing, The plaintiff reports that the arrearage is now $11,031.64 plus costs. The tenant’s share
of the subsidized rent is $484 effective August 1, 2024." Ms, Pena of Wayfinders confirmed that
the RAFT application for assistance with the arrearage, which was pending at the time of the last
hearing, timed out because the defendants did not demonstrate hardship or good cause for failing
to pay their portion of the subsidized rent. The defendants then filed an application for RAFT

financial assistance for moving expenses. The hardship requirement is less stringent for this type

1 0ne of the defendants started working, so thelr portion of the rent Increased.
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of RAFT application so they may be able to establish their eligibility, but they still needed to
complete the application.

Over the opposition of the plaintiff, the court finds that it must stop the move-out
scheduled for August 9, 2024 pursuant to G.L. ¢. 239 §15 because there is a RAFT application
pending. The defendants are responsible for the cancellation fee of $700. They agreed to pay
the cancellation fee and their portion of the August use and occupancy ($484) that day.

Order
As stated at the hearing, the following orders entered:

1. The defendant’s motion to stop the move-out scheduled for August 9, 2024 is
ALLOWED.

a. The plaintiff's attorney will notify the deputy sheriff of this order forthwith.

2. As agreed at the hearing, the defendants will pay to the plaintiff $1,184 on- August 3,
2024, This represents use and occupaney for August of $484 and the cancellation fee for
the August 9, 2024 move-out of $700.

3. The defendants will complete their application for RAFT fer moving expenses on August
5,2024.

4, The execution is stayed pursuant to G.L. ¢, 239 §15 until there is a decision on the current
RAFT application for moving expenses. Once that decision is made, the stay of the
execution will be lifted.

5, This stay of the execution is crdered within the meaning of G.L. ¢, 235 §23.

August 6, 2024 Faodie A, Datton
Fairlie A. Dalton, J. (Rec.)
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COMMONWEALTH OF MASSACHUSETTS

WESTERN DIVISION, SS. HOUSING COURT
DEPARTMENT OF
THE TRIAL COURT
CIVIL ACTION
No, 24-CV-4060

CITY OF SPRINGFIELD
CODE ENFORCEMENT DEPARTMENT
HOUSING DIVISION,

Plaintiff

\"

PATRICIA ANN WARD (owner),

Defendant

Re: Premises: 325 Main Street, Indian Orchard, Springficld, Massachusetts

ORDER ON PETITION TO ENFORCE THE STATE
SANITARY CODE AND FOR APPOINTMENT OF A RECEIVER
AT 325 MAIN STREET, INDIAN ORCHARD, SPRINGFIELD, MASSACHUSETTS
Pursuant to the general cquity powers of this Court and G.L. Chapter 111, Sections 127)-
[, following a hearing on Monday, July 29, 2024, the Court hereby finds with respect to 325 Main
Street, Indian Orchard, Springfield, MA ("Property™):
1. Background: On November 30, 2020, the Plaintiff observed conditions at the
subjeet property, which are in violation of Massachusclis State Sanitary Code,
Chapter II “Minimum Standards of Fitness for Hluman Habitation”, 105 CMR 410.00
authorized under Chapter 111 Section 127A of the Massachusetts General Laws,
Specifically, Plaintiff found violations including but not necessarily limited to: the
abandoned dwelling is not posted with the name of the owner; the front retaining wall

is cracked with loose mortar and bricks and must be repaired; the siding has loose and

peeling paint and is broken, missing and rotted; and bulk items, paper, plastic and

]
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wasle are strewn throughout the yard. The conditions described may endanger or
materially impatr the health or well-being of residents of the area surrounding the
subject property.,

On December 1, 2020, the Plaintiff served a Notice to the Defendants, This
document ordered the restoration and maintenance ol the subject property pursuant to
the standards required by the State Sanitary Code, FORTHWITH.

On March 9, 2021, the Plaintiff reinspected the property and the violations
remained.

On March 10, 2021, the Plaintiff served a Notice to the Defendant, This document
orders the restoration and maintenance of the subject property pursuant to the
standards required by the State Sanitary Code, FORTHWITEH,

On May 14, 2024, the Plaintiff reinspecied the property and the viotations
remained. Additionally, the Plaintiff found new violations including but not
necessarily limited to: an unsecured front-door, broken front-porch windows, loose
and peeling paint on the window trim and railing, and heavy overgrowth of bushes,
prass, and vines along with the litter, trash, appliances, and waste which were slill all
present throughout

On May 23, 2024, the Plainiiff reinspected the property and the violations
remained. Additionally, the Plaintiff found that the overgrowth around the dweliling
was so severe that it was hazardous and preventing full inspection of said dwelling.
Furthermore, the property is vacant and all accessible openings must be bordered and
secured per U.S, Fire Administration National Arson Prevention Initiative
Specifications.

On May 23, 2024, the Plaintiff served a Notice 1o the Defendant, This document

consists ol a notice of violations and ordered 1the Defendant to hire a licensed

2

35 W.Div.H.Ct. 212




professional to pull permits and correct all State Building Code violations,
FORTHWITH.

On June 18, 2024, the Plaintiff filed a petition with the Westlern Division Housing
Court, Docket No. 24-CV-460.

On Junc 20, 2024, the Plaintift scrved the Petition on the Defendant owner
PATRICIA ANN WARD via Hampdcn County Sherriff at their last and usual
address,

Alter a hearing on July 1, 2024 for which the Plaintiff appeared, and after having
been given notice of said hearing a represeniative of the Defendant PATRICIA ANN
WARD did not appear, a Court Order entered on July 2, 2024, Defendant PATRICIA
ANN WARD was ordered to secure the subject property in accordance with the U.S.
Fire Administration National Arson Prevention Initiative Specifications; to clean the
property of all litter, trash, debris, overgrowth, bulk items, paper, plastic, waste and
appliances; and to post the subject property with emergency contact information no
later than July 8, 2024 at 9:00 a.m,; further to corrcet all State Sanitary Code
violations al the subject property in a workmanlike manner and by licensed
professionals with permits pulled as required by law and to carrcet all State Building
Code violations at the subjcct property, including obtaining and closing all required
building permits, in a workmanlike manner and by licensed professionals with
permits pulled as required by law no later than July 15, 2024 at 10:30 a.m.; and to
provide the Plaintiff with a written plan for rehabilitation or demeolition of the above
premises on July 29, 2024 at 9:00 a.m.

On July 8, 2024, the Plaintiff reinspected the property and found that the property
was not secured per U.S. Fire Administration National Arson Prevention Initiative

Specifications; was not clear of litter, trash, debris, and overgrowth; and had no

3
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cmergeney contact information posted, The property was so completely overgrown
that it prevented full access around the dwelling. The Plaintiff also observed signs of
forced entry thraugh the {ront porch and the door into the house along with signs of
people staying on the front porch. Neighbors have told the Plaintiff that there are
people going in and out of the property frequently.

On July 15, 2024, the Plaintiff reinspected the property and found that the
property was not secured per U.S. Fire Administration National Arson Prevention
Initiative Specilications; was not clean of litter, debris, and overgrowth; and was not
posted with Lthe owner’s emergency contact information,

On July 17, 2024, the Plainti{f filed a Motion to Appoint a Receiver. The motion
was scheduled to be heard on July 29, 2024.

On July 29, 2024, the Plaintiff appeared and Attorney John Moran' appeared for
prospective receiver JJJ17 LLC, The Plainti{”s Motion to Appoint a Receiver was
allowed, The receiver was ordercd to board and secure the subject property and to
post the property with emergency contact information by July 31, 2024 at 9:00 a.m.;
to clear the exterior of all trash, litter, debris and overgrowth by August 2, 2024 at
9:00 a.m.; to obtain insurance for the property by August 12, 2024, to publish notice
of said reccivership, including the next hearing date, in The Republican newspaper
and to post said notice on the property; and to submit a report and rehabilitation plan
for the property by September 20, 2024, A review for this matter was scheduled for
October 7, 2024 at 9:00 a.m.

Description and Conditions of the Premises. The Property is a single-

family property in the Indian Orchard neighborhood, which is believed to be vacanl.

'The Petitioner performed inspections of the Property on mulliple occasions, during

 Attorney John Moran was covering for Attorney Katharine Higgins-Shea on behatf of JJI17, LLC.
4

35 W.Div.H.Ct. 214




35 W.Div.H.Ct. 215



in Lxhibit A) as well posting this order, and assessing the property lo create a rehabilitation plan

for approval by the Court. After the review date, the Receiver’s authority and duties shall be as sct

out in paragraph 5, below.

5. Authority and Dutics of the Receiver. The authority and dutics of the Receiver shall

be as {ollows:
(a)
{b)

(c)

(d)

To employ companics, persons or agentis to perform duties hereunder.
Ta receive and collect all rental revenues due from any tenants/cccupants
of the Property as an agent of the Court for and after the [irst rental period
[oltowing the cffective date of the Receiver under this paragraph:
(i) to account {or all receipts according to the standards set forth in
subparagraph 5(f) below. The Receiver shall not be authorized to
raise rents without further leave of Court,
To deposit all amounts received on account of the Property into a separale
account under the control of the Receiver;
‘T'o inspeet the Property to determine whal “Emergency Repairs”™ are
needed to correct violations of the Code and of applicable fire safety,
electrical building, and plumbing codes existing at the Property, and to
perform or cause to be performed, if necessary such Emergency Repairs.’
For purposes of this section, “Emergency Repairs” are repairs necessary to
climinate violations which materially endanger or materially impair the
health or safety of the occupants of the Property, or which may materially
cndanger or materially impair the health or safety of the tenants/occupants

or public safety in the near future if corrective action is not taken;

3 Tor purposes of this seciion, “Emergency Repairs™ are repairs necessary to eliminate violations which materially
alter the health or safety of the occupants of the Property, or which may materially endanger or materiully impair the
heaith or safety of the occupants in the near future if corrective action is not taken,
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required to be {iled by Rule 66 of the Massachusetts Rules of Civil Procedure, except as otherwise
specifically provided herein.

7. Rent Payments.

(a) Oncc necessary repairs are made and a certificate of occupancy is obtained, the
Receiver may begin locating suitable lenants and begin collecting rent at the
current fair market rate. Rent payments may be timed so as to coincide with
the receipt of public benefits checks.

(b) If, thereafter, any tenant/occupant believes that the amount of rent required 1o
be paid hereunder should be increased or decreased with respect to any unit
becausc of the conditions in or affecting that unit, the tenant/occupant shall
makc & written request for modification to the Housing Specialist, with copies
1o all parties. Upon receipt of any such request, the Housing Specialist shall
inspect the unit and associated common areas, and shall thereafler provide a
recommendation to the Court. Such recommendations shall be based solely
upon Lhe condition of the Property. The rccommendations of the Housing
Specialist shall be binding upon the parties.

8. Notice of Receivership. The Receiver shall forthwith complete and post the Notice of

Receivership, attached hereto as Exhibit A, in an area visible 1o the public.

9. Liability and Agency

(@  The Receiver shall forthwith acquire general liabilily insurance in the
amount of $1,000,000,00, or such other amount as is consistent with
industry standards, and casualty loss insurance and provide proo! of
coverage to the court no later than August 12, 2024, The cost of insurance

shall be given [irst priority under paragraph 5 of this order,

10
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(b) The Receiver shall have no responsibility whatsoever 1o make any
advances on account of the Propertly, excepl as approved by the Court,

(c) ‘I'he Receiver's liability for injuries to persons and property shall be subject
1o the limitations set forth in G.L. ¢. 111, section 1271,

10. Right to Resign, The Recciver shall have the right (o resign at any time by giving

scven (7) days prior written notice to the Court and to the parties. The notice of resignation shall
include a copy of any rent roll and rental history the Receiver has compiled and an accounting off
all funds received and disbursed during its term as Receiver. Such resignation shall be effective
on the date specilicd in such notice, provided, that the Court may required the Receiver to take
such actions after the dale specificd if the Court determines that such actions are required to
protect the health or salety of the tenants/occupants and that the Receiver has the capacity to
perform such functions consistent with the terms of this Order. Unless otherwise ordered, on the
effective date of such resignation, the Receiver shall assign any and all amounts received by it 1o
the Court or to & successor receiver.

11, Priority Licns and Mortgages. The Receiver shall have a priority lien on the

Property pursuant to the “super-priority” provision of G.L. ¢. 111 § 1271, as amended, third
paragraph, upon the recording of this Order.

[2. Notice to Creditors. The Recelver shall cause a title exam to be conducted and shall

send a copy of this Order (o all mortgagees and lienors of record.

13. Sale of the Property, The Property shall not be transferred, foreclosed upon, sold,

encumbered or placed under contract for sale withoul prior leave of the court,

14, The Respondent(s), o the extent not already completed, the Respondeni(s) shall: (i)

within 48 hours of the signing of this Order, the Respondent(s) shall transfer to the Receiver all
keys to apartments and common areas of the premises and their rent roll [or all apartments at the

Property; (ii) within scven (7) days of the signing of this Order, the Respondent(s} shall provide to
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the Receiver copies of all documents necessary to manage and maintain the Property and shall
provide at least the following information;

{a) Residcatial Units: the name, address, and telephone number of the owner and
contact person for each of the units at the Property; the amount and due date of
the renl; and copies of any leases or writlen tenancy agreements,

(b) Morlgages and Liens; the name and address of all mortgagees and lienors of
record; the amount of the lien or morigage,

(¢) Insurance: the name, address, and telephone number of all insurance
companies and their agents providing insurance coverage for the Property; the
amount and type of coverage; and the amount and due dates of premiums.

(d) Utilities: the amount of the most recent water, sewer, gas, and electric bills; the
amount of any outstanding balance; and the date and amount of the last
payment.

(e) Rea! Listate Tax: the amount of the most recent real estate tax bill; the amount
of any outstanding balance; and the date and amount of the last payment,

(N Conlracts: copies of all warranties for prior work done, service contracts for
ongoing maintenance (e.g, for extermination), and all contracts or bids for
rcpairs,

(g) Other: all information relevant to any outstanding expenses relating 1o the
propertly.

The Respondent(s) shall not enter any part of the Property without prior approval of the
Receiver, the Court or a Housing Specialist.
The Respondent(s) shall not terminate any insurance coverage to the Property without first

seeking leave of this Court,
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