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(h i  h h r c h  29, 2000, in I3oston, Massachusetts. the Ihartl reviewed the \witten record and recordings 
01 ‘  the testimony presented at the hearings held h y  the Deputy Director’s representative on July 20, 
I O O O ~  Novcniher 22,  1999. and [lecembcr 13. IOOO. 

0 1 1  Scptcnihcr 9. 1009, the Board allowed [tic cl;iimant’s application I’or review of the Deputy 
I )ii-cctor‘s decision i n  accordance with thc pro\,isioris ol‘scclion 4 1 ol’(.’liapter I5 I A ol’tlie General 
I .;I\Ls. thc M i i ~ ~ a c h ~ i ~ c t t ~  F~niploynient and ‘frniiiing I ,:iw (thc I ~ i w ) .  ‘l‘lie Board remanded the case 
to (Iic Deputy Ilirector to take ;idditional tesliniony a n d  to nialtc atlditional findings of‘ fact. The 
l)cl>ury Director rcttirnccl the case to the I3oartl oil I)ccciiihcr 29. I090. 

‘ I  Iic I h w d  has revicwccl thc entire case to dctcrniinc whether the Deputy Director’s dccision was 
li)iiiitlctl on the evidence i n  the record and was lice li.oni any error of law affecting substantial rights. 

‘I‘hc claimant’s appeal is I’rom the Deputy I1ircctor.s decision which concluded that: 

‘I’lic evidence anti testimony presented i n  this hearing established that the claimant 
is on ;I leave of’ahsence, requested by hcrscll‘, dtic to a broken knee. A date on which 
the leave will cnd has never been estahlishctl. I t  is conclucleti that the claimant is not 
in  total unemploynient within the provisions or  Section 29(a) and 1 (r) of the Law. 

‘I’lic suggestion, that a scparation took pliice whcn the claimant round her own 
replacement i n  May, was not persuasivc. N o r  was i t  siipported by the claimant’s own 
testimony or written evidence. 

i n  view of lhc I‘iicts, the clainiant is sul>.jcc[ 1 0  tlisqti:iliticatio~~ and denied benefits. 

I3enclits are clciiicd beginning with the \ w c k  ending 6 -  12-90 a n d  indefinitely, unt i l  
(lie claiinant meets thc requirements o f  l l ic I L I \ V .  



Scclioiis 25(c)(l), 29(a) Sr l(r)(2) of Chapter I S I A  ofthc Gencral Lnws itre pertinent and provide 
;Is lilllows: 

Section 25. No waiting period sliall be allo\wd and no bciielits shall be paid to an 
individual under this chapter for- 

( e )  I-or tlic period of iiiiciii~~lo!~iiicnr ncsr ensuing :ind u n t i l  the 
individual has had at least eight \veeks of \vork  and in  each of 
said weeks l ias earned an amount equivalent to or in  exce’ss of 
the individual’s weekly henelit a m o u n t  after the individual has 
lelt work ( I )  voluntarily i i i i less (lie employee establishes by 
substantial and credible evitlcncc that he had good cause for 
leaving attributable to the cmployiiig un i t  or its agent, 

Scction 29. (a) Any individual in total rineriiployiiient and olherwisc eligible For 
hcnelits . . . 
~. Section 1 .  

1‘01 lowing meanings, t in  I ess the contcs t c Ic~i i . ly req tii res ntlicr\vi se : - 
I he li>llowing words and pIIi.;iscs as IISCCI i n  this chapter shall have the 

( r )  “IJnciiiI~Ioycd” and “Uiieiiiployniciil“. ;in individual slid/ he deemed to 
he unemployed and i n  Lrnctii[,Ioytiiciil if eitlicr i n  “partial 
Iirieiiiploymcnl” or in “ t o ld  ~ i i i c i i i i ’ l ( ~ ~ i i i c i i t ”  a s  delined i n  this 
suhsectioii. 

( 2 )  “‘l’otol uiicmployii ici it”, ai1 iiidii,idti:il sIiall he (Icciiicd to be i n  total 
tiiiem~~loynient in  a n y  week i n  \\l)icli lie perforiiis no Lvagc-earning 
scrviccs wliatcver, and for \vhich Iic receives no remiineration, and i n  
which, though capable 01’ and availalilc I‘or \vork, lie is unable to 
o I> ta i n a i i  y s 11 i table work . S c i ~  i ccs re nd ered i 11 cons i deration of 
rcniuiieration rcceived for relic[.. support, o r  assistance. fiirnislied or 
provided by any agency of [ l i e  commonwealth, o r  of  ii political 
subdivision tlicrcof, charged \\ l i t11 the du ty  of’ fiirnishing aid or 
assistance, sIia11 not be cor is l r tu l  :IS \vngc-enmirig scwiccs. 

An i n c l i v i c l u a l  \vIio is not cntitlctl lo wcnt ion  pay Ilom his employer 
sIia11 Ix deemed to be i n  total tiiiciiililoyiiient during thc entire period 
of any general closing of his employer’s place of business lor vacation 
purposes, notwithstanding his prior assent, direct or indircct, to the 
establishment of such vacation pcriod by his enlployer. 

I , ‘l‘lie claimant worlied on ii part-time hasis ;IS :I comniunity conipiinion fbr the irislant 
cmploycr, a htiiiiiin scrvicc agency, on :iiiO ol‘l’ li.oni 7-97 Lo ahout 6-2-99, at a rate of 
SH.25 per 11o11r.. 
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'The clainiant performed services for th is employer a s  a community companion. She 
served as a companion for a nicntally cliallenged (Downs [sic] Syndrome), 
hyperactive male, who did not need assistance with physical needs. f-le enjoyed 
sporting activities such as hiking, basltetball, and swimming. 

On I-0-09, the claimant broke her knec. Slic requested, and was granted by the instant 
employer, a leave ol'abscnce. The claimant did not kilo\\, when die would be able to 
return to work, and no specific leave oI':ihscncc cnd date wiis established. 

The claimant's knee ditl not heal as  slic Iiopcd i t  woiild. She kept her employer 
updated as to the status ofher medical condilion. A t  no time did the employer ever 
deny tlie claimant the time she needed OK liom work d w  io her broken knee. 

Weck alter week, the clainiant kept hoping I icr condition would improve so she could 
return to work. I n  April or May, the claiiiiant rcturncd to \vork Ihr about a monlh and 
21 hall: At h a t  time, she was un;ihlc pliysically to do the activities that tlie client 
enjoyed. The employer suggested various otlicr activities, such as going out to cat and 
reading and writing at [lie library. Tlic clainiant found [hat  [lie client did not get the 
same eii.joyment at the library that lie did with niore physical activities such as hiking 
anct  bnsltetIx1l I .  

T h e  claimant really liked tlie person \ Y i t l i  whoni she worltccl. Ikcause she wanted "tlie 
perfect match" for that person, she took i t  upon herself to lind her own replacement 
10 w n r k  with that Ixrson. She ditl so i n  h l a y  or .Iiinc, 1999. 

At no time did the claimant discuss will1 l l i c  instiint employer \ h t  \\wild happen with 
Iicr own eniploymcnt when she was again ablc to perform her job  duties. Nor did she 
discuss with thc employer tlie fate of the rcplaccnicnt's cmploynient when she was 
able to return to her.iob. 

Al no lime did the claimant ever submit t o  Ihc instant eniploycr a resignation, cither 
verbally or i n  writing, Nor ciid the eniployer ever notilj, the claimant that her 
cmploynient was terminated. 

\Ylicn an  extended lenvc of  absence I'i.oiii Iicr primary joh \ v x  not available to the 
clainiant, she resigned hcr primary ,job. 'l'licn, oii 6-8-99, tlic claimant filed a claim 
I'nr iincmploymcnt I>cnclits. 

( h i  0-0-09, [lie cI;iiriiatiI scnt Iicr cii iplop~r ; I  IL>'IIC~. 'l 'hc Iettcr indicated, in  part. that 
~I ic  kncc prohlcni had bcconie a l i l i .  prolilc,iii. t h a t  slic did not I.;no\v her fiiture. and 
t1i;it she had pi i t  i n  fbr disability. She iiidicalcd (1i;it slic \vdkctl with a cane and spent 
inany Iiours with ; i n  ice p c k .  She a lso  s;iid tha t  slic loved \c'orking with Kcviii (the 
c l i cn t  liir wlioni slic was ;I companioii) l ~ i t  did  not think slic coulcl offer liini [he 
scrviccs he likccl o r  the companionship tlic cniploycr cspcc~cd. She further said she 
wanted to, and asked the cniployer to please Ict her kiiow if  the employer could think 
ol'aiiytliing x h c  miglil he :ible to offer i n  ~ l i c  Ili~urc. 

T h e  letter further stated as Iollows: "So., . Miiyhc ncxt year. alicr surgery and physical 
tlicrapy a n d  other medical needs I \vi11 rcstiiiic c~npIoymc~i[. I inless you can th ink  of 
something I Iiaven'[; I ani involved with Mass Ikhah, h i i t  even they can not liclp at 
iliis time. 1 ;in1 not giving you m y  notice. I Io\vcvcr yoi i  have ilie right to let nic go. 
[<cviii is great. hu t  my physical capaciLy is good I'or ~ \ v o  Iiours, this includes errands 
I might have. I liave good days and m:uiy h c l  ones; by this t niean pnin, swelling and 
locking ol'niy right knee. Please call nic." 



l'!\GE 1 El R-26332 1 

I 1 Alter receipt ol'thc 6-9-90 [sic], the cinploycr suggcslcd tlic cl;rttiiant cal l  the Iiuman 
resource o f f i ce  i n  Springfield. The Iiwiiaii i'csource office docs no t  do the hiring for 
the various prc>grariis. I licre are several h i r ing  authorit ies for programs for various 
prog ra in s. 

_. 

I 4. I-lad the clainini i t  contacted the h i iman rcsource oflice, medical documentation would 
have been reqitesied stating the claimani 's l i i i i i iat ions. Tlie claimant did not contact 
the hiiiiian rcsotircc ol'lice. 

I 5 ,  Alter k i n g  referred to thc  Iiuniaii rcsourcc oilicc. tlic cl;iiin;int had no further contact 
w i th  the enip loycr  until 7-30-99, wl ic i i  slic sent the I'crsoiitiel Director  a letter. 
I k t w c e n  about 6-9-99 and 7-30-99, ihc claiiii;inl d id  not q x l a ~ e  [lie employer as to her 
medical status. as she had found a replaceiiicnt to work w i h  the client and her medical 
condi t ion had not s ign i f icant ly  changcd. 

] ( I  'l'he claimant s t i l l  intcntlcd to return t o  \vork when she was physica l ly  able to do so, 
hu t  once she found tlic replacement, she (lid not p lan to return to work  as a companion 
h r  the same cl ient for whom she had prcviot isly been a coiiipanion. 

17. At  the t ime 01' liling, tlic claimant \vas capable of' performing some work; 1117 to 25 
hours per week, with many limitations. 'I'Iic amount that she could work depended on 
controlling tlic pain. Since 6-1 2-99. slic 11x1 not hecn on "lieovy duty medication" and 
tlic pain w;is not controlled as 011 1 1-22-09. I Icr l imitations included \valking, sitting, 
Iiliing. ;tiid dr iv ing.  She cotrld drive almii t  30 ni i i i t i tcs~ w i th  30 mintites as her outside 
limit. She iiccclccl f lexible hours so she could work around her l imitations. She might  
he able io work one day and then bc i n  too i i i t i c l i  pa in  io work for a couple ol'days 
tl1crealicr. 

I S. 'llic clai i i iant attciided college Ibr sis )ic;irs. a n d  has an associate's degree in special 
eclucation. Slic is cli iali l ictl to do counscling and  teach vnrious things inc lud ing crafts, 
hasic skills, conimuni ty  integration, and scll'wortli. She lias taught etlucation, one-on- 
oiic. cover ing ;I variety ol'sul~~jects ant1 ski l ls. 

10. ' l ' l ie cli i i t i iai it Iookctl i b r  work by talking IO l'ricrids, cdlitig ;tgcncics, arid checking the 
I)lil' computers i n  (il-ceiilielcl and i\tIi(~l. Slic hac1 :I coi iplc or i t i tcrviews in August. 
I Icr work  search inclutlctl cmployctx i n  ( ircci i l ield, 'Turners Falls, Orange, Atliol, 
Nortliamptori, Atiilicrst, I~asthampton. aiid Spriiiglieltl, sonic o l 'w l i ich were wi th in  her 
d r i v ing  limit ;iiid some wh ich  were 1101. 

20.  T h e  claimant \vas not o l fcred any \vork and slic did not retitsc any work .  

2 I At the t ime 0 1 '  liling, both the claimant aiid l ier part-time employer indicated the 
claimant was still employed. 

31. 1Jpon wri t ten request be the DET for additional inli,rniaiion relative to the clainiant's 
cmploymcnt with [lie part-t i i i ic ei i iploycr. the claitnant indicated she was 011 a leave 
ofahsencc requested b y  Iierself, for a tlis;ihility. 'Tliut information was provided to the 
I)I:T ciatc(i 6- I 7-09. 
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15. Subsequent to the claimant's in i t ia l  Li i ieml~loyi i ient hearing, she did contact the 
employer  in writing, on 7-30-99, to reqtiest alternative duties, and absent those, offer 
her resignation. 

26. Prior to her in ju ry ,  the claimant norni:illy \vorkcd for t h i s  pnrt-tinic employer  eight 
hours per week. She made her  own sclicclulc and generally worked on Wednesdays 
li.oni 4:OO to 6 : O O  p.m. and on Saturdays. 6 hours during the day. 

2 7 ,  T h e  claimant last worked for this cniploycr on or about 6-3-99. The gross wages paid 
by this employer in the last coiiipletccl calentlar quarter of the base period were 
$ 1  98.48. She worked about six weeks. 

2 8 ,  TIic claimanl 's benclil rate was $ 1  82 

CREDIBILITY: While there was extensive testimony given during the hearing, by 
both the claininnt and the employer, therc \vcrc actually fcw disputed material fncts. 
'l'lic claiinant's suggestion, that she bclicvccl slic \VIIS seporatctl when she found her 

replacement w:is not perwisivc. I t  LVIIS not supported hy the claimant's own written 
clocumentation. Nor \vas i t  supported l i ~ r  Llic letter sent to the employer dated 6-9-99. 
Tlic employer's tcstimony, that the claii i i i int \\'as paid $376.29 i n  the first quarter of 
I009 \vas not supl~orted by  the payro l l  tlocunieiit prcscntcd hy the eniployer. 

;\ficr i w i e w i n g  the rccord~ (lie f3oard adopts 1110 consolit latctl [indings of' ract made by the Deputy 
1)ircctor's rcpresentativc as heing supported I>!, substantial evidence. The Board  concludes as 
l i ) l ln\vs: 

'l'hc clai innnt had not Ipcrniancntly lefi Iicr cniploynicn! \vlien she filed the claim on .lune 8, 1999. 
' l ' l i c r c l i ~ rc~  4 25(c ) (  I )  ol'tlie I,a\v. cited above, i s  1101 ;ipplicablc. 

I'Iic claiman1 was on an indc l in i tc  leave ol'aliscncc pcncling recovery li.om her knee in jury  and unt i l  
slic suhniittctl Iicr r-csigrinlion on .luly 30, 1999. In ii .lune 9, I999 Icttcr to tlie employer. the claimant 
i i i l i m i c d  the employer of' her inabi l i ty  to pcrl'orni I icr j o l i  duties due LO Iicr knee problem and she 
rcclwstcd t l ic employer to let her know o1'worli available i n  the liiture. T h e  eniployer (lid not offer 
Iier otlicr suitable wnrk. T h e  claimant iiiteii(lcc1 to return to work \vl icn physical ly able to do so, 
rl~otrgli slic k n e w  shc \voulcl no! be able to rc~tirn to work wit11 tlic sanie cl ient since she was 
I~clilacccl. 

I lo\vcvcr. nltlioiigh clainiant \vas not able to pci-l?)rin \ w r k  for this cniployer. she was capable of, and 
; iv ; i i l :~ l~ lc  t n  pcrforlii otlicr types n l 'work  11)r u p  10 25  Iiours per \vecli, with Med ica l  restrictions. 

['lie I<o;ird notes that. in ;I separate decision iii cloclict 112673 13. hy ;I representative ol ' the Deputy 
1)ircctor. the claimant \vas tieternlined to he ;I qiialilictl ind iv idual  with a disabi l i ty and. therefore, 
despite the mctl icnl restrictions. li,und to he c:ip:ihIc IO ant1 avai ln l i lc  li>r \ v ~ r k .  

/ \ l so .  tlie claimant is qual i f ied to lxrlbrni \ \ v rk  wi thnut  the s;inic Ipliysical requirements as this 
ciiiployiiicnl. ant1 slic h;is souglit, b u t  been tiiiiililc to l i i id \ w r k  

'I'lic Ih)artl. tlicrel'orc. conclutlcs that tlic cIaiiii:ii~t i s  i n  t i~iei i~plo~~rncnt  wi th in  tlic meaning of 
Sections 2O(a) and I ( r ) ( 2 )  ol'thc Law, citccl a b o ~ c .  
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I'IIC I3oi ird  *iiiodi[ics the [ k p u t y  Director's dccisioii. 'i'hc cliiitiiaiil is entitled to benefits for the 
\vccI\s cntiinp .lune I ? .  1999. nntl subsequent wccks, il'otherwisc eligible. 

AN\' FURTIIER APPEAL WOULD IIE TO A MASSACIIUSETTS DISTRICT COURT 
(SCC Section 42, CIi;iptcr IS1 A ,  Gcncrnl Laws Enclosed) 

11111 


