
W MASS LEGAL SERVICES 
19 Staniford Street 
Boston, MA 021 14 

@lo03 

Tal. 626-6400 
Office Hours: 

8:45 a.m, to 5:OO p.m. 

In the matter of: 

APPELLANT: (claimant) 

DECISION 
OF 

BOARD OF REVIEW 

Appeal number: 
BR-26.1159 

RESPONDENT: (employer) 

In tcrnati onal Paper Company 
39 Broad Street 
WcstfTeld, MA 01 085 

Office #OS 

The €hard has now reviewed the cntire case to deternine whether the Deputy Director’s decision 
was founded on thc evidence in. the rccord and was free from any enor of law affecting 
subs tan r.j a 1 r i ghts , 

The claimrunt‘s a p p 4  is from the Deputy L>ireci.or’s decision whicli concluded that: 

Utidcr the provisions of Section 1 (rj(3) and thrcmghout thc regulations fou11d 
uiidcr 430 CMR 4.40 and 4.41 lump $uni is rrferrcd to as “a lump SUM” agairi 
giving the indicatiori o f  one payment. In addition to the issuc of the payment i s  
thi: claimant’s date of scpimtion. Both the employer and the claimant agreed char 
his scparation occumed on 3/27/98. ‘Hie evidencc cstablishcd any employee 
separated betwccii March 30, 1998 and Decernber 30, 1938 would meet the 
prrscrihcd time limits LU be included in die plant closing. Under 430 CMR 4.38 
the dcl‘lnition for Plant closing is thc pcrmaneiit cessation or reduction of business 

a facility o r  facilities, where such facilities are located at a singIe site of 
kn1lphyiiient as defined by 20 CFR 639.3(1). of at k i s t  50 ernployces which 
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results or will result as determined by the Commissioner in the pemaient 
separation of at least 50% of the employees of the facility within a period of six 
nioiiths prior to the date of certification or within such other period as the 
commissioner shall prescribe, provided, that such period falls within the six 
ni.onc;h period prior to the date c&ficiition. The six month pcriod prior to thc 
certification date of 9/30/98 is 3/30/98, and since the claimant was separated on 
3/27/98 he i s  not an affected employee. The evidence as preseqte(1 failed 10 
est.abIish the clairnilnt is cnritlcd tc] bcnc.lj(.s in accordance with the provisions of 
Section 1 (r)(3) of the Law. 

In view of the facts, the claimant is sub.ject to disqualification and is dcnjed 
btneti ts. 

The redetermination under the provkims or Section 7 1 was necessary. 

Benefits me denied for thc we& ciiding 9/26/98 through tlie week ending 
10/241/98. 

Thc cltiimiinl i s  overpaid for the week ending 9/26/98 in the m o u n t  of$229.00, 
week ending 10/3/98 in the amount o f  $260.00, week ending 10/10/98 in thc 
amount of $260.00, week cnding 10/17/95 in thc amount of $247.00, and week 
ending 10/24/98 in tlie amount $154.00. The total overpayment for the week 
ending 9/26/98 through the week cndiiig 10/24/98 i s  $1  150.00. 

N.R. The payment for the week ending 7/18/98 is ii partial payment of $153.44 
and the computer should be updated to reflcct the change in p‘xtial earnings. 

Section l(r)(S), 71(1), and 74 of Chapter 151A of the General h w s  and 430 CMR 4.38 and 
4.41(2)(3) arc pcrtinent and provide as follows; 

Section 1. The following words and phrases its used in this chapter shall have the 
following meanings, unless the context clearly requires otherwise: - 

(r) “Unemployed” md “Unemployment”, an individual shall be deemed to be 
[inemployed an in ijncmployment i I‘either i n  “partial uriemploymctlt” or i n  
“total unemployment” as defiia.cd in this subsection. 

(3) For the purpose of this subsection, r‘Renuneration’‘, any 
consideration, whether paid ciircctly or intfircctly? including 
salaries, coiniiiissions and bonuscs, ilnd r ~ ~ o n a b l ~  cash value o f  
board, rent, housing, lodging, payment in kind and all payments in 
any medium other than cash, received by an individual (1) from 
h.is cmploying unit for services rendered to such employing unit, 
(2) as net earnings from self-employment, wid (3)  as termination, 
severance or dismissal pay, or as payment in lieu of dismissal 
notice, whether or not notice is reyuircd, or as payment fur 
vacation allowance during 21 pcrioc! or rcgulrir e n ? p ! ~ y m c ~ t ;  
provided, hwcvcr ,  that ,for the pL1Tor;e.s of h i s  Ch3ptCr, 
“remuneratim” shall ni>t include ally paynlt‘rlts madc pursrianl LO 
subsections (b) m d  (c) of section one hundred md eighty-three, 
and si~bscctiori (b) of sectioii one hundred arid eighty-four of 
cliapter o w  hundred aid forty-nine, nor shall it include payment 
for unused vacation or sick leiive, or the payment of such 
termination, sevcTancc or dismissal pay, or paymciit in lieu of 
dismissal notice, made to h e  employee in a luiiip sum in 
coilnecrion with a plant closing, nor shall this clause affect the 
;ippl ication of subsection (,d) of section twcnty-nine. 
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For the piirpose of this clause, “plant closing” shall mean a 
pennancnt cessation or reductiorl of business at a facility of at least 
fifty employees which results or will result as determined by the 
commissioner in tlie permanent separation of at least fifty percent 
of the employees of a facility or facilities. 

Section 71. The commissioner may reconsider 8 determination whencver he finds 
thaL(1) an m o r  has occurred in connzci:ion therewith; or .  , . 

Section 74. This chapter shall be k-aown and may be cited a7.s the Employment 
and Training Law, and shall be coiistrucd liberally in aid of its plpose,  w]lich 
purpose is to lighten thi: burden which now falls on thc unemployed worker alld 
his fmiily. 

430CMR4.38: 

-. Plant Closing: the perrnancnt cessation or reduction of business at a 
facility or facilities, whcre such kuilities are locat,ed at a single Site of 
employiiicrit defined by 20 CFR. 639.3(i), of at last 50 employees wl-Lich 
results or will rcsult as dctennined by the Conunissioner in the permanent 
separation Of at kist 50% of tht  cmployccs of thc facility or facilities 
within ;i period 0.T six rnonths prior 1.0 the date of certification or withill 
such other period as the cvmmissioner shall prescribe, provided, that such 
period falls within the six month period prior to the date of certific&on. 

430 CMR 4.41: 

Exccptitys to Receipt of Rernyncrarion 

(3) The t e m  c‘rcmuiieration’‘ slid1 include payment of 
~cvermct  or disiiiissal pay, or payment in lieu of dismissal notice 
made to ?in employce in periodic payments in conncction with a 
plant closing ever) ;I‘ the employee has the optiori of electing to 
receive the payment in a lump sum. 

Thc Deputy Oirector‘s representat.ive he ld  a hearing on :lune 22! 1993. Bot11 parties appcarcd. 
Whereupon, thc Deputy Director’s representative mr.ide her findings of fact as follows: 

1. The claimant was employed as a. process specialist, and he was employed from 5/28/86 Ilntil 
his lay off on 3/27/98. 
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* Has thc above-listed faci1it.y been permanently closed? 
Answer: No 
If “Y es”, when did i t  close? 
Answer: Perrnanent partial closure expccted on. one line 
Of progression 3rd Quartcr, I998 

* lf the above-listed facility has not been permanently closed 
do you mticipiitc its closing in the near hture? 
Answcr; No 
lf LLYes”, what is the actual or  anticipated closillg date? 
Answer; See No.2, above 

* If the above-listed ,Facility is not to be closed, will i t  undergo 
a series of layoff!? 
Answer: Yes 
lf “Yes”, list actual or anticipated date(s) of these layoffs 
And nunber(s) of employees affected. Do not include 
Employees transferred to another company facility, 
Actual or Anticipated __ 
Dates of 1..ayoffs 

N u in ber of 
E.mployees Affected 

-I-- 

3/1.5/98 10 
Y 3  0/98 50 
913 0198 28 

* has the above-listed facility laid (:)1,’femployees within ehc. 
past six inonths‘! 
Answer; No 

* What is thc rota1 number ofeiiiployees jruir and part-time) ‘to 
be permanently scparated from thcirjohs as a result of the 
facility’s closing, of layoffs? 
Answer: 88 

* Are eiiiployees given separation pay at the timc oflayoff? 
h s w e r ;  Hourly - No 

Salaried - Yes reccive semi-monthly paychecks 
For hourly eiiiployees, see E r k d . s  Bargaining package 
Salary cmployecs will be given 2 weeks of pay for every 
Year and partial year ofservicc. 

* Is the separat.ion pay being paid ou t  in m e  lump sum? 
Answer: Hourly ’-- Yes 3 installmmts 

Salary employees will bc given 2 weeks ofpay 
fi)r cvcry y e n  and partial year ofservicc, 

1,Iourly cmpl.oyccs will receive oiic payment 6 wecks 
after terminalion date, another paymcnt 12 weeks after 
lemiinrttion and, if eligible, a. f ina l  pziymctit 6 months 
a k r  t.crniina~ion, Salaried employees may opt to h.;ive 
their severance aid contiiiuousl y . Payments will bc 
macic on tlic 151R iind last ofthe tnontli. 

Answer: No 

5. Based on a ‘union agrcement the clainiaiit was elititled to a severance payment i1.s a result of 
his scpnration. 1 hc payment was equal to three per cent of his lifetime earnings with the 
company. 

,. ,. 
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A f k r  reviewing t1i.c rccord, the Board adopts the findings of fact made by the Deputy Director's 
representative as bcing supported by substantial evidcn.ce. The Board concludes as lilllows: 
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The Deterrninatium Dcpartni~nt, on March 27, 1998, did issue a mcrno in which i t  was found 
thar the Westfield facility where the claimant wag employed did ineet thc definition of a ‘‘plant 
closing.” According to this inemo, the certification date of the pl‘mt closing was established aq 
September 30, 1998. Additiona.Hy, any eniployee scpmted from work bctweeri March 30, 1998, 
and llecenibcr 30, 1!>98, was d C m d  eo have f d k n  within (:he timc frune prescribed by thc 
regulations for “plant closing” under Section 1 (r)(3) of the Law. 

Scction I (r)(3) of the Law indicates, in part, thi3.1: ‘Lremuncratiori” shall not incIudc: severmce 
payment ‘’iiiade to the ernployre in ii lump sum. in coiitiection with a plant closing,” The Statute 
docs not specify thal in order for individud to be ent.itled to un.employnlelit benefits his layoff 
rrluSt occur during 111~ certification period. Alth.ougl1 430 (3MR 4.38, does incorporate inlo its 
plant closing definition a six month ccrlification period, such regulation also aff(rrds the 
coin1iiissionc.r a certain degree o.f I.CCwiiy in modifying the cenificatioii pcric>cj. The Board 
concludes h a t  to deny benefits to thc clainiant on thc basis his 1ayofi:occurred one business day 
before the certification period c;c,rn.mcnced would bc api.nst the legislative intent and counter to 
the provisims of Section 74 of the IAW. 

# ,  l’he separation pay made to the clairnanr is  noli disquaIi@ing reniulneratian as i~: was made in a 
luiiip SUIII irl connection with a plant closing within the meaning of Section l.(r)(3) of the Law. 
Accordingly, a redeterinination under OW provisions o f  Section 7 1 ( 1 ) o f  the l,iiw, is not required. 

Thc Bonrd iiioditics hi: Depury ‘Director’s decision, ‘l’lie claitnan,I. is elititled to bcriefits for the 
week ending Scpteinber 26, 1998, through I.hc week ending October 24, 1998. The clainiaiit has 
received txmtI?I.s in the iiinoiiiit of$1 ‘I 50 to which he was properly entitled. 
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