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On Junc 9, 2000, in Boston, Massachusetts, the Board reviewed the writlcn rccord and a 
rccording o f  the testimony presented at the hearings held by tlre Deputy Dircclor’s represenlaLive 
on January 12, and Februnry 4,2000. 

On March 22, 2000, Ute Board allowed the claimant’s applicatioii for rcview of‘ the Dclwly 
Director’s dccision in accordance with the provisioiis of section 41 of Clrapter 151A o f  Ihc 
Gcncml Laws, h e  Massachusclts Employment and Training Law (the Law). ’The Board 
rcmnitded the casc to the Deputy Director for further review and to niakc subsidiary findings of 
lici I’rom Ihc rccord. The Dcpuly Dircctor relumed the casc to the R w d  on April I I ,  2000. 

Thc Board has reviewed the enlire case to detcrminc whether the Dcputy Director’s decision was 
fouirded on the cvidcnce in the rccod and WBS free from any error of law affecting substaidal 
rights. 

The claimant’s appeal is from the Deputy Director’s dccisiorl which concludcd: 

The claimant was not discharged from his job. Therefore, Scction 25(e)(2) of the 
law docs not apply to this maltcr. 

The clairnmt caused his own separation from work within tlic meaning of Section 
25(~)( 1) orthe law. 

Tlicrc was no dispulc about tire incident which caused tlic claimsni’s separation 
from work. On 11/4/99, he was stopped by a police officer for crosshg a 
ccnterlino. He then failed a field sobriety t a t ,  rcfused a Brcatlralyzcr test and was 
lhcreby given a 120-day automatic h 3 l s e  suspension. Thc.cclse Im iiot gone to 
court lor a disposition yet. However, thc claitnnnt clearly was at fault. Thc 
license suspension was caused by his refusal lo take llre Breatlialyzcr les!. A class 
2 license is a job requirement. Thus, h e  clsimnnt catrscd his own separation 
through his conduct and is not entitled to bencfits within the rncanirrg o f  Scclion 
zs (C) ( i )  m t c  law. 

Thc claimant’s reprcsentative inade two contentions. Firs4 slre contcndcd that 
[Iris casc falls under thc “alcolrol -related It~vings” section of [he custorncr 
service handbook. The claimant is an alcoholic and did atlniit to this. Howcver, 
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the claimant was clearly operating under the influence of alcoIio1 and did no[, slay 
williin marked lanes. Thud, he violated motor vchiclc laws,' He thereby causqd 
his own separation. In the alcoliol-related leavings scction of the CSR Iiandbook, 
thc issties covered pertain to ernployer-initialed scparations resulting hom he  
claimnnt's coilduct, Le. - discharging h e  claimant. This case irivolvcs a cli\ i~i\at~t- 
initiated separation. Therefore, thc contentioil i s  dismissed. Sccond, the 
claimairt's representative corjteiided that thc cniploycr should,jiave and could havc 
found enough work for the claimant even without his license. It is this examiner's 
opinion that the employer has no such obligation. Thus, that contcnlion is 
dismissed. 

I n  view of the facts, the claimant is riot entitIcd to bcncfits. 

Thd claimant is not entitled to benefits for the wcck cnding 11/27/99 and 
subsequent wccks until he has worked €'or eight weeks and in each of said weeks 
hasearned an amount equal to or in excess of his weekly benefit amount. 

Section 25(c) or Chapter 151A of tlic General Laws is pcrtincnt and provides, in part, as 
rollows; 

Section 25. No waiting period shall bo allowed and no benefits shall bc paid to 
an individual under this chapter for- 

(e) For the period of unemployment next cnsuing and until tlie 
individual has had at least eight weeks of work and in cach of said 
wccks has earned an amount quivnlent to or in cxccss of the 
individual's wcckly benefit ainounl ancr Ihc individual has Icfl 

, work ( I )  voluntarily unless the employee establishes by substantial 
' and credible evidencc that he had good causc for leaving . 
, atiributable lo the employing unit or its agent. . . 

An iodividual shall 1101 be disqualified from rccciving bencfih 
under the provisions of his subsection, if such individllsl 
csrablislies to tlie satisfaction of the coniinissioncr [liar his reasons 
for leaving were for such an urgent, compelling and iicccssi~ous 
naturc a9 to make his separalion involuntary, 

* 

. 

Tl\c Deputy Dimlor's representative held hearings on January 12, 2000, and Febrriory 4, 2000- 
Both parties appearcd. The Banrd remandcd 1hc cape to the Deputy Director for fiwthcr rcview 
and to make additional findings of fact. The Deputy Director's rcprcsefilative lhcn made !he 
following consolidated findinm of fact: 

I .  

2. 

3. 

4. 

5 .  

The claimant was employed as a ~ i  equiprncnt operalor/lruck driver for tlie 
employer, a town, from 10/21/93 until 11/19/99, when hc bccame separalcd from 
his:job. His last actual day of work was on 11/4/93. Subsequently, he filed a 
claim for bcncfita on 11/24/99. 

The claimant's job required a valid class 2 drivcr's license and a hydraulic 
license. 

On 11/4/99 at about 4:30 PM, the claimant had to drive into Amherst on some 
errands. He was driving.the employer's Iruck. He thcn traveled to Pelliam and 
returned to Shutesbury, where he worked. 

The clrriinant then took out some wliiskcy and drank i t  slrnight oul of [lic bottlc. 
Mc'(1rank the equivalsnt of "three or four shots". Ho then cntered one of thc 
buildings at work. A town police officer observed hini.swaying and bcing 
iinslecldy as he stood. He also noted a slrong smell of qlcohol. PIC told llic 
claininrit i t  was not P good idea lo drive. 

The police officer also told tlic claimon1 to call hini for a ride home when he 
finished work. 
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Rclative to finding of fact #5, h a  clajmlutt’s reason for not calling the policc 
offcer for a ride was as follows.[sic] He did not want the police oficer to tell 
others he had taken a highway depadmcnt employee (the clainizrnt) home, bccrruse 
lie had becn drinking. Tho claimant thought thc police ornicer wodcl do [Iris, 
b d u s e  it’s a small town (Shutczsbury) and he knows thc police ofiicer ialks 40 
othcrs. 

The. claimant then moved a dump truck. He then entcrcd his own vehicle. HC 
drove down the mad and crossed the centerline as he did so! The police officcr, 
who was following the claimant, stopped his vehicle. 

The police orticer then administered ficld sobriety tests. Thc claiman{ failed 
every tcst which he took. One test was not administered, as the claimanl 113s B 
bad back and could not comply with its requirements. 

Thc police officer placed the claimant undcr anest for operating under the 
influence of alcohol and failure to slay in iiierked lanes. 

I 

10, he [sic] claimant was “booked” on the charge6 at a local police station. 

1 I .  The police officer thcn explained the Brcatkalyzer test. He explained that failure 
to take the test would result in an automatic loss of license for 120 days. Thc 
claimant refused to tnkc the test. 

12, The claimant waa then given a temporary license for 15 days:. This was followed 

13. On’ 1 1 /5/99, the employer placed the claimant on a paid leavk status. 

by the 120-day license suspension, 

14.On.or about 11/19/99, the employcr informed the claimant that he could iiot return 
LO work due to the loss of license which was required as part of his job. 

15. The claimant is an alcoholic. 

16, The claimant has becn treated and has made efforts to overcome this condition. 

7. ’rhc claimant voluntarily enlcrcd alcoholism treatnicnt‘ prograins on two 
occasions, During June 1999, 1 1 ~  critcrerl an alcoholism rchabilitnlioll program, 
From 11/5 to 11/10/99, the claimant enlercd another program. This was a 
detoxification unit. Ne was then in an w i e  residential program from 11/10 to 
11/20/99. 

18. As .part of his treatment, thc claimant has also attcndcd Alcoholics Anonymous 
(AA) meetings. 

19, The claimant’s job duties do not regularly involve driving a truck. 

20. All. of the work in the department and the claimant’s job duties did not require a 

21. The employer considered i t  necessary for the claimant to have a licensc and not 
just have other employees do all the driving due to tlic followins reason. [sic) 
Without a license, the claimant could not perform iiecessary dutiw siiclr as driving 
a truck 10 plow snow. 

driver’s license. 

22. The cmployer hired lhc claimant for this job, even diougli~ lie did riot Iinvc lhe 
required driver’s license at hire, They did so, because there was enough’ non- 
driving work for him to do. 

. 

23. The claimant was hired with plans for him to obtain that license. 
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Ancr rcvitwirrg the record. tlie Board adopts the consolidated finpings o f  fad made by the 
Deputy Director’s representative as being supportod by substantial cvidencc. The majority of the 
Board concludes as follows: 

There was no evidence presented to establish that the claimant’s scparation from cmploymcnt 
rcsultcd from a discharge, therefore, 4 25(e)(2) of the Law does not apply in this matter. Under 
Massachusetts General Laws, Chapter 151A, 0 25(e)( l), the burdcn of proof is on thc claimanl lo 
cslablish by substantial and credible evidence that he Ien Iris job with good C(LUS(: nrtributablc 10 
the employing unit or its agent, or for urgenl, coinpelliiig, or iiecessilous reasons. In t h i s  case, no 
evidence was offered to deiiionstrato that the claimant lofl with good cause attributable to Ihc 
employer, +erefore, the proper ulalysis is whether the claimant le? for an urgent, coinpclliiig, 
and necessitous feuon, rendering his separation IIS involuntary. The claimant has not inel his 
burdcn of proof. 

Tlic [acts reveal that Lhe claimant worked for the employer as a truck .driver and heavy equipment 
opcrator and that his job required him 10 possess a valid class, two driver’s license. On 
Novcniber 4, 1393, tlre claimant lost his license lo operate a molar vehicle for 120 days when he 
rcfiiscd to submit to a Breathalyzer test after being arrested for opehting under thc iiifluencc of 
alcolrol. Although the claimant was providcd 8 temporary license for 15 days, rlic enrploycr 
placcd him on paid lcavc atatus beginning 011 Noveinber 5 ,  1999. The eniploycr considcred i t  
riccessiry for the claimant to have a liccnsc. Wilhowt u driver’s licdirse, the clairnant could not 
pcrfonrr necessary job duties and the employer subscqucntly infornicd hili1 llrnl Iw could no1 
rctuni to work because of his loss of license, 

Although the claimant argues that his alcoholism inipaircd his judgment whcii he refused 10 take 
the Breathalyzer test, he has failcd to establish h a t  his refusal to submit to lhe Lest was tlic result 
olihe disease of alcoliolisni. The claimant offcrcd no tcslimony at the hearing berotc !lie Dcputy 
Director’s representativc to suggest that he was experiencing an alcoholic episode, at the tiiiic he 
rcfuscd to fake the Brcathalyzcr ta t .  Futtlrcr, h e  findings made by the review exrriiiincr bclow 
do not reflect that the claimant’s judgment was impaircd by his alcoholism or lhal his refusal 10 

tclkc IJic Brcathalyzcr test was anything but volitional. Indeed, the facts show h a t  tlic cloimnnt 
was awnrc that his failure 10 lake rlre test would iwult in  an automatic loss of his  drivcr’s licciisc 
for I20 days and he understood Lhc conscqucnccs of his actions tlrai day. Earlicr the claiiimt 
dccidcd not to call the police officer for a ride home because lie did not want tlic policc officcr 10 
k l l  othcrs that he had siveri a highway worker (the claimant) a rid? home because Iic had bcen 
drinking. ,The claimant thought the police officer would tell others becausc Sliutcsbury is a small 
lowii mid the claimant knew that the police officer lnlkcd 10 othcrs, ; 

Thc mnjority of the Board concludes that the claimant causcd thc statutory inipedi1ricnt which 
prevented him from continuing to perform his required job duties. The eniploycr was under no 
obligation to modify the claimant’s job duties or to continuc lo niaiillain Iris cmploynienl ancr he 
bcctlme legally rcslriclcd f‘roiri pcrforming driving dulies. 

Thcrefore, the majority of tlic Board concludes llrut h e  clainiaiil’s ,leaving work \vas vollli1tirry 
wilhout good cause srtributable to the employing unit and not for an urgent, compelling, or 
tiecessitous reason within the meaning of Q 25(e)(l) of [lie Law. 

The majority of the Board affirms the Deputy Director’s decision. B,enefiF arc dcnicd, 

Member 
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D I S S E N T  

Upon rcvicw of thc consolidatcd findings submittcd by thc rcvicw cxarniner and the conclusions 
proffered by the majority in this case, I respectfully dissent hrn Uie decision. I n  m y  view the 
record does not support the conclusion that tlie claiman1 voluntarily left lib job under Section 
25(e) (1) of the law. 

First, the cmployer, the Town of Shutesbury Highway Departmait, notificd (lie claimant on 
Novcmbcr 13, 1393, by certified letter (Exhibit # 14) that hc was “tcmiinated” from employment 
“due to cirtumstances that resulted in your loss of license.” On this basis, 1 conclude tha\ [he 
cinploycr is  the moving party, which caused the claimant’s separation. Here, Ihc cnq)loycr 11s 
shown that tlic claimant’s position required a Class 2 driver’s license? however, the employer llas 
not eslablished that the loss of such license for 8 period of 120 days warrants dischnrpe. Nor arc 
RE facts clear whether the clainiant could return to his job after a period of‘ 120 days wid) a 
liccnsc. 

Second, it is undisputed that the claimant is an alcoholic and h a t  he consumed alcohol at the end 
of his workdny on Novembcr 4, 1999. Also, the facts show that a police officer determined that 
at lhet lime h e  claimant was “under the influence of alcohol” bccause he failcd scvcrnl field 
sobricly tests. Whether the polico officer explnincd to the claimant (hat his rcfusal to take a 
rjrcathalyzer test would result in an autoinatic loss of license for 120 days is not the issue. 
Rathcr, I bclicvc the issue is  whether the claimant, whilc i m p ~ r c d  by alcohol, kncw-at the loss 
o f  Iris license for 120 days would be cause for tlrc employer to teniiinate I t h .  In iny rcvicw, I 
don’t believe this qucslion was asked and answered, which would 4iinher justify ;L remand for 
zlddilional cvidcncc or a full Board hcanng. I vchcnicnlly disagrcc with llie majority’s analysis 
that states tlie claimant “hns failed to establish that Iris refusal to submit to thc lcsl WHS thc rcsitlt 
of ~ h c  disease of alcoholism.” It is quite clear to me that cvcn if thc claimant took thc 
Breathalyzer test and failed or whether he took the test and passed, the claimant’s separation was 
caused by the disease of alcoholism. Additionally, the findings show that thc cltlirnrrnf liiid bccn 
voluntarily seeking treatment for the disease. 

Tlre coirw Iiave addressed this issue but i t  appears llic majority has elcclcd to ignorc its 
rclcvancc to his case. Thc critical issue in dctennining whether disqualification is warranted is 
the enrployee’s “state of mind” in pcrfonning the acts h a t  caused his’ dischargc. In cvalualing thc 
cmploycc’s stntc of mind, OIC fact findcr must take inlo account, (1) the employce‘s knowlcdge 
and understanding of thc cniployer’s cxpcctations, (2) the reasonableiress of h a t  cxlmta[ion, (3) 
atid tlic presence of any mitigating factors. Garfield v. Director o f  tlic Divisioti nT Employmcrit 
sccuiiity, 377 Mass 94 (1 979). Tlre e m p l o y ~ s  lhe burUen 0 t proving t l i ~ t  th i  -cmploycc hacl 
Fii lTKtof his nlcoholisrn or that hc delibenrtcly and wilfully refuscd to accept help in controlling 
it. Sliepard v. Director o f  the Division of Einploynent Security, 399 Mass. 737 (1987). In the 
instant case, the employer has failed to meet its burden ot-prooti , 
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ANY FURTHER APPEAL WOULD BE TO A MASSACHUSETTS DISTRICT COURT 
(SCC Section 42, Chapter 151 A, General Lows Eirclosed) 
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