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U:45 am. to 500 pm.  

In the matter of: 

COMMONWEALTH OF MASSACHUSETTS 
DEPARTMENT O f  LABOR AND WORKFORCE DEVELOPMENT 

BOARD OF REVIEW 
Government Center 
19 Staniford Street 
Boston, MA 021 14 

DECISION 
OF 

BOARD OF REVIEW 

Appeal number: BR-77278 

EMPIDYING UNIT: 
Share Syst erns, Inc. 
99 Dover Street 
Somerville, MA 02 144 

(hi Sept ciul)er 1 ~ 1 , ~  1 998, i i i  l h t  on, Massacliuset t s, the Board reviewed the written 
r w o r c l  m d  ;I retwtliiig o f  the t c s ~  iniony presented at the hearing field by the Deputy 
1)ii-cctor’s rtbprcseiitative o i i  July 9, 1998. 

( h i  h i g w t  26, 1998, tlie 1’3o;irtl ;~llowcd the clairnant ’s application for review of the 
l k p ~ y  1 )irt:ctor’s decision iii ;mm-d;mce wit 11 the provisions of Section 4 1 of M.G.L. 
c. 1 S 1 A, t lie Miissac-liusetts Employment and Training Law. The Board remanded the 
c ; ~  to tlw l k p u t y  Director for fu;ther review and to make subsidiary findings of fact 
I’roin t ht: rcc:oi-cl. ‘The I k p i t y  Direct or returned the case to the Board on September 8, 
1908. 

‘ l l w  h a r d  Ius  1-eviewecl the eiit ire ( w e  t o  (let eriiiine whether the Deputy Director’s 
tlrcision wx, fo~ri~clccl 011 the eviclence in the record and was free from any error of law 
:il‘f‘ec*t ing siil)st :mt i d  riglit s. 

‘The d a i i n m ~  t ’s :qipe:il is t‘roiii the l ‘ k p i t y  Director’s decision which concluded t-hat: 
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I I i i t i  51 I C  coilld get h l p  t liroiigli the iriiion ; u i c 1  liiglier ~nanagcineni 
r c g m h g  ;my prol)len\ o f  11:mssnwit as s l ~ o ~ v n  by lier earlier use of those 
optiow, 1)irt <Ic.ciclt.tl not t o  (IO so. Fiirtlier, s11e was on a leave of absence 
;t t t h e  I i i i l e  o f  her resignat ion a i d  could have had [sic] informed the 
employer o f  the proldein while on such nialiing lier leaving at this point 
not wpmi  nor iiecessitous. Iiisterld, she resigned prior to allowing the 
mip1oyc-r  :illy clraricc t o  c-or-rec~ t lie sitwit ion. Even then, after the 
eiuployer learned of tlie alleged verbal sexual innuendos, they still 
iiives t iga t rcl and warned t lie intlividiial irivolvecl although tlie events were 
i i (  11 coiifiriiietl. 

111 view o f  tlie facts, the c1aiin;int is subject to tlisqualification and is denied 
lw11el‘i I s. 

* ~*‘IY\ci‘cl;iffiwzt is denicd hmefits froin the iveek ending May 16, I998 until 
she has woi-ked eight weelis and i n  each week has earned an amount that 
is eqii;d to o r  in excess o f  her weekly benefit ai~iouiit. 

M.G.I,.c. ISIA,  5 2.5(e), in part, and 430 CMR 4.04(5)(a)(b)(c)l and 2 are 
pert irieiil a i d  provide :is follows: 
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430 CMl‘t 4.04: 

13 i s qi I a I i fi cc? I ion for I3 e ne l i  t s 

( 5 )  h x s s m e n t  . 

1 .  

‘1 
L.. 

Ilaci:il li~rrassnici~t-cor~~liict w i t  h r;icial content which 
has the piiqwse or effect o f  iinreasonahly interfering 
wit11 an  individual’s work yerforrnance or creating an 
i i l t  imidating, hostile, or offensive environment. 

Sexlid l~;~r:issnient-sexi1:11 advances, requests for sexual 
hvors, a i d  other physical conduct of a sexual nature 
wlien 

a. sdmiission to o r  reject iori of  siicli advances, 
reqirt;sts or c‘orduc~ is niade either explicitly or 
iinplicitly a t eriii or condition o f  employment 
or LIS a basis l o r  employ inen t decisions; 

1). I n  the u s e  o f  a lion-employee, the department 
will rwiisidcr the extcrit o f  the employer’s 
c o i i t  rol over t Iic i~oii-c.iiil)lo>ree’s coiducl. 
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2. I:oK prposes  ol‘ (let (miiiiiiig :I claimtrit’s eligibility for 
imefits iiiicler 430 CMR 4.04( 7)(c) 1 a, an employer 
is rleemect to 1i:ive knowledge of sexual, racial or other 
1 1 n re :I so 1 I a I) 1 e 1 I a r a s s III e I it c() i n  i n  i t t e d by i t s agents and 
supervisory einployces in connechm with the 
e nil 1 oy ni e 11 t re 1 at ion sh i p r e p  rd 1 e s s of whether t h e 
eiriployer 1i;id act iial knoivledge of these acts. 

I k p t y  Dii-ector’s rcpreseiitat ive held a liearing on July 9, 1998. R o t h  parties 
m-ecl. ‘ 1  lie 1 h ; i r d  reiii;incled tlw case to the Depi t t y  IXrcctor for further review and 
;ike ; i d t l i  t ioiial fiiidiiigs o f  fiict. Wlwreupoii, the Deputy Director’s representative 

consolicI;ilecl his fi l ial  fiiitfings o f  fact as follows: 

Tlw chiii imt worlwl as a f i l l id raiser for the einployer, a fund raising 
orgniiizat ion for [sic] non-profit agency, froiii October, 1 994 until she 
sepnrat ecl froin the eniployer. 

‘1’1ie chirriant quit. her job on May 113, 1998 due to harassment and the 
work eiivironinent . 



PAGE 5 BR-77278 

‘l’lre h i i m t i t  1i:itl :m iiicicleiit w i h  h c  director of the call center i n  July, 
1 OW. Ih r ing  a disc-ussion wit 11 :I feniale co-worlter regarding a bathing 
suit , i t  w i s  iiidiciited t l i a t  padding was going t o  be reniovecl. The director 
iidimte t Iiat reniiritlctf lriiii o f  :i story and later told tlie clainiant- about an 
iiic.itleiit iiivolviiig liis wife in a batliing suit with the padding removed and 
I l i e  d k ~ (  that it pro(lwx:ci on her and a group o f  yowig men. The clainiant 
L i t  el- qyroaclied the director iiitiicatixig that she was offended by the story, 
i o  ~ I i i c h  lie iidic;itecI disagreeiuent with lier concerns. She sought union 
and 1 kigl \el- corporate luimageiiient help i i i  resolving the issue, resulting in 
aii iirvestigation and the director’s being put on notice and sent to  further 
I r;iii)iiig. 

I h i  t - i i i g  i he fa11 o f  1 997, 1 lie c-l;iiinant found that she \vas offended by some 
scsudly oriented j o l i r s  fl-oiii a co-worlier. She confronted him and he 
st o p p i  telling t lie jokes in her presence. 

Also ; i r - o t i n t l  this t h e ,  : i i i o t  lier co-worlier asked the claimant about her 
pI:~i)s h i -  tlie week-eiicl, ;tiid \vas told that i t  was 1io11e o f  his Lltisiness. l i e  
i - ~ q ~ o i d c t l  lo  her iridicatiiig h i t  lie codd take her over his knee and spank 
Iicr ,  ; i i d  (lid l ighly hit trcr hc-e with is hand .  Conlronting him later 
p h i  soiially, t lie co-worker ;igretxl to stop the 1xli;wior and did do so. 

h o (  licr c-o-worlctlr in  1907 MW i i i  h c  M i i t  o f  staring aiici muttering 
S C Y W , L I  coiiiiiieiit s. ‘llie claiiwiit L)ecaiiie ofleided by liis behavior and with 
;i group o f  feiii;ile co-workers, coinplainetl t o  inanageiiient . With 
1n:iiiageiiiciit’s help I lie matter was resolved with the muttering stopped. 

rl‘l~c co1 k11XLIly providcd x k l i t  ional training on sexiial harassment in January 
1 99t4 i o  a l l  einployees. Ihr ing  this training, i t  was stressed that 
iidivic1ri:ils slioiild notify higher management regarding all problems. 

‘Ilic d: \ i i r i : i i i t  at t eiulect ;I iiwetiiig with :i iniiiilxr of other worlters at tlie 
1)egiiiiiiirg o f  May, 1998. Diii-iiig that nieeiing, a unit manager was heard 
by t l ie chiii iaii t  t o  1i;ivt‘ iiidicatetl to ;motlier worlter in response to a 
qwst h i ,  “soiiietiiiies 1 m i  picture you (snicker) taking it (snicker) in the 
I’;tc-t. (~ l i ickc~-)”.  Aficr- vvlricli lie tiirned to tlre claiiiiarit aiid indicated that 
if she w s  offended, she coiiltf sue liiin. The unit iiianager did make the 
s i  ; i t  ( ’ i i~ei i i  s I);isetl o i l  ilie direct testiinony of  the c1aiin:int. 

‘I‘hc. c1;iiiii;int kiter learned h a t  this same m;m;rger was having a sexual 
relm ioiisliip wit 11 o w  o f  lier co-workers, t lie second such relationship. 

‘1lrc d : ~ i i ~ i : m t  reclues1 ed a irioiit 11 leave of‘ absence from work effective May 
1 0, 1998 f o r  persoiial re;iso~is ;iiid that leave was granted to her under 
twip;iiiy policy. No rwsoii for tlie leave otlier than personal was provided 
I O  I lie c . i i i p l o \ w - .  

I 

‘l’lit: clainiaiit was seeking coiiiiseling on her own regarding her feeling 
:how ~ r o i - k  aiid the eiivironiiient created there. 
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I’ut-siimt 10 430 CMR 404(  5)(c)2 ,  the einployer is deemed t o  have lcnowledge of sexual 
liarassinelit I b y  its agents tliitl sripeivisory employees in connection with an employment 
r t h i  ioiiship rcgartlless o f  \diet her the einployer h ~ i t l  actlid linowledge of the on-going 
lwrassintmi. 111  {lie instant case, tlie unit inanager in early May 1978 did engage in 
concl~ict wliic-li creat ecl an  iiiliinidatiiig, hostile, humiliating and sexually offensive work 
( ’ i iV i i -o i i i i i (~ i i t  ;is dei‘iIiec1 liy 430 CMK 4.04( 5)(a)lt(c) . 

‘llie c1;iiiiitliit lias prevailed in her lw-den of proof to establish her leaving was with good 
c ~ ~ i s e  ;it1 ril)iitable to the einployer within the meaning of Section 25(e)( 1)  of the Law, 
ci I ecl a1 )( )w. 

riylw 1h):~-d modifies the l k p i t y  Director’s decision. The claimant is entitled to benefits 
for t lie iveck elding May 1 A, 1 998 ; w l  sulwqtitlnt weeks, if otherwise eligible. 

Kevin P. Foley 
Member 

AN I’ 1XJ 1U’I 1 l X  APPEAL WWJl A)  1% TO A R4ASSACI IUSETTS I>ISrlXICT COURT 
(See Section 42, Chapter 15 1 A, General Laws Enclosed) 

k g 

LAST DAY - 
OCT 2 2 1998 


