March 10, 2009
HAND DELIVERED

Office of Fair Housing and Equal Opportunity

United States Department of Housing and Urban Development

Boston Region 10 Causeway Street

Boston, Ma 02222

Dear Sir or Madam:


Please be advised that this office represents Ms. A in her efforts to secure services from the Boston Housing Authority (hereinafter “BHA”).  Ms. A is not fluent in English. We are filing this complaint on behalf of Ms. A’s  interpretation of title VI against the BHA pursuant to Title VI of the 1964 Civil Rights Act (hereinafter “Title VI”) and HUD’s Interpretation of Title VI codified at 72 Fed Reg 2732 (Jan 22, 2007) as well as Title VIII of the Civil Rights Act of 1968.  It is our position that the BHA’s failure to provide services to Ms. A and to similarly situated individuals constitutes discrimination on the basis of national origin in violation of the above-cited laws. We have organized this letter into three sections.

I. Parties

Ms. A is a low-income mother of two children. Her primary language is Spanish. She is unable to communicate effectively in English


The Boston Housing Authority (hereinafter “the BHA”) is the public housing authority for the City of Boston. It provides and administers rental housing to income eligible persons. It is a recipient of federal financial assistance from HUD. It provides services to approximately ten percent of the city’s residents.

II. Facts
      Ms. A applied at the BHA for public housing in 1996. She was placed on a waiting list. In June of 2008 she was informed that a unit had become available and she was instructed to report to the offices of the BHA located at 55 Chauncy Street in Boston. The letter so informing her was in English. When she reported to the BHA, she was asked where her interpreter was. She had not brought anyone with her to interpret for her. As a result she went home. She later returned to the BHA a second time with someone who could interpret for her and at that time she was informed that the apartment that she had been approved for was no longer available. Subsequently she was approved for a public housing unit not administered by the BHA. Her current address is       .


The BHA’s treatment of Ms. A is typical of the way the BHA treats other Limited English Proficient (hereinafter”LEP”) persons. LEP persons whose primary language is Spanish constitute the largest percentage of non-English speaking persons in Boston seeking services from the BHA.  According to the US Census Bureau’s 2005-2007 American Community Survey 3-Year Estimates, Spanish is the most common foreign language spoken in Boston households.  14.3% of Boston’s population 5 years and older (80,890 individuals) speak Spanish at home and roughly half of these individuals (40,325) speak English less than “very well.”   Moreover, the American Community Survey’s 2007 1-Year Estimates indicate that 31% of Bostonians who speak Spanish at home are below the poverty level, as opposed to 15% of English-speaking households.
  BHA fails to serves LEP persons in virtually every interchange they have with the agency. Examples of this failure include, without limitation, the following:

1. Any information provided to a person who has applied for public housing is provided only in English.
2. When an applicant for public housing is informed that the BHA needs to make a final eligibility of their determination, the Notice sent to the applicant is in English only.

3. The BHA sends to applicants for public housing a notice concerning the updating of the waiting list. This notice is in English only. Although the notice asks the applicants about their language ability, if the applicant discloses that their primary language is one other than English, subsequent notices are still sent only in English.
4. When the BHA decides to evict a tenant, they give the tenant a Notice of Termination /Notice to Quit for Cause which explains the basis for the decision and informs the tenant of his or her right to request a hearing under the BHA Grievance Procedure. This notice is sent only in English.
5. If a tenant requests a grievance hearing and the tenant is a LEP person, BHA does not consistently and uniformly provide an interpreter for the hearing. If the tenant raises the language issue, BHA instructs the tenant to bring his or her own interpreter.

6. If a tenant has a conference with a BHA manager, no interpreter is provided by the BHA for that conference.

7. When BHA initiates a summary process action in Court to evict a tenant, the Complaint is in English only.

8. No assistance by BHA employees is provided to persons who are LEP in filing out English only forms.

9. When BHA provides Interpreters, there is no system in place to assure that the interpreters are both trained and qualified.

10. BHA has no language access plan.
III. Legal Analysis.

     Ms. A alleges that the BHA’s treatment of her and similarly situated LEP persons constitutes a violation of Title VI and Title VIII.  Section 601 of Title VI prohibits any program receiving federal money from discriminating on the basis of race, color or national origin. 42 U.S.C. Section 2000d (l964). Section 602 authorizes federal agencies to issue rules, regulations or orders so as to effectual the provisions of Section 601. 42 U.S.C. Section 2000d – 1 (l964). Pursuant to Section 602, HUD has promulgated regulations forbidding recipients from utilizing practices which have the effect of discriminating between individuals on the basis of race, color or national origin – i.e. disparate impact. 24 C.F.R. Section 1.4 (1973) After President Clinton released Executive Order 13166 which was intended to improve access to services for persons with limited English proficiency, HUD published its Title VI compliance guidance document in January of 2007. 72 Fed. Reg. 2732  (January 22, 2007). This document requires that agencies and recipients take reasonable steps to ensure meaningful access to their programs and activities for LEP persons. 
The document establishes a four- factor test to be considered in determining whether a recipient is satisfying its Title VI obligations to LEP persons. Those factors include: 1) the number or proportion of LEP persons eligible or likely to be encountered; 2) the frequency with which LEP persons come in contact with the program; 3) the nature and importance of the program; and 4) the resources and costs to the recipient. 72 Fed. Reg 2739. The applications of these factors to the BHA would reveal that is has failed to satisfy it Title VI obligations. The treatment of Ms. A as well as that of other LEP demonstrates that BHA is an entity that has no systemic approach to serving non-English speaking persons. As to the importance of the services being offered, HUD’s LEP guidance document explicitly identifies several BHA practices – eviction notice/s proceedings, forms required for access to services, participation in administrative hearings etc as strong evidence of the programs importance.  As a final consideration, the fact that the BHA has failed to develop an LAP almost two years after the promulgations of the guidance document further demonstrated that it has failed to “make reasonable efforts to provide language assistance to ensure meaningful access for LEP persons.” 72 Fed. Reg 2751.

Title VIII prohibits discrimination in dwelling related transactions on the basis of race, color, national origin, religion, sex, familiar status or handicap. 42U.S.C. Sections 3601 –3631(1995) A Title VIII prima facie violation may be established on a theory of disparate impact by showing that a recipient’s practice or policies actually or predictably resulted in discrimination. Macone v. Town of Wakefied, 277 F.3d1,7 (1st Cir 2002).  Thus in the present case, the BHA violated Title VIII by its failure to provide services to LEP persons which has a disparate impact based on one’s national origin.


Thank you in advance for your consideration of this complaint. We look forward to the opportunity to meet with you to provide any additional information you might need.





Sincerely,





Lynn A. Girton





Chief Counsel





Ed Rice





Staff Attorney

Cc: Ms. A (copies in both English and Spanish)

� Several notices contain a phrase, repeated in several languages, directing the applicant to have the notice translated.  HUD’s 2007LEP guidance document does not directly discuss this practice.  However, aside from the four-factor rubric, the guidance notes that recipients of federal funds should generally discourage the use of family members or informal interpretation (both likely consequences of these “Babel” phrases). 72 Fed Reg 2735.
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