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SECTIONS 223(d) and 1614(a) (3) (42 U.S.C. 423(d) and 1382c(a) (3) )DISA-  
BILITY-ACE CRITWION OF THE VOCATIONAL FACTORS REGULA- 
TIONS-USE OF CHRONOLOGICAL A C E  -CONSTITUTIONALITY - .  
20 CFR 404.1560-404.1569 and 416.960-416.969 SSR 8 2 - 4 6 c  

Foggv. Schweiker, 1s t  Circuit, Civ. No. 81-1232 (10/13/81) 

When the claimant applied for supplemental security income and disability in- 
surance benefits, the Social Security Administration (SSA) found that the c la im  
ant could not do  his former job, but that he could do sedentary work. SSA deter- 
mined. under its Medical-Vocational Guidelines. that the claimant was not dis- 
abled and denied his applications. The claimant appealed, contending that SSA 
had failed to consider the effects of his urinary problems on his ability to  perform 
sedentary work. He also contended that the age criterion of the guidelines i s  
meant to  refer to  "physiological age" rather than "chronological age." He based 
this contention on the argument that physiological age is more relevant to the de- 
termination of disability than i s  chronological age. He claimed that his physiolog- 
ical age was much more than his chronological age and that he should have been 
classified as an individual "closely approaching advanced age" rather than a s  a 
"younger individual." Had he been so classified. the guideliner would have di- 
rected a finding of "disabled." The claimani went on  to argue that i f  age i s  meant 
t o  be chronological age. the guidelines establish an irrebuttable presumption 
which prevents him from introducing relevant evidence of his dlrabillty and thus 
unconstitutionally deprives him of due process of l aw.  Contrary to  the claimant's 
contention. the court found that SSA had constdered the claimant's urinary prob- 
lems and had concluded that he did not have a urinary tract disease. It also found 
no evidence that the regulations were intended to  encompass physiological age 
rather than chronological age. Consequently. in afftrrnlng SSA.s denial of the 
claimant's applications. the coun held tha t  SSA's determination that the c l a i m -  
ant did not have a nonexertional impairment resulting from a urinary tract dis- 
ease was suppoited by substantial evidence. The C O U ~  Iurrher held that the age 
criterion in the guidelines was meant to incorporate chronologtcal age only and 
thus does not refer to  physiological age. The court further held that the use of 
chronological age does not prevent a claimant from introducing evidence of his 
or her disability and i s  a constitutional means of classification. 

BREYER. Circuit Judge: 

This case  i s  an appea l  f rom a decision of the United States District 
Court  for the  District of Maine affirming the  decision of the Secretary of 
Health and Human Services tha t  t h e  appel lan t ,  William H. Fogs, was 
no t  disabled within t h e  meaning of 42 U.  S.C. §§ 423(d)(l)(A) and  
1382c(a) (3). Specifically . appel lan t  claims tha t  the  Secretary improper- 
ly applied the'Medica1-Vocational Guidelines (the "guidelines") which 
have been  adopted  by t h e  Social Security Administration in order t o  aid 
in t h e  determination of disability in tha t  h e  (1) failed t o  take  into consid- 
eration limitations o n  t h e  appellant's ability t o  perform sedentary work, 
'and (2) failed t o  apply the  a g e  criterion in the  guidelines in a flexible 
manner.  Because w e  find tha t  t he  Secretary properly considered appel- 
lant's nonexertional limitations, correctly applied t h e  age  criterion, a n d  
is supported by substantial ev idence  in his determinations of fact, w e  
affirm the  decision below. 
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rules reflecting the individual's maximum residual strength capabilities, 
a g e ,  educa t ion ,  and  work experience are to  provide a framework for 
consideration of hob much the  individual's work capability is further 
diminished by those  nonexertional limitations. In considering the effect  
of nonexertional limitations all of the  relevant facts of the case rre to 
be considered. Appendix 11, § 200(e)(2). 

In applying these  guidelines, the  AL] made  the  following findings of 
f ac t s :  

(4) The clairnarit'has the  following medically determinable im- 
pairments:  Chronic obstructive lung disease with a severe o b  
structive component ;  bullous emphysema ; muscular chest  
pa in ;  and  residuals of pelvic fracture with mild t o  modera te  
pelvic pain which can  b e  exacerbated by activity. There is n o  
established urinary tract or bladder disease, no evidence of 
peripheral vascular disease, and no evidence of any coronary 
disease. 
(5) The claimant's impairment is severe in that it significantly 
limits his ability t o  perform basic work-related functions. 
(6)  The claimant does  not  have an impairment which is listed 
in Appendix 1 t o  either Subpart P of the Regulations N o  4 or to 
Subpart  1 of the  Regulations N o .  16, nor does  the claimant 
have  a n  impairment which i s  medically the  equivalent of a list- 
e d  impairment.  
(7) The  claimant's past relevant work consists of employment 
a s  a gravel truck driver, a carpenter's helper. and an autorno- 
bile dealer ca r  preparer. 
(8) Despite his impairment. the claimant retains the residual 
functional capacity to  walk u p  t o  100 yards stopping once. to 
be o n  his fee t  for u p  t o  20 minutes. t o  bend halfway to his toes 
and  t o  lift and  carry u p  to ten (10) pounds. 
(9) Said residual functional capacity permits the claimant to 
perform work of a sedentary nature on  a sustained basis. 
(10) The claimant's past relevant work required the functional 
capac i ty  t o  perform work of more  than a sedentary exertional 
level. 
(11) The claimant's impairments d o  prevent him from meeting 
the  physical and mental demands  of past relevant work. 
(1 2) The  c la imant  was 43 years of age  at t h e  alleged onset and  
was  45 years of age  a t  the  d a t e  last insured, and was 46 a t  t he  
t ime of hearing; each  of which is defined a s  'youngerindividu- 
al.' 
(13) The  c la imant  has a limited education. 
(14) The  claimant's past  relevant work was  of an 'unskilled' na- 
ture. 
(15) The  claimant's impairment is solely exertional. in tha t  it 
gives rise to strength limitations. 
(16) In view of t h e  fac t  t ha t  the  claimant's maximum sustained 
work capabili ty limits him t o  performing work of a sedentary 
na ture ,  and  tha t  the  claimant was a "younger individual," has  
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In January of1978 appellant was examined by Jack McCue, M.D., 
who determined f rom X-rays that the appellant had a normal upper uri- 
nary tract, but  opined that the urinary frequency and hesitancy were 
suggestive of prostatism. Dr. McCue urged further examination of the 
urinary problems by a specialist in this field. 

Appellant then saw such a specialist. Or. Will iam E .  Nuesse. a board- 
certif ied urologist. in July. 1978. Dr. Nuesse found absolutely normally 
functioning kidneys, normally draining uterers, and a bladder which 
functioned normally. Because there was no evidence of any abnormali- 
ties in his urinary tract, Dr.  Nuesse felt t h a t  he was dealing wi th  a basi- 
ca l ly  healthy urinary tract. Dr. Nuesse further stated that frequent uri- 
nat ion does not necessarily indicate a disease, but can result f rom psy- 
chological problems, Finally, Dr. Nuesse noted that the appellant had 
had no medical treatment whatsoever for his urinary problems and that 
many drugs which would help patients decrease their voiding frequency 
were available for  reasonable medical treatment. Or. Nuesse recom- 
mended against the granting of any disability prior to at least  such med- 
i c a l  treatment 

The appellant himself testified that he had significant urinary f r e  
quency problems for over six months and dating back to a year, wi th 
somewhat less frequency in the beginning, requiring him to  urinate 20 
t o  30 tlmes a day and five.tirnes a night. He indicated that for the prior 
two  weeks, since his examination wi th  Dr. Nuesse, such frequency was 
not necessary a t  a l l  Although the appellant testified that there was 
some seepage during that period. he said that hts urtnary frequency was  
approching normal; indeed claimant did not show any necessity for uri- 
nat ion unt i l  one hour and forty-five minutes into the hearing. 

O n  the basis of this evidence the AL] concluded that there was no im-  
pairment resul:ing from urinary disorders. We think that he was sup- 
ported by substantial evidence in  this decision. The  A L ]  was entitled to  
rely o n  the evaluation and opinion of Or Nuesse. the only urologist 
who examined appellant and only physician who performed tests on hls 
urinary system. The ALJ was also entit led to consider both his own ob- 
servations of the appellant's voiding frequency and the appellant's 
statements that after his visit t o  Dr. Nuesse his urinary frequency was 
approaching normal. I n  l ight of this evidence and the fact that "[i]t i s  for 
the Secretary, not a reviewing court ,  t o  determine what weight to give 
to particular items of  evidence," Miranda v. Secrerary of Health, Educa- 
tion, and Welfare, 514 F.2d 996, 998 (1st Cir. 1975). we cannot say that 
the Secretary's determination that there was no nonexertional impair- 
ment resulting f rom urinary'tract disease was not supported by substan- 
t ia l  evidence. Thus, the ALJ did not misapply the guidelines when he 
failed t o  consider a nonexistent nonexertional impairment. 

I l l  

The appellant also claims that the ALJ erred in his failure to apply the 
age criterion of the grid in a flexible manner. The appellant contends 
that the "age" criterion of the grid i s  meant to refer t o  "physiological 
age" rather than "chronological age." Appellant bases this contention 
on the argument that physiological age i s  more relevant to the determi- 
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nat ion of dsabi l i ty  than i s  chronological age. and further argues that i f  
chronological age alone i s  considered, then the use of the age require- 
ment creates an unconstitutional irrebuttable presumption. We believe 
that the AL] correctly applied the age criterion when he considered 
chronological age only and that the application was constitutionally 
sound. 

In 1975, when the appellant first applied for Disability insurance Ben- 
efits and Supplemental Security Income, his chronological age was 4 3 .  
He was chronologically 4 5  o n  Sept. 3 0 .  1 9 7 7 ,  when his insured status for 
the purpose of disability benefits expired, and chronologically 46 a t  the 
t ime of  the hearing.> According to the classifications established in the 
guidelines appellant was at all relevant times a "younger individual" in 
either the 18-44 o r  the 45-49 age bracket. For a person of appellant's res- 
idual work capacity. education, and previous work experience in either 
of those age brackets a finding of "not disabled" i s  directed by the grid. 
Appellant claims, however. that his physical age was much in advance 
of his chronological age and that he should have classified as an indi- 
vidual "closely approaching advanced age." Were he so classified, the 
grid would direct a finding of "disabled." 

The appellant points to  evidence of his premature aging in the record 
consisting of general statements to the effect that a t  various times he 
looked older than his stated age, two made by doctors and one made by 
a Social Security Administration of f ic ia l  Each of these siatements re- 
flects a visual impression of the appellant's appearance and i s  neither 
based on specific testing results nor i s  l inked to any particular claims of 
resulting impairment. No reference to physiological z.ge as such was o f -  
fered at  the hearing. and in his brief the appellant offers no indication 
of  what his precise physiological age i s .  but  merely suggests that i t  
ought t o  b e  at least four years older than his chronological age.' He 
claims that the ALJ erred in ignoring this evidence of early aging 

It i s  our opinion. however. that the age criterion in the guidelines was 
meant t o  incorporate chronological age only and not to refer to physio- 
logical age. There i s  no evidence whatsoever that the regulations were 
intended to encompass "physiological age" rather than the common. 
well-known concept of chronological age. Physiological age i s  not a 
standard measure supported by any established scientific guidelines. I t  
i s  not capable of precise or accurate determination; indeed, the appel- 
lant  cannot say what his precise physiological age i s .  but merely COP 

tends that it must be at least f ifty. Although it may be that there i s  such 
a thing as physiological age which can be roughly calculated. we be- 
l ieve that  the use of exact years in the guidelines implies reference to  a 

- 

'Appellant's insured status for the purposes of Disability lnsurancc Benefitc expired on 
September 30.1977. and therefore he needed to be found disqual i fd as of or prior to that 
date to be eligible for disability benefit% There i s  no insured status nquirement. however, 
under the Supplemental Security Income program. 

'Apellant w w l d  have to have been even further in advance of his chronological age 
than is suggested in his brief in order to be found an individual "CIOKIV approaching ad- 
vanced age" at the other relevant dates of June. 1975. when he first applied for benefits. 
and September 30.1977,  when his insured status tor disability benefitr c x p t d .  
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measure  tha t i s  exactly determinable in years. not the inherently impre- 
cise concep t  of physiological age. We are fur fher  bolstereh in this con- 
clusion by  theguide l ines  reference t o  "age" in the  context of a border- 
l ine situation. A "borderline situation" exists when there would b e  a 
shift in results caused  by "the passage of a few days or months." 43 
Fed.Reg. 55359.' This definition clearly contemplates a determination 
of a g e  that i s  tied to some  specific calendar d a t e ,  as  is chronological 
age. In cont ras t ,  physiological age  could not be SO accurately deter-  
mined a s  t o  make  this definition of a borderline situation meaningful. in 
shor t ,  w e  a re  unwilling t o  believe that the  Social Security Agency would 
in t roduce  such a n  imprecise and  unusual concept  as  physiological age  
in to  their guidelines without clearly indicating the departure from 
chronological age.' 

The appel lan t  goes o n  t o  a rgue  that if  "age" is meant to b e  "chrono- 
logical age" then  t h e  guidelines establish a n  irrebuttable Presumption 
which  prevents a claimant from introducing relevant evidence. ;.e., his 
physiological a g e ,  as to the  ult imate issue, which is disability. Because 
such  a n  irrebuttable presumption so limits h im,  the  appellant argues 
tha t  it unconstitutionally deprives him of d u e  process of law. In support  
of this conten t ion  the  appel lan t  cites Vlandis V. Kline, 412 U.S. 441 
(1973), in which t h e  Supreme Court held that an  irrebuttable presump- 
t ion of nonresidency for s tudents  who began school as  nonresidents was  
unconstitutional. 

The  VIandis analysis has ,  however,  been  limited by the  Court's subse- 
q u e n t  decision in Weinberger v. S a l f i ,  422 US. 749 (1975). In that ca se  
the  Cour t  upheld a dura t ion  of marriage requirement for the  receipt of 
surviving widow';.and children's benefits. establishing that in the  c a s e  
of a Social Security classification " ' the Due Process clause can  be 
thought  to interpose a bar only i f  t he  s ta tu te  manifests a patently arbit- 
rary classification, utterly lacking in rational justification.' " 422 U.S. a t  
768,quoting Fleming v. Nesror, 363 U S .  603.611 (19601. 

I t  is our opinion tha t  t h e  use  of chronological age  is not so utterly 
lacking in rational justification a s  t o  run afoul of the Due Process 
clause.  In taking accoun t  of age ,  t he  Secretary has  recognized "the in- 
creasing physiological deterioration in t h e  senses, joints. eye-hand co- 
ord ina t ion ,  reflexes, thinking processes, etc. ,  which diminish a severly 
impaired person's ap t i t ude  for learning and  adapta t ion  to a new job." 
43 Fed.Reg. 55359. " W r k  capac i ty  does  decline as age  increases be- 

'In the case of a borderline situation. the Secretary is directed t o  apply the guidelines 
flexibly t o  avoid dramatic rhifo in results. Appellant also claims that his physiological age 
m a d e  him a borderline case and that  the ALJ should thus have adopted a flexible approach 
to t h e  grid. It Is clear however that  the appellant i s  not a borderline case within the intend- 
ed meaning of the regulations as it requires a passage of a t  least four years, rather than "a 
few days or months" to place him into the  higher age classification. 
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'Nor arewe convinced that  Congress. in refening to"age" a s  a factor to be considered 
in determining disability. meant  to  refer to anything other than chronological age Had 
Congress purposely intendcd to refer to physiological age. it. too. would have signalled 
this departure  from the expected by clearer language. instead Congress simply noted that 
a g e  was  a relevant factor and  accorded the  Secretary broad powers to  issue regulations 
which would take age into account  as a part  of dirabihty. 42 U 5. C. 5 42Wd)(2). W e  can- 
not f ind that  the  Secretaty exceeded his powers by contravening Congressional intent 
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y o d  a &tain age ;  this i s  a logical a n d  reasonable factor to be taken 
into account," Stallings v. Harris. 493 F.Supp. 956, 960 (W.D. Tenn. 
1980) 
. Moreover.  t h e  specific use of chronolonical rather than physiological 
a g e  is a consti tutional means of classification. Weinberger makes it 
clear t ha t  the validity of a classification depends not  upon whether the 
classifying regulation fits the purpose of the  classification precisely, 
correctlyid-entifying all members of the  class, bu t  rather upon the exis- 
tence  of a rational relation which links the classification t o  a reason- 
ab le  end  coupled  with inherent difficulties in' making individual deter- 
minations. 422 U.S. a t  777. In this ca se  chronological age  is rationally r e -  
lated to those  bodily changes which occur  with approaching old age.  
albeit  sooner  f o r  some  people than for others. Given the  inherent diffi- 
culties in'defining. much  less proving. physiological age  on an individu- 
a l  basis, we think tha t  classification by chronological a g e  is appropri- 
ate.  Such a classification does  n o  more  than impute t o  each  member of 
an age  bracke t  t he  average effects of aging for persons within that age  
bracket.  That imputation may underestimate the effects of aging on  
some  and  overes t imate  those effects for others. yet the classification is 
defensible in light of the  morass into which attempts t o  determine the 
physiological a g e  of claimants would lead. 

Final ly,  we no te  tha t  contrary t o  the  appellant's fears.  this decision 
will not prevent a claimant from introducing evidence of his disability. 
A c la imant  is free t o  show any discernible exertional or nonexertional 
impairment.  I f  t he  effects of premature aging for an  individual should 
rise to the  level of a demonstrable o r  measurable exertional o r  nonexer- 
tional impai rment ,  there is no bar t o  the  introduction and  consideration 
of ev idence  related t o  tha t  impairment. The use of chronoiogicai age in 
the  a g e  criterion portion of the guidelines merely eliminates specula- 
tion a b o u t  intangible, subtle,  unmeasurable changes in the aging proc- 
ess. There  is n o  cognizable prejudice to the appellant or to other claim- 
ants in t h e  elimination of such speculation. 

Affirmed. 


