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i1 Fogg v. Schwesker,1s.tC|r<:u1t,Cuv. No. 81-1232(10/13/81) June 18,

3% . on Dece

'1‘,: When the claimant applied for supplemental security income and disability in- tions we:

|- surance benefits. the Social Security Administration (S5A) found that the claim- Adminis:

| : ant could not do his formeér job, but that he could do sedentary work. SSA deter-

. mined, under its Medical-Vocational Guidelines, that the claimant was not dis- pea.red £
;‘fj abled and denied his applications. The claimant appealed, contending that SSA claim de
kY had failed to consider the effects of his urinary problems on his ability to perform was not
E.‘_' sedentary work. He also contended that the age criterion of the guidelines is review ¢
F i meant to refer to “physiological age” rather than ““chronological age.” He based id
[ S; this contention on the argument that physiological age is more relevant to the de- evt enF:
e tecrmination of disability than is chronological age. He claimed that his physiolog- Council
b ical age was much more than his chronological age and that he should have been ing the .

: classified as an individual “closely approaching advanced age” rather than as a Human
R “younget individual.” Had he been so classified, the guidelines would have di- Appe

- l rected a finding of “disabled.”” The claimant went on to argue that if age is meant DDV

o to be chronological age, the guidelines establish an irrebuttable presumption of Mair
i which prevents him from introducing relevant evidence of his disability and thus and ora
t unconstitutionally deprives him of due process of law. Contrary to the claimant’s strative

b o contention, the court found that SSA had considered the claimant’s urinary prob- that the

wo lems and had concluded that he did not have a urinary tract disease. It also found t
55‘.5 no evidence that the regulations were intended to encompass physiological age grantec
,g‘i rather than chronological age. Consequently, in affirming SSA’s denial of the peals fr
§ / claimant’s applications, the court he!d that SSA’s determination that the claim- The *
3 ant did not have a nonexertional impairment resulting from a urinary tract dis- in this :
i ease was supported by substantial evidence. The count further held that the age found
T criterion in the guidelines was meant to incorporate chronological age only and e
HE thus does not refer to physioiogical age. The court further held that the use of Federa
; o chronological age does not prevent a claimant from introducing evidence of his o to Sub
Lo ot her disability and is a constitutional means of classification. 3..' (for Su
be . curity

BREYER, Circuit Judge: {“ of rule
.l'_ & or 'no
Y‘i This case is an appeal from a decision of the United States District age, e

'-.ii Court for the District of Maine affirming the decision of the Secretary of any in

Bl Health and Human Services that the appellant, William H. Fogg, was the de

"o . Ly .

i not disabled within the meaning of 42 U.S.C. §§ 423(d)(1)(A) and streng
L * 1382c(a)(3). Specifically, appellant claims that the Secretary improper- he ha
r-l. ! ly applied the'Medical-Vocational Guidelines {the ~guidelines”) which heavy
;i" have been adopted by the Social Security Administration in order to aid ) either
L : in the determination of disability in that he (1) failed to take into consid- 0 is dire

b eration limitations on the appellant’s ability to perform sedentary work, s findin
i and (2) failed to apply the age criterion in the guidelines in a flexible n :
i manner. Because we find that the Secretary properly considered appel-
; lant’s nonexertional limitations, correctly applied the age criterion, and _ : to e;:
! is supported by substantial evidence in his determinations of fact, we s sary o
affirm the decision below. Y rules ;
. 2 evider
) | =¥ © toben




JRTIVINY ot

TTL A . = % rons

I ADSVA S SS NI,

i ,:'; .
i [
{if e !
.:',““; 4
"'”f‘ A
MR 10T
et
e
k3N

I P w2 JeT TR S RN W 7S 3§ e s #3T A

e

NI AL

AR TTAS £ofa]

i

T -

£98

L, 13pUN3I3Y $11jauaq O}
14815 3yl ysHgeIsa 01 19pI0 Ul Jwes 3yl Juysiuing pue 3uiyel JO POYIIW Y PUB IDUIPIAZ
puE 5300:d 3yl jO JUIIXI PUR INJBU Y JOJ IPIACID pup 31e)nBas O3 sUOKIRINBI pUR $3jM)
330033 pue 3|qeuOsEI) JAOPR [|BYS pue "SUOINACIA YdNns 1IN0 Ased o) 3lendoidde 4o Aues
-$323U 348 Udiym T3NSIyl JO SUOISIAOIG YT YIIM JUIISISUODUL 30U T $NPRd0Id ysQRISs o3
pue suoIPNE3) PuUR $INU IRRW O AJIOYINE PUR JIMOd {[N) IARY [[RYS AURIFIDISG 3yL..,

3yl 10U }] "2UO}R SUONEBLIWI jBUOIIIIXA U0 Paseq , Aligestp,, O 3uipury
2 3Q UBD 343yl JOYIayMm UIWIII3P O) PuI 3yl O iS4ty uin) O) paldraup s
Asp181235 oyl ‘siuswneduw |PUOIIIAXA SIY O UOIIPPR Ul 1O JUO|e J3YLa
"SuO1IeIIWI] [PUOIISIXIUOU SBY JUBWIRID © §| JOM AARIY AJaA 1O “Aaeay
“wnipaw “Iy3d) CAIRIUBPaAS Op 031 Audeded jiom [BnpISal Iyl pey ay
Jayioym uruiwiaiap Ul PalaPISuOd Si 3dUIPIAI 1YY “uonelw Yiduans
e '3y tuawsieduwn |PUOIISX3 UR SRY JURWIRID JY) §| uONIRUIWIINAD I
Ul $93215 OM] 1B PAIIPISLOD §1 JURWIR|D © AQ paidyyns juswnedun Aue
10 32UapIAd 1EDIPILY 3DUINIACX3 §IOm SNOiA3sd pue ‘uonNedINps a3e
“woad oy Auprge (enpisal s Jurwied ayl uodn paseq  Alpges:p ou,, Jo
LAMPIGESIP, JO UOISN|DUOD B 103.1P Ydiysm "puid 2 01Ul paziurds0 "$3(ns O
SRS 2 10 115U0D sauepind 3say ), {21S0r § DSTN Ty TS0T § 10w Ao
-25 121006 3yl 01 juensind Paldeud (SwodUl ANDaS jRIulwa|dang 0y
SuUOEINSaY [8IIP4 O IPOD 3Y) JO 07 3j}L 10 9Ly Wed JO | 1edqgng o)

11 VPUASaY pue (S11jaUsg SDURINSU] ABBGTSI J0)) suonenday (Tiagos

10 3POD AYL JO 0T L 1O FOF Wed J0 ¢ 1edgng 01 |f xIpuaddy 1@ puno:
SerljupinT) [BUCIIEDOA-|BIIDILN o4l 4O #31 AG paAansp sem " jeadde siyi w
SINCsiD ur Sutpuly 3yl TANIgRSIP QU 10 LONZLIWEIAP $ AIRISIDAS Iy}
uoIS129p S1yl woul sjead
0T utaddy IUSWBPN! AJewwNS 101 LONoW $,AIRI3I23S 3yl poiwesd
PUT 33U2PIAD [RPIIURISNS AQ Pa1JOddNs sea uoIsIDaP §,A1RI3ID35 Ay ity
DIay Tsaied ayy AQ papy $381q Yl JO UDITRIEDISUOD PUR PIOD3I IAIIRILS
AUIUDE 3YL 10 M31ADI U0dN T1IN0D 3y DaArem SEMm wawndie 1240 DU?
wawionl AeWwwNg 10y Pasdw $31LRd Ylog matAds 3uINsas Juieiy 10
TSI G4 104 1IN0 1DUISI(] $91RIS PaliUN) 541 Ul NS A luracdy
mataas jeiipnl oy idalgns "sadiasag uvwing
PLT UNPAH JO AJRIBID9G 3yl JO UOHSIDAD |BUi) 3yl uOISIdap S {w 9yl Jur
-I3PUDdI AGIIAYL T jRIUap SNo1AdId $11 dUNEDRA JO) S1SRQ OU PUNO} J1IDUNDT)
sjeacddy 94l “6/61 6 J9QUISAON UO luR}jacdR AQ palitwigns adouadiNg
12103 |PUOINPPER 1O UOIIBIIPISUOD UGN "§/61 "L ISNBNY LO M1l
101 15anhal s jue)jadde patuasp {1DUNO) spacdy 3y PIjges:p iou sEm
UTACaT Y 1Pyl PUNOL {1V AUl THHL BT YHEW UQ T0A0U Ip WHT|D
34 DAIBPISUOD Oym (,, [TV,.) 38PN{ M2 ] IANBIISIVIUPY UP 3.0)9G pasead
-CT 33203 JRUONBDOA B puR ‘A3ulolte siy uepaddy uQueasSiuiwdy
ALIND3G 2100 9Y) AQ LOITRISPISUODAL UC PUR AjJR11IUL PIIUID 333M SUDH
eD1dde 3say) '3lep 1asuo dwes ay) Suidape /6L /7 12qQuaedeq NP
svoneddde papy uiede 3804 uyy Pajradde I0U M PUR /6L TGL au‘ﬂ[
UO DAIUAD D1am SWHPD 3say )l Swapqo:d 3uiyiesiq pue 1sayd pue 533|
Sty W swied J0 95nEd3Q "G/ L TAUN( Ul §i0s 01 3(qPunN JWOodaqg PrY 3y
Wy podae A 961 TG1 JOQWAA0N UO AWOdU] AJuNdas [RID0S jeiuaw
-pddng pue s1yaudg aduevinsuy Alpqesig ol paydde Aljeud3110_3UIeyw
THOUND0Y 15944 JO WUARISAT PIOIPIA Wisan0p B F304 TH O Wweyps

¥

Rl USS LLIHYVSIA

IR

c g Sl




—azao

s

vt g ey

g ms o e e e e e

SSR 1982 DISABILITY

rules reflecting the individual’s maximum residual strength capabilities,
age, education, and work experience are to provide a framework for .
consideration of hiow much the individual’'s work capability is further
diminished by those nonexertional limitations. In considering the effect
of nonexertional limitations all of the refevant facts of the case are to
be considered. Appendix {1, § 200{e} (2. :
in applying these guidelines, the AL} made the following findings of ; This ai
facts: 8 Medic
» failed
perfor
of the

‘.

a
to!
N¢
N
cli

(4) The claimanttas the following medically determinable im-
pairments: Chronic obstructive lung disease with a severe ob-
structive component; bullous emphysema; muscular chest
pain; and residuals of pelvic fracture with mild to moderate
pelvic pain which can be exacerbated by activity. There is no
established urinary tract or bladder disease, no evidence of h App
peripheral vascular disease, and no evidence of any coronary : troduc
disease. requir
(5) The claimant’s impairment is severe in that it significantly - e 3 ity to|
limits his ability to perform basic work-related functions. =, i ence ¢
(6) The claimant does not have an impairment which is listed 1 a failt
in Appendix 1 to either Subpart P of the Regulations No 4 or to which
Subpart | of the Regulations No. 16, nor does the claimant The
have an impairment which is medically the equivalent of a list- pellar
ed impairment. estab
(7) The claimant’s past relevant work consists of employment that
as a gravel truck driver, a carpenter’s helper, and an automo- 15 A
bile dealer car preparer, E g suUpp
(8) Despite his impairment, the claimant retains the residual B : The
functional capacity to watk up to 100 yards stopping once . to out b
be on his feet for up to 20 minutes, to bend halfway to his toes vides
and to lift and carry up to ten (10) pounds. porte
(9) Said residual functional capacity permits the claimant to tary,
perform work of a sedentary nature on a sustained basis. resol
(10} The claimant's past relevant work required the functional acco
capacity to perform work of more than a sedentary exertional bY 54
level. : minc
{11) The claimant’s impairments do prevent him from meeting A Pera.
the physical and mental demands of past relevant work. ’ : Tt
(12) The claimant was 43 years of age at the alleged onset and nary
was 45 years of age at the date last insured, and was 46 at the nary
time of hearing; each of which is defined as ‘younger individu- :s;(
al’ ' ‘
(13) The claimant has a limited education. adm
{14} The claimant’s past relevant work was of an ‘unskilled’ na- test:
ture. . R cate
(15) The claimant’s impairment is solely exertional, in that i < ingl
gives rise to strength limitations. A
(16) tn view of the fact that the claimant’s maximum sustained
work capability limits him to performing work of a sedentary con
nature, and that the claimant was a “younger individual,” has . » g:";

whe
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DISABILITY SSR 1982
a 'limited. education and an ‘unskilled’ past relevant work his-
tofy, Rules 201.18 (for age 45) and 201.24 (for age 43-44), Table
No. 1. of the Appendix 2 to both Subpart P of the Regulations
No. 4 and to Subpart | of the Regulations No. 16 directs a con-
clusion of ‘not disabled.’

This appeal is limited to a challenge to the ALl’s application of the
Medical-Vocational Cuidelines in that it is contended that (1) the AL]
failed to-take into consideration limitations on the appeliant’s ability to
perform sedentary work , and (2) the AL] failed 10 apply the age criterion
of the grid in a flexibie manner

H

Appellant claims that his urinary problems, evidence of which was in-
troduced at the hearing. constituted a nonexertional impairment which
required the ALJ to consider the effects of those problems upon his abil-
ity to perform sedentary work. Appellant further argues that in the pres-
ence of such nonexertional limitations use of the grid alone constituted
a failure to carry the burden of establishing that alternate jobs existed
which appellant could perform.

The short answer to this objection 1s that the Al] did consider the ap-
pellant’s evidence of urinary problems and concluded that “(tjhere 15 no
established urinary tract or bladder disease,” Finding No 4, and further
that “"[t}he claimant’s impairment is solely exertional .. " finding No
15. After reviewing the record, we believe that these conclusions were
supported by substantial evidence.

The limited role of this court in reviewing these findings of fact is set
out by the Social Security Act § 205(a). 42 U. S. C. § 405(a). which pro-
vides, in part. that “[t)he findings of the Secretary as to any fact, if sup-
ported by substantial evidence shall be conclusive . .. " Thus the Secre-
tary, as trier of fact, is charged with the duty to weigh the evidence , to
resolve material conflicts in the testimony, and to determine the case
accordingly. The findings of the Secretary are conclusive if supported
by substantial evidence, i. e., such relevant evidence as a reasonable
mind might accept as adequate to support a conclusion. Richardson v.
Perales, 402 U. S. 389 (1971).

The evidence adduced at the hearing with regard to the claimed uri-
nary problems was as follows. The appellant testified that he had uri-

"nary problems involving both voiding frequency and bladder inconti-
nence. He offered evidence that in October of 1966 he had bloody urine
and pain in the abdomen associated with urination. At that time he was
admitted to Camden Community Hospital, Camden, Maine, where all
tests including cystoscopy and bilateral retrograde pyelography indi-
cated that the appellant’s urinary tract was well within normal function-
ing limits. The final diagnosis was a recently passed left uretal stone.

Appellant next complained of voiding frequency in November, 1976,
when he was examined by Dr. P. A. Millington. Dr. Millington did not
conduct any tests of the urinary system, but diagnosed urinary fre-
quency as secondary to a severe accident in 1973 which resulted in
broken legs, broken pelvis, and urinary biadder involvement.
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SSR 1982 DISABILITY

In January ot 1978 appellant was examined by Jack McCue, M.D.,
who determined from X-rays that the appellant had a normal upper uri-
nary tract, but opined that the urinary frequency and hesitancy were
suggestive of prostatism. Dr. McCue urged further examination of the
urinary problems by a specialist in this field.

Appellant then saw such a specialist, Dr. William E. Nuesse, a board-
certified urologist, in July, 1978. Dr. Nuesse found absolutely normally
functioning kidneys, normally draining uterers, and a bladder which
functioned normally. Because there was no evidence of any abnormali-
ties in his urinary tract, Dr. Nuesse felt that he was dealing with a basi-
<ally healthy urinary tract. Dr. Nuesse further stated that frequent uri-
nation does not necessarily indicate a disease, but can result from psy-
chological problems. Finally, Dr. Nuesse noted that the appellant had
had no medical treatment whatsoever for his urinary problems and that
many drugs which would help patients decrease their voiding frequency
were available for reasonable medical treatment. Dr. Nuesse recom-
mended against the granting of any disability prior to at least such med-
ical treatment.

The appellant himself testified that he had significant urinary fre-
quency problems for over six months and dating back to a year, with
somewhat less frequency in the beginning, requiring him to urinate 20
to 30 times a day and five times a night. He indicated that for the prior
two weeks since his examination with Dr. Nuesse, such frequency was
not necessary at all. Although the appellant testified that there was
some seepage during that period, he said that his urinary frequency was
approching normal; indeed claimant did not show any necessity for uri-
nation until one hour and forty-five minutes into the hearing.

On the basis of this evidence the AL} concluded that there was no im-
pairment resulting from urinary disorders. We think that he was sup-
ported by substantial evidence in this decision, The AL| was entitled to
rely on the evaluation and opinion of Dr. Nuesse, the only urologist
who examined appellant and only physician who performed tests on his
urtnary system. The ALJ was also entitled to consider both his own ob-
servations of the appellant’s voiding frequency and the appellant’s
statements that after his visit to Dr. Nuesse his urinary frequency was
approaching normal. In light of this evidence and the fact that “{i]t is for
the Secretary, not a reviewing court, to determine what weight to give
to particular items of evidence,” Miranda v. Secretary of Health, Educa-
tion, and Welfare 514 F.2d 996, 998 (1st Cir. 1975), we cannot say that
the Secretary’s determination that there was no nonexertional impair-
ment resulting from urinary tract disease was not supported by substan-
tial evidence. Thus, the AL did not misapply the guidelines when he
failed to consider a nonexistent nonexertional impairment.

The appellant also claims that the ALJ erred in his failure to apply the
age criterion of the grid in a flexible manner. The appellant contends
that the “age” criterion of the grid is meant to refer to “physiological
age’ rather than ““chronoclogical age.”” Appellant bases this contention
on the argument that physiological age is more relevant to the determi-
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DISABILITY SSR 1982
nation of djsability than is chronological age. and further argues that.if
chronological age alone is considered, then the use of the age require-
ment creates an unconstitutional irrebuttable presumption. We believe
that the ALJ correctly applied the age criterion when he considered
chronological age only and that the application was constitutionally
sound.

In 1975, when the appellant first applied for Disability Insurance Ben-
efits and Supplemental Security Income, his chronological age was 43.
He was chronélogically 45 on Sept. 30, 1977, when his insured status for
the purpose of disability benefits expired, and chronologically 46 at the
time of the hearing.? According to the classifications established in the
guidelines appellant was at all relevant times a “younger individual” in
either the 18-44 or the 45-49 age bracket. For a person of appellant’s res-
idual work capacity, education, and previous work experience in either
of those age brackets a finding of “"not disabled” is directed by the grid.
Appellant claims, however, that his physical age was much in advance
of his chronological age and that he should have classified as an indi-
vidual “closely approaching advanced age.” Were he so classified, the
grid would direct a finding of “disabled.”

The appellant points to evidence of his premature aging in the record
consisting of general statements to the effect that at various times he
looked older than his stated age, two made by doctors and one made by
a Social Security Administration official Each of these statements re-
flects a visual impression of the appellant’s appearance and is neither
based on specific testing results nor is linked to any particular claims of
resulting impairment. No reference to physiological age as such was of-
fered at the hearing, and in his brief the appellant offers no indication
of what his precise phystological age is. but merely suggests that it
ought to be at least four years older than his chronological age.’ He
claims that the AL} erred in ignoring this evidence of early aging.

It is our opinion, however, that the age criterion in the guidelines was
meant to incorporate chronological age only and not to refer to physio-
logical age. There is no evidence whatsoever that the regulations were
intended to encompass “‘physiological age™ rather than the common,
well-known concept of chronological age. Physiological age is not a
standard measure supported by any established scientific guidelines. 1t
is not capable of precise or accurate determination; indeed, the appel-
lant cannot say what his precise physiological age is, but merely con-
tends that it must be at least fifty. Although it may be that there is such
a thing as physiological age which can be roughly calculated. we be-
lieve that the use of exact years in the guidelines implies reference to a

Appellant’s insured status for the purposes of Disability Insurance Benefits expired on
September 30,1977, and therefore he needed to be found disqualified as of or prior to that
date to be eligible for disability benefits. There is no insured status requirement, however,
under the Supplemental Security Income program.

'Apellant would have to have been even further in advance of his chronological age
than is suggested in his brief in order to be found an individua! “closely approaching ad-
vanced age” at the other relevant dates of June, 1975, when he first applied for benefits,
and September 30,1977, when his insured status for disability benefits expired.
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SSR 1982 DISABILITY

measure that-is exactly determinable in years, not the inhetently impre-
cise concept of physiological age. We are further bolstered in this con-
clusion by ther guidelines reference to “age” in the context of a border-
fine situation. A “‘borderline situation” exists when there would be a
shift in results caused by ““the passage of a few days or months.”” 43
Fed.Reg. 55359.* This definition clearly contemplates a determination
of age that is tied to some specific calendar date, as is chronological
age. In contrast, physiological age could not be so accurately deter-
mined as to make this definition of a borderline situation meaningful. In
short, we are unwilling to believe that the Social Security Agency would
introduce such animprecise and unusual concept as physiological age
into their guidelines without clearly indicating the departure from
chronological age.®

The appellant goes on to argue that if “age” is meant to be “chrono-
logical age” then the guidelines establish an irrebuttable presumption
which prevents a claimant from introducing relevant evidence, i.e., his
physiological age, as to the ultimate issue, which is disability. Because
such an irrebuttable presumption so limits him, the appellant argues
that it unconstitutionally deprives him of due process of law. in support
of this contention the appellant cites Viandis v. Kline, 412 U.S. 441
{1973), in which the Supreme Court held that an irrebuttable presump-
tion of nonresidency for students who began school as nonresidents was
unconstitutional. - .

The Vlandis analysis has, however, been limited by the Court’s subse-
quent decision in Weinberger v. Salfi, 422 U.S. 749 (1975). in that case
the Court upheld a duration of marriage requirement for the receipt of
surviving widow’s.and children’s benefits, establishing that in the case
of a Social Security classification  ‘the Due Process clause can be
thought to interpose a bar only if the statute manifests a patently arbit-
rary classification, utterly lacking in rational justification,” " 422 U S. at
768, quoting Fleming v. Nestor, 363 U.S. 603, 611 (1960).

1t is our opinion that the use of chronological age is not so utterly
lacking in rational justification as to run afoul of the Due Process
clause. in taking account of age, the Secretary has recognized “the in-
creasing physiclogical deterioration in the senses, joints, eye-hand co-
ordination, reflexes, thinking processes, etc., which diminish a severly
impaired person’s aptitude for learning and adaptation to a new job.”
43 Fed.Reg. 55359. “[Wijork capacity does decline as age increases be-

“In the case of a borderline situation, the Secretary is directed to apply the guidelines
flexibly to avoid dramatic shifts in results. Appellant also claims that his physiclogical age
made him a borderline case and that the ALJ should thus have adopted a flexible approach
to the grid. It is clear however that the appellant is not a borderline case within the intend-
ed meaning of the regulations as it requires a passage of at least four years, rather than a
few days or months” to place him into the higher age classification.

'Nor are we convinced that Congress, in referting to “age’” as a factor to be considered
in determining disability, meant to tefer to anything other than chronological age. Had
Congress purposely intended to refer to physiological age, it, too, would have signalled
this departure from the expected by clearer language. Instead Congress simply noted that
age was a relevant factor and accorded the Secretary broad powers to issue regulations
which would take age into account as a part of disability. 42 U. S. C. § 423(d){2}). We can-
not find that the Secretary exceeded his powers by contravening Congressional intent.
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DISABILITY SSR 1982

yord a certain age; this is a logical and reasonable factor to be taken
into account.” Stallings v. Harris, 493 F.Supp. 956, 960 (W.D. Tenn.
1980} :

Moreover, the specific use of chronological rather than physiological
age is a constitutional means of classification. Weinberger makes it
clear that the validity of a classification depends not upon whether the
classifying regulation fits the purpose of the classification precisely,
correctly-identifying all members of the class, but rather upon the exis-
tence of a rational relation which links the classification to a reason-
able end coupled with inherent difficulties in making individual deter-
minations. 422 U.S. at 777. in this case chronological age is rationally re-
lated to those bodily changes which occur with approaching old age.
albeit sooner for some people than for others. Given the inherent diffi-
culties in defining. much less proving, physiological age on an individu-
al basis, we think that classification by chronological age is appropri-
ate. Such a classification does no more than impute to each member of
an age bracket the average effects of aging for persons within that age
bracket. That imputation may underestimate the effects of aging on
some and overestimate those effects for others, yet the classification is
defensible in light of the morass into which attempts to determine the
physiological age of claimants would lead.

Finally, we note that contrary to the appellant’s fears, this decision
will not prevent a claimant from introducing evidence of his disability.
A claimant is free to show any discernible exertional or nonexertional
impairment. 1f the effects of premature aging for an individual should
rise to the level of a demonstrable or measurable exertional or nonexer-
tional impairment, there is no bar to the introduction and consideration
of evidence related to that impairment. The use of chronoiogicai age in
the age criterion portion of the guidelines merely eliminates specula-
tion about intangible, subtle, unmeasurable changes in the aging proc-
ess. There is no cognizable prejudice to the appellant or to other claim-
ants in the elimination of such speculation.

Affirmed.

b

B

LN WP PINNS ALY s e

s
pro-ips

LAPELY

b2

e v = ek b




