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e | ' COMMONWEALTH OF MASSACHUSETTS
| DEPARTMENT OF MENTAL RETARDATION

In.Re: Appeal Of(:'

T Thls- decis sion is, 1ssued pursuant to the regulatlons of: the Department of Mental -
' 4) arid M.G.L: c. 30A. ‘A fair hearing-was held-'

on . : ) ent of Mental Retardatmn s Hogan Regmnal Center
- Iocated 1n Hathome Massachusetts Those present were:

. — Appellant’s mother

- Siri Khalsa Appellant’s therapist
: Douglas White Counsel for DMR
- :.Joseph Foley T DMR Eligibility Coordinator
"Veromca Wolfe - i _DMR Regional Eligibility Manager

. -_The ewdence con51sts of the followmg exhibits and approx1mately two and one half
hours’ of oral testimony:

" 1. Eligibility Letter, 10/26/067

2. -Cutri.c_:‘ulum;ﬂ\'/:ifae.()f Patricia Shook
3. _Eligibility Determmatxon 10/ 18/06 A
. "4'.'..-’ 'Neuropsychologlcal and Pelsonahty Assessment, 8/6/02
_‘5. ’ “Atte11t10n~Deﬁ01t/Hypelact1v1ty Dlsorder,” DSM-1V |
6. “Mixed Receptive-Expressive Language Disorder,” DSM-IV
7. v-P-Sychological_ Evaluation, 3/18/05 |
8. Intellectual Functioni_ng Evaluation, 10/06/06
9. Stetson School Individual Service Plan, 5/17/05

Whether the Appellant meets the eligibility for DMR services by reason of mental
retardation as defined in 115 CMR 6.03(1).




 nieglect and physical and Sexual abuse: He was removed from his
 home when he was ten months old, and ias adopted by

' Disorder (ADHD), Post-trautiia

* documented medical evidence of front
* conttibute to his-cognitive impaitments. Mr. 1

" 766 re-evaluation, using theWechslerIntclhgence Scale for Chi

BACKGROUND

The Appel.léntv,i ' "[_is an almost nineteen year old man with a lﬂstqry of

biological mother’s -
id . '
iis biological Mothier’s sister. Mr. -
51y 11 the Methuen Public School system -
ning slacements since he was eight years -
at thé Stetson School in Barte, Massachusets. The Stetson -
for children and adolescents who exhibit inappropriate
he is diagriosed with Atiention Deficit/Hyperactivity
tic Stress Disorder; Pedophilia, Pervasive Developmental
se-Expressive Language Disorder. In addition, there’is -
tal and parietal Iobe anomalies, which may
I alsohasahistory of fire setting,

sexu

Disorder NOS, and Mixed Receptiv

SUMMARY OF THE EVIDENCE

. Thefirst evaluation of the-Appellant in the record was conducted on August 6,

12002, by Richard ] ed psychiologist; when he was fourteen years old (Exhibit -

#4).  The assessment was conducted in ¢ “scheduled Chapter
iren--Third Editien

with a regul

©(WISC-III) to measure his cognitive abilities. - He teceived the following scores:

Verbal IQ 64
Performance IQ | 73

Full-Scale 1Q 66

- ‘M. Zapf’s report makes reference to previous 1Q testing in 1998, but does not contain

any IQ scores ﬁ’or:r‘i}that-,aéSésSniqﬁtf‘ The 1998 testltselflsnot in the record. According
to Mr. Zapf, the results from both his 2002 evalyation and the prior.one were sipilat. In

addition, this clinician stated-that an “assessment through the Aphasia Screening Test
revealed continuing language problems that Seemed to be associated with both a mixed

. expressive and receptive language disorder aid limited cogpition” (Exhibit #4, p. 3).

Although Mr. Zapf desctibes Eric as having bordetline intellectual functioning, his full
scale IQ of 66 is four points below the cutoff point of 70, which DMR has recently

adopted as the 1Q number for establishirig mental retardation. His academic performance
as measured by the WRAT-3 was very poor. ’

The Appellant was next e\_/aluated-on March 18, 2005, by Joel Silver, Ph.D. This

' assessment, conducted when Mr.© __Jwas seventeen years old, was also part of a

Chapter 766, three year core re-evaluation (Exhibit #7). He received the following
scores, as measured-on the Wechsler Intelligence Scale for Children—Fourth Edition

- (WISC-IV):




- Gilver also referred to-an 1Q testing from 1998; in which Mr‘

Verbal Coznpiehension Index 61

~ Perceptual Reésoning Index | 5
Working Memory Tndex 59 .
Processing Speed Index A‘ 65

 tull Scale 1Q | 58

which, he continued, “indicates
lities” (Exhlblt #7,p.4). Dr.”
e !reportedly acmeved
" averbal 1Q 0f 90, a performance Q of 81; and a full scale TQ “of 83. This test is not in: the
"blecord and could not be the “prev1ous 1Q testmg” refetted to by Mr. Zapfin Exhibit #4;

. .becaus M, Zapi descrlbed that previous testing as simildr to his own (verbal IQ of 64,
' of 73, and full scale TQ of 66), and: ele 113 it is not. The reported 1998

E /h]Ch was the highe of the two ¢ ,cores (verbal and
' atlon, is also st aise in both the 2002 and

, ghex than his verbal

versed of this calls’i 0 questlon thi: vahd1ty S

‘dos "have the actual teport before me, 1 have

: ts altogether. _As: to the -

2 _ r. Silver’s positive éscription 0 /' at

. tim sting: (“alert an___ ully » able to “sustain hig-atfention and effort *.
-,-~thr0ughout the engthy evaluation”) tha -—vhe con31dered them to'be valid representation of.

his current funcnonmg

- Dr. Sllver descnbed his full scale IQ as “extremely low,”
Vhlghly 51gn1ﬁcanﬂy below average. ovelall mtellectual abi

t the

' The final cognitive assessment i the record was conducted’ by the North
Worcester Psyehologxcal Consultants on. October 6, 2006 when Mr: Jwas 18

yearsiold and in the eleventh grade (Exh1b1t #8). He was evaluated usmg ‘the Wechsler -
Adult Intelli gence Scale—III (WAIS—HI) and received the following scores:

'\/_'ex.bal (6} 64
Performance 1Q 78
Full ScalelQ 67

him concluded that his 1Q scores, together with his
~ extiemely low scores on the ABAS-II, “quahﬁesi ~ ota centmued diagnosis of Mild
- Mental Retardation (Exhlblt #8, p. 5). In addition, HTy stated that —roopetated with
all tasks asked of him and appeared to put forth good effort fand therefore the] test resulis
are believed to be atrue representation of his current functioning.”

The two clinicians who evaluated

['S)




L Al%o in the record was the Stetson School Individual Service Plan dated May 17;
7:2005 (Exhlblt #9). Accordmg to this report,f_‘ was at the time doing well at the school,
' kthrough in thetapy . and improved behavior being noted by the clinician who
w10te 1t (bemg of particular niote). - The report also stated that Mrf lwas doing well-
i math and had read Hamlet and Of Mice and Men durmg the reportmg period. He was -
' chagnosed with both Mixed Receptwe—Expresswe Language Disorder and Mild Mental
Retardation (Exhibit #9, p. 3).

. The service plan also included a speech and- language evaluation in whicha -
g Chmcal Evaluation of Language Fundamentals (3 CELF-3) test was administered., The'
speech theraplst who coniducted the evaluation concluded that the Appellant’s receptwe
_ and-expressive language skills were s1gmﬁcant1y below average. However, she did not
s make a dlagn051s of Mixed Receptlve—EXpresswe Language Dlsorder

Dr Patr1c:1a Shook the Department’s Ehglblhty Psychologlst for the Nor theast

ts:from the 2002
il by Dr. Silver (EXhlblt
sis of mild mental
ecause the dlscrepancy
— . , mpported in her’
'opmlon some "'other d1agnos1s than retardatlon ’

While I have gr eat respect for Dr. Shook, I dlsagree Wlth her conclusions
- regarding the: Appellant First, while it may be true that' __} as a Mixed Receptive
'EXpresswe Lan; guage Dlsorder there ‘Wwas fio test1mony th uch'a, dlagn051s is
muonslstent Wlth a. concurrent dlagn051s of mental retarda _ on The two dlagnoses can
gether ‘and-in this case, I believe that they do. Furthérmote, in addition to the
" diapnosis of mental retardation ﬁrom North Worcester Psychologlcal Consultants, the
Appellant was also so diagnosed by the Stetson School (Extibit #9). Finally, [ am
reluctant to accept Dr. Shook’s determination of ineligibility when his full-scale IQ
scores in the three valid cognitive assessments in the record were all-below 70, which is
where the Department itself has decided that mental retardation exists. To conclude
otherwise, the Depamnent should have put forth more compelling evidence in support of
its position than it did here. Finally, since DMR concedes that. Mr. f’""" ’meets its
~ standards in 1eg,ard to his adaptive living skills, I firid that its de(>151on enying him
eli glblhty Was erroneous.

" According to DMR’s regulations, in order to be ehgib]e for its services, an adu!t apphcant must have an
10 of 70 or below. See 115 CMR 2.01.

. %Forthe: reasons I have previously. discussed, at page 3 of this: dec1smn I ain not taking into consuiel ation. -

_ the TQ'resu tts that .was repotted to have achleved in 1998;




- Date: /9 ///

.FDHﬂNGSANDCONCLU&ONS

After a careful review of all of the evidence, I find that the Appellant has shown -

thal he meets the Department of Mental Retardatlon s eligibility criteria for adult

- S€r VICCS

_ In order to be ehglble for DMR supports, an individual who is 18 years of age or v
older must fieet Department s definition of mentally retarded as ‘defined at 115CMR
2.01:

Mental Retardation means significantly sub-average intellectual tunctlomng
existing concuirently and related to. sighificant limitations in adaptive
_ ﬁmctlomng

-average Intellectual F unctlomng- means an mtelhgence test

ined from the: ﬁndmgs
easures of -

id interpreted by

'_Slgnlﬁcantly Sub

Por the reasons: stated prevmusly, T ﬁnd that the Departinent’s decision that the

: Appel]ant is ineligible for serv1ces is incorrect.

fZAPPEAL

Any person aggneved by a final decision of the Department may dppeal to the

- i'iSupenor Coult n accmdance Wlﬂ’l M. G L.c30A [115 CMR 6. 34(5)]

>

Delrdre Rosenbero :
' , ' Heaiing Officer




