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Enclosed please flnd Ethe recommended decision of the hearing officer in
“the above ‘appeal . She eld a -fair ‘hearing on the ‘appeal of your
cllent 8 ellglblllty determlnatlon

'The arlng offlcer s recommended decision made findings of fact,
propose ’vconclu31ons of 1aw and a ‘récommernded: decision. Afterx
g the hearlng offlcer ‘s recommended deci51on, I ‘find that it is
ce with ‘the. Jaw and - with: DMR regulatlons and therefore adopt
“1ts £ dings of fact onclu81ons of law and reasonlng as my own. Your
'appeal is therefore” de fed. : '

You, or any person ag rieved . by this decision may appeal to the

- Superior Court . in accordance with G.L. c. 30A. The regulations
'governlng the appeal process are ‘115 CMR 6.30-6.34 and 801 CMR 1.01-
1.04.

Sincerely,

Elin M. Howe
Comniissioner

EMH/ecw
ce: . Deirdre Rosenberg, Hearing Officer
Richard O’'Meara, Regional Director
‘Marianne Meacham, General Courngel
Elizabeth Moran Liuzzo, Regional Eligibility Manager
. Patri¢ia Oney, Assistant General Counsel
Frederick Johnson,Psychologist
Victor Hérnandez, Field Operations Senior Project Manager

“.File
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This decision is 1ssued pursuant to the regulations of the Department of Mental

: Retardation (DMR) a lSCMR 6.30-6.34) and M.G.L. ¢. 30A. - A fair hearing was held on

, 2007 at the Department of Mental Retardation’s Wientham Developmental

April 23,
' »Centerzm Wrentham, Massachusetts Those presént were:
f.' ; ,

Dr. Ph111p Dmgmann Ap ‘
Patricia Oney, Esq. Counsel for DMR

------

Frederick V J ohnson Psy.D. Eligibility Psychologist for DMR

The ev1dence consists of the followmg exhlblts and one and one-half hours of oral

testlmony

= 1.‘";.DMR E11g1b111ty Letter, 8/29/06
2. DMR Ehglblhty Report 8/ 17/06

3. DMH Intake Report, 6/23106
holo cal Evaluatlon Report 3/22/06 and 4/05/06

5. Adaptive Behav1or Assessment: System 6/23/06
6. Kohlman Evaluation of Living Skills, 9/12/06

7. Guardianship Decree, 5/12/98

ISSUE

Whether the Appellant meets the eligibility criteria for DMR services by reason of
mental retardation as defined in 115 CMR 6.03(1).




k designed.for: speclal needs students. ‘His tuition was paid

| (_r Racked sufficient. nt daily living skills to be able to functic

" BACKGROUND

 The Appellant, { ' 1s a twenty—mne year-old male who lives in
Cape Cod, Massachusetts. He was born a-non-specific neuxomuscular condition
‘which:results in a lefi-sided weakness al'fectmg his posture: and stance; a somewhat

dysmorphlc faclal appearance and shurred, and at times _md15t1nct speech His sister
: ditlon Accordmg;tei;the testimony of his father,
fbeen found ehg1ble for DMR _

ca’uen serv1ces unde, “hapter 7 766 A-f_ 1 _ d:from hlgh scheol-‘" o

hteen, he attended a one-year program ata eommunlty college on Cape Cod
by the. Massachusetts

} real1zed that
O outs1de of a structured

at"age

Rehabihtatlon Conimniission. It was ‘during this time that Mr.

v:'.Eventually,d 'completed the college: program althiough it took him thtee
years 10 do so.

_ There have been. numerous attempts durmg the last. several years by Mr. q o -

' ﬁnd an appropriate living situation for the Appellant Initially he shareq at
d: from_h1gh school lf)utt was. evicted after
tment ruii by the Department of -

' Volatﬂe relatlonshxp w1th h15 father Mt

At this point, Catherine Thomas, who is the Department of Mental Health’s

‘Program Director for the Cape and Island’s Emergency Services, and who testified at the

hearing, became involved with the . She found a placement fom which
provided appropriate structure at a shelter called Champ House. { chosenot to
move into this shelter: Ms. Thomas testified that she has mvestlgate ‘many other
* programs for the Appellant At the time of the Fair’ Hearing, he had been living at
' DMH’s Crisis Stabilization Unit for approx1mately fourteen months. According to Ms.
Thomas, the average stay at the CSU is six to ten days Therefore, living at the Crisis-
“Stabilization Unit is not & long—term solutlon to the Appellant s housing problems. She
 stated that without proper structure, it is difficult for lo function in the connnumty,
: and she fears that if some agency does not assume respons1b111ty for his care, he will -




j - likely be in trouble with the police. { ___’hasmade it clear that he Wants to hve with -
‘ “‘%’ people of his. own age . and: general ablhty level. ,

SU MARY OF THE. EVIDENCE

: The only cogmtrve evaluation in the record was that of David M. Presnall, Ph.D.,
vwho met with the Appellant on March 22, 2006 and April 5, 2006 (Exhibit #4). f
1ntelhgence was meéasured on  the Wechsler Adult Intelhgence Scale—Third ] Edrtlon
(WAIS-IT). He achieved the following resulis:

Bs

Verbal 10 86
Performance IQ 85
Full Scale IQ 85
These scores place him. in: thexlow Verage: adult range of intelligence. Dr. Presnall
described thie Aj Ulant as polite anc accommodating. However, this clinician also said

- that was: con erned. that-he was too Slow and. “expressed;fear that he was not
- meetmg- standards” that were expected of h1m (Exhlblt #4, p. 2).

: adolescence

Dr Phlhp Dmgmarm a psychlatnst who has been. mvol ed wrth L s
- since ' mnedﬂt}hat from major depressron o

~ Frederick V. Johnson, Psy D., who is the E11g1b111ty Psychologrst for this Reglon, -
determined that the Appellant is not mentally retarded (Exhibit #2). In his report dated
August 17, 2006, Dr. J ohi on stated that both his IQ scores and his: adaptlve living. skill
levels disqualified Mr. § Ptrom DMR services. In addition, Dr. Johnson
‘emphasized that the Appemm’fers from sugmﬁcant psychiatric problems. He
confirmed the findings of his Eligibility Report in his testimony at the fair hearing.

FINDINGS AND CONCLUSIONS
. ”s case is’ heartbreaking. Iagree with the witnesses who testified
at this young fivan has slipped through t the cracks, and 1 share their
s’quture if he does not get the services he so obvrously needs However, -

- onl
. conicert'
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o after ‘a careful review of all of the evidence, I find that the Appellant has failed to show
by a preponderance of the eévidence that he meets the DMR eligibility criteria. My
spécific reasons.are as follows: -

: In order to be eligible for DMR supports, an individual who is 18 years of age or
older must meet the three criteria set forth at 115 CMR 6.03:

a) he must be domlcﬂed in the Commonwealth,
" b) he must be a person with. Meﬁtal ‘Retardation as deﬁned in 115 CMR 2.01, and

ccialized supports in three or-more of the following seven
ation, self-care, home hvmg, commumty use,

| c) he must be in need of Sp
. p '..
*‘health and safety, functlonal academics, and work.

There is no dlspute that the Appellant meets the first criterion and [ specifically

~ find that he ‘meets that ctiterion. However, 1 find: that he is not mentally retarded as that
- tern was deﬁned at 115°CMR 2:01'when he apphed for Department of Mental

" -Retardatlon services (sce footnote 1 below)

_-evaluation of a person ] ablllty to functlon in the commumty

: Con31stent w1th 1ts statutory mandate DMR had adopted the Amencan
: q MR) s al a "hOnty to wh10h

ly administered general intelligence tests, (b) related limitati

.' of the following. adaptive skill afeas: communication, self care, home living, social skills,
community use, self direction, health and safety, functional academics, leisure and work
must exist concurrently with sub average intellectual functioning, and the individual must

have manifested criteria (2) and (b) before the age of 18.

On the only cognitive evaluation in the record (Exhibit #4), the Appellant
achieved-a Verbal 1Q score of 86, a ‘Performance 1Q of 85, and a Fuil Scale IQ of 85, and:
hence does not have “inadequately developed or 1mpa1red intelligence,” as defined above.
There was 1o argunient or evidence that these scores did not accurately reflect Mr.

] nged its definition of mental retardation to “sxgmﬁcant sub—average .
R nee. indicated by a'score 0f 70 or below...” See. 115 CMR
peal before the new definition was adopted

s in two or more -




_js intellectual abilitics. Thus, I concur with DMR that the Appellant is incligible
for its services. ' :

APPEAL

. Any ﬁérsop»{?g}g*ﬁf:'vcd-by v_a-ﬁﬁal-...de:cjisioﬁ»;Qflhe Department may appeal to the

' sﬁiﬁéﬁar Court in accordance with M:G.L.c.30A [115 CMR 6.34(5)]-

Date:




