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May 16, 2007

paul L. Durkee, Esq.
McGuire & McGuire, PC
Counselors at Law

- 45 Linden Street

Worcester, MA 01609
Re: Appeal of ‘ * op. - Final Decision

Dear Attorney Durkee:

'Enclosed please flnd the recommended decision of the hearing officer in

the- above sdppeal .- .' She held a fair hearing” on the appeal of your
cllent’s ellglblllty determlnatlon

vThe, hearlng offlcer s . recommended decision made findings of fact,
prop”sed conclu81ons of law and~ a recommerided deClSlon _ After

’rev1eW1ng the hegring officer’s: recommended de0151on, I .find that it is’

in accordance with' the law and with DMR regulations and . therefore adopt -
its findings. of fact, conclu81ons of law- and reasoning as my own. Youxr
appeal is therefore den;ed.

You, -Or any person aggrieved by this decision may appeal to the
~Superlor -Court in accordance with G.L. ¢C. 30A. . The regulations

governing the appeal process are 115. CMR 6.30-6.34 and 801 CMR 1.01-
1.04. . :

Commissioner N
e
GIM/ ecw
cc: Deirdre Rosenberg, Hearing Officer

Terry 0O'Hare, Regional Director
Marlanne Meacham, General Counsel
Damien Arthur, Regional Eligibility Manager
. John- Geenty, Assistant General Counsel
- NVictoxr Hernandez, Fleld Operatlons Senior Progect Manager

File




COMMONWEALTH OF MASSACHUSETTS
- DEPARTMENT OF I\IIENTAL RETARDATION

In Re: Appeal of(_ e I

present were:
. B Appellant’s mother
-4 Appellant’s father
Paul L. Durkee, Esq - Appellant’s counsel
- Geenty " DMR Assistant General Counsel
= Rlchard F. Cos’ugan Psy D. DMR E11g1b111ty Psycholog1st

: _'Thei ei}idence consists. of the followmg exhibits and approxunately one and one quarter :

| 1. Lettei ef'Dra"P'alﬂ-C.' Marshall, undated
2. Psychological Evaluatiofl dated 10/16/97
3. Neuropsychological Bvaluation of David. S. Mishkin, dated 12/9/99
_.4. L udge Rotenberg Quarterly Progress Report dated 8/23/00
' 5. .:Psycholog1cal Evaluatlon dated 8/26/04 |
" 6. Kaufman Test of Educational Achlevement' dated 0/26/04
: ‘7..' Letter of Susan Brown dated 5/23/06
8. Psychological Eyalua_tion of Marcel Fajnzylber dated 8/30/06

9. ‘Eligibility Report of Richard Costigan, Psy.D. dated 3/30/06

" ISSUE

o Whether'the Appellant meets the eligibility for DMR services by reason of mental
retardation as defined in 115 CMR 6.03(1). '




‘beha xhibit #1), W
'crymg to 'the pomt of: vormtmg She. also exhlblted various selfi m]unous behaviors such

.:her stay‘ th¢r¢ Fmally, 1n‘ 2000, she was‘pl

'BACKGROUND

The. Appellant,{ ; a 22 year old woman ‘who atiends the ] udge |
Rotenberg Center in Caniton, Massachusctts. She has been a student at thxs facility since
2000. Prior to that, and since she was eight years old, Ms. Chlsholm has lived in at least

;twelve different re&dentxal settings.

Dadopteds L when she was an infant. At the age
: Two months later she was:diagnosed as having
/a5 8} VETY dlfﬁcult chﬂd whio was hard
Dt Paul C. Marshall, who evaluated the
was descnbedvas havmg extreme ‘oppositional
T tantrums, and screa;mmg and

as, bltmg and scratchmg herself;: and'head bangmg By the time she was eight years-old; .

' 0f am'by,the Dudley—Charlton Regxona] School District.
ately:¢ ‘other subsequent: remden’ual ,

§-becal be extrer ature of her behaworal problems When she was at

-, ged in vmlen -behavior to others, and on one occasion stabbed her

o brother Her history is also’ ntable; for several adm]ssmns to psyclnatrlc hospltals

In 1999, she was accepted at the Latham School in Brewster, Massachusetts.

. -However the staff at this facility was unable to manage her behavior, and after a suicide
 attempt; she was sent to Westwood Lodge, a psychiatric hospital; where she remained for

approx1mate1y six months. Het mother described her as combative and jrritable during
: aced at the Judge Rotenberg Center.
y facﬂlty in Massachusetts
“The school is an- extremely
I'shocks delivered by a
S prépnate behavior such
by the Appe ortedly, the;_ enterhas had Some success at -
) ‘ehavmr biit these 1mprovements have not been maintained.

There have been various diagnoses of: Ms. ' mcludmg ADHD-Combined
Type, Dysthyrma Psychotic Disorder NOS, Bipolar Disorder with Psychotic Symptoms
Intermittent Explosive Disorder, and Nonverbal Learning Disability.

'SUMMARY OF THE EVIDENCE

The first neu;ropsychologmal evaluation of the Appellant in the record was

~ conducted on October 16, 1997, wheht Pas 12 years ‘old (Exhibit #2) She appears

to have been hospitalized at the. Chatles sRiver: Hosp1ta1 in Chmopee Massachusetts, at

 the time, and was referred for testlng becaise of “continued out-of-control behavior while

on the unit” (Exh1b1t #2, p.1) The test administered, among others, was the Wechsler
Intelhgence Scale for Chﬂdren—Thud Edition (WISC-III). She received the following
scores: . .




 PerformanceIQ -+ 73

Full Scale1Q 82

- The significant discrepancy ‘between her verbal and performance scores was noted by the
clinician-who conducted the assessrent, Deane Zarvis, Psy.D. Nevertheless, a full scale
1Q was computed, even though it is niot the practice to do so when there is such-a
substantial difference between the verbal and performance scores. In addition to the

- WISC-IIL the Appellant underwent several sychological tests. According to Ms. Zarvis,
4 Phada 0§ th aniy complexity. - She also

i WO : t psychotic; she “appears

I 'of personality” (Bxhibit #2,.

highly structured residential

was next assessed on December 2 and 9, 1999, when she was fourteen.

1 onths old and a student s the Latham School in Brewster,
assachusetts (Exhibit #3). ‘The Kaufian Brief Intelligence Test (K-BIT) was used to
“measuré her cognitive abilities. Her scores were as follows: v

yeats.
‘Magsachu

Vocabulary . 8

Matrices 77

Composite 78

- According to Dr. Richard Costigan, who made the Appellant’s eligibility determination
 and testified for the Department at the bearing, the vocabulary, matrices and composite
categoties of the K- ghly equivalent tothe verbal IQ, performance IQ and full
“scale 1Q categoties of the WISCHIL Thus, her cognitive profilé in 1999 was similar to
that 0£1997. |

B On August 26, 2004; the Appellant was evaluated by Mark Nacht, consulting
‘psychologist to-the Judge Rotenberg Center, as part-of her three year Chapter 766
reéevaluation (Exhibit #5).4 _ had been a student at the Rotenberg Center since 2000.
Although shé was nineteen and a half years old at the time and thus beyond the eligibility
period, I'have included the results to show that her IQ scores have been consistently
‘above the range where DMR could haye found that she was mentally retarded. She
achieved the following results on the Wechsler Adult Intelligence Scale-Third Edition
(WAIS-II): -

 Verbal IQ 79




L Accordmg to Mr: Nacht, “..;

"-;progre : re ort l

”eonﬁrmed by her mother S testlmony

Performance IQ 76
Full Scale IQ 76

Yexhibited an appropriate affect throughout the testmg, |
‘showed no signs of fattgue” (Exhlbrt #5). He

ied to give her best eff )

’ 3eoncluded'that the results were both rehable and valid measures of her cognitive abilities.

~ The final evaluation of Ms. { Rin the record occurred on Au0'ust 30, 2006 -
(Exhlblt #8). This assessment was also carried out beyond the eligibility period. Her

~ scores at this time, as measured by the WAIS-III, were as follows:

Verbal IQ 74
Performance IQ 67

Full Scale 1Q 68

| Clearly, these sScores were s1gn1ﬁcantly lower than those the Appellant | had-achieved
» durmg the ehglblhty perlod (up to and including 18 years of age). The clinician who

t, Marcel Faj nzylbe1 Ed!D. _noted that her scores were

There was testlmony atthe hearing that' ﬁs an avid reader and the record

| “mcludes a. progress report fromithe Rotenberg Center listing the books she had read

durmg one month in 2005 (Exhlblt #4) These included Of Mice and'Men, One F lew
‘and five other novels of similar d1ﬁiculty Accordmg to'the

’ v-requn'ed to-write a comprehensrve essay of a teacher-selected
ovel &: h'month'as part of her Individual Education Plan (IEP) (Exhibit #4).
1es 1o do extremely well on ﬂ'llS ob]ectlve [although]

The Appellant S srcuatlon is very unsettling. Even if her behavior could be
managed outside of the highly structured environment in which she now lives (and there
was nothing in the record to suggest that it could), her parents cammot possibly care for
her. Both-are elderly, and her mother is gravely ill. Ina letter to the Department of

~‘Mental Retardation, Susan. P. Brovvn, the Admmlstrator of Special Needs for the Dudley-
L Charlton Reglonal Schoel Department ‘wrote that “[a]lthough it sounds melodramatic;

_ ill become. homeless if she does not obtain adult services’ > (Exhibit #7). Allof
den_ce in the ree_ord 1nclud1ng the testimony recelved at the fair hearing, supports -
scrrptlon oft ‘ Pas one of the “neediest and most. 1mpa1red students I have every




' -'-older must meet the thrée cri

‘term cfined at 115°CMR 2 ‘apphed for Department of Mental
Retardatlon serv1ces (see footnote 1 below) .

€nco unteled” (_.) Nevertheless ‘I ﬁ_nd_that the ev1dence supports the Depa1 lment S

F]NDINGSAND CONCLUSIONS

After a careful review of all of the evidence, and despite e — bbvious
need for a highly structured re31den’ual sefting, I ﬁnd that she has failed to show by a
preponderance of the ev1dence that she meets the DMR eligibility critefia. My specific
reasons are as follows :

In order 10 be. e11g1ble for DMR_ supports, an. individual who is 18 years of ageor
eria set. orth at115 CMR 6.03:

a) vs‘he'-miist be do'mi'ciled in __the Commonwealth,
b) she must be a person with Mental Retardation as defined in 115 CMR 2.01, and

¢) . she must be i in need of spec1ahzed supports in three or more of the followmg seven
: on self-care home living, commmnty use,

Byv statute M G L c: 123B _sectlon 1, a mentally retarded person “is a person

dg_::df‘by es"“:bhsh_ _:fstandards ava:llable for the -
the commumty '

- ‘Cousistent with its statutory mandate, DMR had adopted the American
Association oni Mental Retardation (AAMR) standards as the clinical authonty to which
it referred in determining whether an individual has * ‘inadequately developed or impaired
1nte1hgence ” and the AAMR standard was in effect when Ms. Chisholm applied for
DMR services. The AAMR standards establish a three:prong test: (a) the individual
must have 51gn1ﬁcant1y sub average mtellectual funcuomng defined as an IQ score of
approx1mately 70t0 75 or below, ‘based on assessments that include one or more
individually. admlmstered general mtelhgence tests, (b): related limitations-in two ot more

-of'the: followmg adaptlve sk111 areas: commumcatlon self care, home living, social skills,

mental retardatlon” to s1gmﬁcantly sub~ave1age '

g "d-;ts defini honb__o

-5




: commumty use, self direction; health and afety, functional academics, leisure and work .

; _ena (a) and (b) before the age of 18.

' F ' -the reasons stated previously, I concur with the Department of Mental -
the-Appellant does not havé “in inadequately developed or impaired

a8, ev1denced by her IQ scores and academic accomplishments, and is thus
1nellg1ble for its services.

APPEAL

Hemng Ofﬁcer :

intellectial finctioning, and the individual must




