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Gerald J. Morrissey, Jr: .

eakaailailoWi
Area Code (617).727i.5608

(617):'6.247.1504

Eilcioee4*P.	 lincl.. the recommended deciSion of the hearing officer in
the above appeai.  She h	 leld a fair hearing on the appeal of your
ciien:Evs'.eligi.bility determination....

The heAVing. officer's ,' recommended decision made findings of fact,
proposed.' 66fic1-66,t944 of -.1thA! and a re commended .decision.	 . After
review1	 ,0i.l'-ill::cfficer's recommended, decision, I find that it is
1:1):..:4CAO 64P	 6 . 1414 and with - DMP.. regiilatiOn84nd:therefOre adopt ,.

conclusions of .law andd - reatEioning as my 6i4n. '.1.0.1i..

'  	 .
	 this 0r 	 PerPPT1:4gq4Yed by 	 e 	 may appeal to the

S:uppilot . --Court in accordance with G.L. c: 30A.	 The regulatiOns
gOVerni	

. .... 	 . 
nq the appeal ,process.ae 115 CMR 6.30-6.34 and 801 CMR. 1.01-

1.04.

4f4fore

Gera J.-Morr

.ai5VP:P1: 3:0

GJm ecw
cc: Deidre Rosenberg, Hearing Officer

Amanda Chalmers, Regional Director
Marianne Meacham, General Counsel
Veronica Wolfe, Regional Eligibility . Manager
Douglas White, Assistant General Counsel
vicstor Hernandez, Field Operations Senior Project Manager
File
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Exhibit #713 Resume of Patricia H. Shook, Ph.D.



'ISSUE

Whether the Appellant meets the eligibility requirements for DMR services by
reason of mental retardation as defined m 1 ,15 OAR 6.03(1).

IIIIIIIri0 year old, Juan ;who currently attends the
assac Wats.

ACcOrding•to the Appellant's' father, who .testified on his son's behalf at the. Fair ,	 ,	 ,
hOOthas:alWaYS,beeh eXtretrietYprObleinatie fin his' soh. He entered the

,	 .Public' Sehool. SyStem.When he was five ars old. After one my, there, the

	

mowd•to	 aSSacnSetts, and	 teiided tubliche p' schools iii thath	 h	 i 

	

tiiwt for'the is	 t•speo	 ' 'ocC"	 econd• •
A •	 0

two: days
for •

ceS• at
demerit .

ent

.	 .	 .	 .urgently reCeives educational services, includmglhsplacenient
pter 1•66;theMasSaChusetts'Sinderits with• •

1.9.4	 child who is deenied to.have speciatneeds is
entitled0 receive edhcatio .services that meet his or her needs as a` result of his or her
disability. :.•.Chapter:766 dbeS not:PrOyideanyservices after a special needs.stUdent
reaches the age of 22. ;Ws *oily is Seeking,DIVIR supportsfor their son When he turns
22 arid- is tiOlthiger el Bible fOr Chapter . 166 services.

By letter dated August.4,:2004,the Department of Mentalketardationdeniecl the
Appellant's'appliCatiOn for supports on the basis that he did not meet its definition of
mental ,retardation. 	 #3D) His family requested a formal hearing to appeal the.
Department's decision, and that hearing was held on October 28, 2005.



TIDENCI

co nitiYeIeSting of the Appellant, iti:the record before ine is a
i ''edridtieted. by

in,a, vl
etts, The

ofer4 13Nee

yerbatIQ
Performance IQ
till- oak: IQ

ccordirig, to	 Cite subtest scores revealed significant yariabili
rye average Dr ,Geekki: OsP r6Pdtte

ive, labile apq, APf-10uS."'

0.;16,43

Cibal,10	 80
iPerfornance IQ	 81

Full'  Seale
.

.Seale IQ	 82

these:te011Aare very similar to thoSe . o 6:. ,Tqn-4.,ochoti. ic
, 	a.:cone ti " . that	 sore 	 sprung •
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meets DMR's, definition of mental retardation. Both tests show
Verbal IQ Was 76,' and his

Seale,10 Was not repOrted;'fOrreasOns discussed below),
WAS 71':alitt his perfOnnance IQ was 75.

ormance

01 test, the clinicianwho.;teSted.theAppellant, Pana Pena
ina full scale, tiecai0P she
•

CP01004 certain index
 be more relevant. For example, Dr; Morgens

re of 80 in verbal 'Cimnoceh*siph, and 18 in perceptual
ex scores), which She'diseribeS "more stable

in,previOustest results, neVeitheless): '(EXhibit #1 A)
►ert, Dr Patricia H. ShoOk,Ph D ., agreed, with Dr.

scores	 accurately represent his •ognitive skills, and that

also stated le (and b•y; implieation,shis IQ
or P	 ,,‘ both

states 	 because
40Is. left

prOCesSin Le.;y1e4iiingj!' (Exhibit #1A)

The last.eyaluatiOn in the record .before nie is:that of 2004, when the Appellant
•It' shbuld•be. noted that•iri acCordariee . with OMR

ation intist tae established .befOre an indaVidUal reaChes ei
StiSan Parks, Ph.administered the WA.IS4II:

oWitig teSiihs:

Dr. parks stated that
an adequate re ec
also said t he

Verbal IQ
Performance IQ
FulfSeale IQ

7 . 1 .

75
70

`put forth ade,quate effort, thus suggesting that his scores are
,

ion  of his strengths and limitations." (Exhibit #2A) flOwever, she
difficulty with anxiety and behavioral' disturbancesand when he had

	

e °refused to continue with the testing. Since 	 'as;beyond

	

ion age of 1 at the date of this test, I; did not give his	 scores'much
in reaching my decision.

d.abCrve give a better . senseof hiS

More reve.aling to this hearing officer were the results of the section of the
evaluation entitled EmOtiOnal Testing, from which I quote at length.

1111 s verbal scores have consistently declined over the past decade. A
comparison of his most recent two evaluations indicate that scores pertaining to



the infOrination, Arithmetic, and Letter Span haVe remained rather consistent
-vvhei^Eas hid	

tirbari,,e
scores have declined. This maybebe attribOted.to several

actor's me udi gy	
"'''	 t606.0	

t t „	 and

010
6,
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"The Similarities subtest is considered to represent a person's overall verbal
intelligence while the Information subtest is highly dependent on school-based

ecattse s scote on the	 subtest was thelijghestofthe:three
Was the 	the three,

etenti	 his 	 *ores actually
•. tont

r tb leanr and Pe o

overall diagnostic profile is quite complicated due to
ea Ofhis mood, cognitive, and pervasive developmental

a care• pelt h^s ;faxled: to :.•
•

INGS AND CONCLUSIONS

'4* offind;
ekatieecl

eteaSOns are asib

In order to be eligible for MR. supports, an individual who is 18 years of age or
older Must meet the three criteria set forth at 115 CMR 6.03:

a) tie must be domiciled in the. Commonwealth,

b) he must be a person with Mental Retardation as defined in 115 CMR 2.01, and

c) he must be in need of specialized supports in three or more of the following seven
adaptive skill areas: communication, self-care, home living, community use,
hea.ltli and:safety, fiinctional academics, and work.

There is no dispute that the Appellant meets the first criterion and I specifically
find that he meets that criterion. However, I find that he is not mentally retarded as that
term is defined at 115 CMR 2.01.

By statute, MG.L. c. 123B, section 1, a mentally retarded person "is a person

-5-
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developed or impaired intelligence, as determined by
de ct'Yiet^ ' heYe0t4atiO* Of the departtnerit, is SiiiiStantially

lis yabilify !Ui;41eatii Or 040., as jftdged'by established standards available for the
tiatibri Ofa person'S ability to funCtnori in the community."

date, DIVtR has : adopted the American
Stand** as the!clit*al'atithOrity to Which

" nadeguately developed or in 	 d
OirO,rig ; test .: (441* indiii4darnitiSt

, dOned as an IQ score of
otia.Sie$Snients that include one Or more

elieral intelligence tests; (b) related' hmntations li two Or more
areas; cotnniunicatiOn; self, eare, hone, lnvixag, social shills,

alth ''and safety,	 CtiCnnat academics, 	 aiid ,
'4"Yeragg:,16 '611e0t: 	 16tioning; and theiidividttal'ninst
''''befOre the agi Of18.

oeSP0t110;'v"

y average raa>go (8b and 82,
Steredithe 190.6' teStS:'repOrted that
would be utiiiStialibiirtieUtally .

reliiotiSly: noted, his tests froin2001 (Exhibit 41A) and 2004 (- .).chiliit #2A)
at es id the Appellant's IQ scores I' am persuaded,

mancetests is less Otte to a0.real'detCrir04 -00:iP.
s,,serioug'

,
 !behavior. ',.atidp*40tegiQmpiomo* .:

eme'running throagh.0.11!Offhe 00.4.4.00XiS:43.000
, is sc:Oes•on	 96i44. 199$ .: a'S!SeSsnaCiitS; . 'S;, iher) : he

i704i0 range Jii'MdifiCiri, the clinician VAO administered
0:., :0, 	 cauSeNyijook:400o a la	, :wotlioribukore for. 	 he

•	 •:. .,
writing

.• 	 • 	 •  	 ,	 ,;•!••:•: ...	 •,	 •	 . .,

was:• :10	 el 400.rces tovi3)Y to 	 le6inkg-7 Therefore; "Ind Oat the
40040:4,..snOt1	 OWas'i that teritris used' iri statute and regulation for the
determination Of eligibility: tot, vi/itt:§opliorts.

APPEAL

Any person aggrieved by a final decision of the Department may appeal to the
Superior Court in accOrdance with M.G.L.c.30A [115 CMR 6.34(5)].

roxnnate	 Or
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muss exist con currently n
have manifested criteria

to score-m

Date:  /2702./0_5----
Deirdre Rosenberg
Hearing Officer


