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Call to Action
PASS THE FAIRNESS FOR FARMWORKERS ACT

I

t is Time for Massachusetts to Act. Passing the Fairness for Farmworkers Act
(FFA), currently before the Massachusetts legislature, will end the second-class
treatment of farmworkers under our state’s wage and hour law. The bill has three
essential parts:

•

First, the FFA repeals the $8.00 substandard minimum wage for agricultural and farm
work. All farmworkers will be paid the state minimum wage.

•

Second, the FFA provides overtime pay for all farmworkers. Seasonal farmworkers
will receive one and a half times their normal rate of pay for work performed in excess
of fifty-five (55) hours in a week. Year-round farmworkers, like other hourly
employees, will receive time and a half for all hours worked in excess of forty (40).

•

Third, the FFA establishes the right to a day of rest each week for seasonal
farmworkers and provides overtime pay at time and a half for workers who elect to
work on that day of rest.

The Fairness for Farmworkers Act makes the farmworkers’ minimum wage the same as all
other essential workers in the food supply chain – e.g., meat packers, food processors and
grocery store workers. It recognizes the dignity, diligence, skill and hard work of these
essential workers.

The text of the FFA and a section-by-section analysis are included in the Appendix.
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Executive Summary
Farmworkers across Massachusetts plant
and harvest fruits and vegetables, raise
livestock, and tend to orchards and
nurseries. It is both highly skilled and often
back-breaking work. Yet, Massachusetts
law excludes farmworkers from important
labor protections afforded the rest of the
workforce.1
State law guarantees most workers a
minimum wage of $13.50 per hour, one
day of rest a week, and overtime after 40
hours worked per week.2 In contrast,
Massachusetts law provides farmworkers
with a substandard minimum wage of
$8.00 per hour,3 allows them to be
required to work seven days a week, and
does not require farm employers to pay
overtime wage4 rates even though they
may work 12 hours a day and 60 hours or
more per week during the planting and
harvesting seasons.
It is time to guarantee farmworkers the
same
fundamental
rights
that
Massachusetts wage and hour law has long
provided to other workers in this state.
The
decades-long
exclusion
of
farmworkers from Massachusetts’ labor
laws is an unsustainable moral and
economic stain on our state’s protective
labor standards. It is time to right this
wrong and pass the Fairness for
Farmworkers Act.
The Landscape: Small Farms but Big
Business for the Commonwealth
Massachusetts has over 7,000 farms.
These farms employ more than 13,000
farmworkers and produce more than
$475,000,000 in agricultural goods each
year.5 The average size of a farm in the
state is 68 acres; many farms are less than
50 acres.6 Only about one-third of the
farms in the state employ farmworkers.7
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Farming is particularly important in
Hampshire, Worcester, Berkshire,
Franklin, and Plymouth counties.8 Farms
in Massachusetts cultivate and harvest a
wide range of crops, which account for
77% of Massachusetts agricultural sales,
the remaining 23% of agricultural sales
are those from livestock and poultry.9
According to the Massachusetts Food
Policy council, Massachusetts ranks third
in the nation for the average per-farm
agricultural products sold directly to
consumers.10
The Worker: Migrant and Seasonal
Farmworkers Feed the Commonwealth
A majority of the 13,000 farmworkers
engage in seasonal, rather than yearround, farm work. Approximately 60%
are employed as farmworkers for fewer
than 150 days each year. 11 Compared to
all other families in Massachusetts, twice
as many farmworker families live in
severe poverty – 17.6% compared to 8.3%.
And 38% of farmworker families live at or
near poverty compared to 16.9% of all
other families in Massachusetts.12
Massachusetts
farmworkers
are
disproportionately
immigrants,
as
illustrated by data from the Connecticut
River Valley Farmworker Health Program
(CRVFHP).13 In 2019, nearly 90% of
CRVFHP’s Massachusetts-based patients
were born abroad, overwhelmingly
coming from Central American nations
and Jamaica.14 Farmworkers who are
seasonal H-2A visa holders account for a
relatively
small
percentage,
approximately 4%, of hired farmworkers
in the Commonwealth.15 An estimated
59% of farmworkers are men and 41% are
women.16
The
average
age
of
Massachusetts farmworkers is 32,
whereas the average age of all workers in
the Commonwealth is 41.17

Reap What you Sow: Denying
Farmworkers Basic Workplace Rights
Is an American Grown Problem
Farmworkers were excluded from the
basic labor protections that most
American workers won during the New
Deal era. It is now widely recognized that
excluding farmworkers from the landmark
workplace legislation of the 1930s – the
National Labor Relations Act (NLRA) and
the Fair Labor Standards Act (FLSA) – was
designed to reinforce Jim Crow
segregation and provide state sanction for
the economic exploitation of AfricanAmerican farmworkers at that time.18
Exploitive vestiges of this thinly-veiled,
race-based exclusion from minimal labor
standards continue to present a moral,
social and economic dilemma for our
nation.
Subsequent Congressional
amendments to the FLSA in the latter part
of the twentieth century finally
established a minimum wage standard for
agricultural workers, but otherwise
maintained farmworker’s second-class
employee status, denying them overtime
pay rates under FLSA.19 The legacy of
FLSA’s racist exclusion of farmworkers
from minimum wage and overtime
protections continues to serve as a
nationwide impediment to providing a
living wage for all Americans.20
A Failed Legal Legacy: The Economic
and Social Costs of Excluding
Farmworkers from Massachusetts
Wage and Hour Protections
Excluding farmworkers from the wage
and hour protections afforded to other
Massachusetts workers has mired
farmworker families in poverty for
generations, contributed to their poor
health, and pushed them into substandard
housing.21
Farmworkers face unique
workplace hazards and health concerns
that accompany long work hours and a
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physically demanding, fast-paced work
environment.22
Agricultural workers,
alongside fishermen, experience the
highest rate of occupational fatalities in
Massachusetts.23 Risks to health and
safety compound the social and economic
deprivations farmworkers experience
from the poverty-inducing agricultural
subminimum wage.24
The Price for Equity: Raising Wages for
Farmworkers is a Sustainable
Economic Model for Farmers
A recent report published by the
University of Massachusetts Political
Economy Research Institute (PERI)
indicates that changes proposed by the
Fairness for Farmworkers Act would
result in a nominal increase for most
farm’s annual production costs, raising
costs by an average of 1.3%.25 This
minimal increase in labor costs can be
offset by small price increases - a few cents
for most products - that will barely be
noticed by consumers.26
The fact that only minimal price increases
are necessary to cover farm owners’
higher labor costs should be considered
alongside the fact that a relatively high
proportion of food produced on
Massachusetts farms goes directly to local
consumers.27 Taken together, these
factors allow Massachusetts farm owners
to consider leveraging higher agricultural
standards in this state to differentiate
their products from other areas with
weaker labor standards.
Importantly, PERI’s research on the cost
of overtime pay is conservatively
premised on farm owners paying all
seasonal farmworkers overtime after 40
hours of work in any given week, whereas
the Fairness for Farmworkers Act would
require overtime pay after 55 hours in a
week for seasonal farm work.28
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Harvesting Justice Across the U.S.:
States are Heeding the Call to Fix this
Harvest of Shame
California, Colorado, New York, Ohio,
South Dakota, Washington and Wisconsin
now provide farmworkers with the same
state minimum wage paid to all other
workers.29 Maine is also considering a bill
to end that state’s substandard
agricultural minimum wage. 30 Six states

across the country – Washington,
California,
Minnesota,
New
York,
Maryland and Hawai’i – have assured
farmworkers some form of guaranteed
overtime, five by statute and one through
judicial action.31 Further, New York State
requires a weekly day of rest for
farmworkers.32

This report explores the challenges of farm work and demonstrates how the
substandard minimum wage, lack of overtime pay, and failure to provide a day of rest creates
and perpetuates the impoverishment and unjust treatment of farmworkers in the
Commonwealth:
Section I surveys the economics of farming in Massachusetts.
Section II presents the demographics of farmworkers in the Commonwealth.
Section III recounts the racist origins of agricultural exemptions at the federal
level, and the consequent challenges those exemptions created for
farmworkers nationwide.
Section IV addresses the legacy of excluding farmworkers from
Massachusetts wage and hour protections and the law’s departure from the
Commonwealth’s otherwise proud history of progressive legislation by
detailing the challenges confronting farmworkers, including poverty, health
and safety risks, and unaffordable housing.
Section V explains why the Fairness for Farmworkers Act will not unduly
burden farmers or the state’s economy.
Section VI situates the Fairness for Farmworkers Act in the context of a wave
of similar legal protections enacted by other states to improve the wages and
working conditions of farmworkers.
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T

Introduction

he Commonwealth is home to some of the nation’s premier medical centers,
institutions of higher learning, and cutting-edge biotechnology and
information technology industries. These industries, along with our world-

renowned performing arts venues, robust tourism sector, and popular professional sports
industry, allow the Commonwealth to produce the highest gross domestic product per capita
of any state.33 But too often, our state’s vibrant agricultural sector and the essential
contributions that farmers and farmworkers34 make to our state’s economy are not
recognized. From the cranberry bogs on Cape Cod to the fertile farmland of the Pioneer
Valley in the west, more than 7,000 farms and over 13,000 farmworkers, produce over $475
million in agricultural commodities yearly across Massachusetts.35
Throughout the Commonwealth, farmworkers plant and harvest fruits and
vegetables, raise livestock, and tend the orchards and nurseries. 36 Yet, despite the vital
contribution that farmworkers make to our food security and economic well-being,
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Massachusetts’ minimum wage and overtime
hour laws – designed to prevent most
workers from earning poverty-level wages
– excludes this essential workforce.37 In
2021, farmworkers can still plant and
harvest crops for as little as $8.00 per hour,
for up to twelve hours a day without the
legal right to have a day of rest or overtime
pay.38
Massachusetts law should not permit a disproportionately immigrant and Black and
Latino workforce to earn a poverty-inducing wage that is 40% lower than the current state
minimum wage.39 The longstanding exclusion of farmworkers from our state’s minimum
wage and overtime protections – afforded to virtually all other employees – is part of our
nation’s legacy of structural racism and inequality that serves as a stain upon the
Commonwealth’s otherwise protective wage laws.40 This exclusion has condemned the
essential agricultural workforce to poverty, health disparities, and substandard housing in
farmworker communities across the state.41
The Fairness for Farmworkers Act takes important steps to resolve these statutory injustices
without imposing unreasonable cost burdens on farmers or consumers.42 The Act
● abolishes the substandard $8.00 minimum wage for agricultural and farm work and
requires farmworkers be paid the state minimum wage.
● requires a weekly day of rest for most seasonal farmworkers and provides overtime
pay for workers who elect to work on a mandated day of rest.
●
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provides overtime pay for farmworkers:
o

Seasonal farmworkers will be entitled to one-and-a-half times their normal
rate of pay for any work performed in excess of fifty-five (55) hours per
week;

o

Year-round farm employees will be entitled to one-and-a-half times their
normal rate of pay for all hours worked in excess of forty (40) hours per
week.
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I. The Landscape: Small Farms but Big Business
for the Commonwealth
A. Farms in Massachusetts – an Overview

T

he Commonwealth is home to approximately 7,241 farms that occupy 491,653
acres.43 These farms produce more than $475,000,000 in agricultural goods
each year.44 The United States Department of Agriculture (USDA) defines a

farm as “any place from which $1,000 or more of agricultural products were produced and
sold, or normally would have been sold, during the census year.”45 The USDA defines small
farms as those farms with agricultural sales below $250,000.46 Under the USDA definition
the vast majority of Commonwealth’s agricultural landscape comprises small farms, 94.2%
to be exact.47 Massachusetts defines a farm for tax purposes as “land not less than five acres
in area . . . [that is] actively devoted to agricultural or horticultural uses.” 48
Farms are found throughout Massachusetts. Most farms, however, are concentrated in
the thriving agricultural communities of Central and Western Massachusetts and in
Plymouth County, near the southeastern shore.49 The Massachusetts top-five counties with
the most acreage devoted to agriculture are: Worcester–95,308 acres; Franklin–88,247
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acres; Plymouth–60,036 acres; Berkshire–58,647 acres; and Hampshire–50,644 acres.50
Franklin County has the highest percentage of farmland of any county in the state; 16-19%
of that county’s land is used for agricultural purposes.51

Nearly 70% of farms in

Massachusetts occupy less than 50 acres.52 The average size of a farm in the Commonwealth
is 68 acres.53 Farms in Worcester, Middlesex, and Franklin counties generated over
$60,000,000 per county in sales in 2017, and farming operations in Plymouth County
produced over $70,000,000 in sales.54

Massachusetts farms by acres and sales per county 55

Massachusetts farms grow a variety of fruits and vegetables including apples,
strawberries, cranberries, melons, raspberries, pears, and peaches, potatoes, green beans,
sweet corn, asparagus, carrots, radishes, pumpkins, and eggplants among other produce.56
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Farms in the Commonwealth also grow feed for farm animals, cultivate tobacco, and a range
of nurseries grow flowers and plants as well as trees and bushes for landscaping. 57
A wide range of other agricultural commodities are produced in Massachusetts,
including meat, dairy products, and farmed seafood.58 Livestock raised on Massachusetts
farms include cattle, pigs, goats, sheep, horses, mules, and donkeys. 59 Poultry farms raise
chickens and turkeys.60 Dairy farms in Massachusetts produce milk, cheese, and eggs.61
Massachusetts is also home to aquaculture operations that cultivate trout, hard shell clams,
bay scallops, and oysters.62
The highest grossing agricultural commodities produced in Massachusetts by yearly
market value are greenhouse and nursery products ($135.4 million), vegetables and melons
($107.8 million), cranberries ($59.6 million), and dairy cattle and milk ($54.9 million).63
These values roughly correlate with the number of farms producing each of the state’s high
grossing farm commodities: vegetables and melons are produced on 908 or 12.5% of all
farms, and there are 777 greenhouse, nursery, and floriculture farms constituting 10.7% of
all farms.64 Fruit, tree nuts and berries are produced on 845 or 11.7% of all farms.65
Corporate farms account for 43% of the agricultural commodities produced in the
state, amounting in 2017 to $206 million in agricultural products. Individual or familyowned farms, which are the majority of farms, produced almost $155 million in agricultural
products.66 Partnerships, coops and other institutions produce the remaining $94 million of
the $455 million in agricultural products Massachusetts farms produced in 2017.67
Importantly, locally oriented sales comprise a significant portion of the Massachusetts
farm economy.68 Massachusetts ranks fifth in the nation for direct-to-market sales, with over
$100 million in sales going directly to farm owners.69 This accounts for 21.1% of the state’s
total sales of agricultural products, the highest proportion of direct-to-market sales in the
country.70 The direct-to-market sales feature of Massachusetts’ agricultural sector may
allow farmers to pass increased labor costs on to consumers through nominal price increases
while significantly improving the lives of farmworkers and their families.71
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B. Brief Overview of Hired Farm Labor Expenditures on Massachusetts Farms
Not all farms in Massachusetts hire farmworkers. Indeed, in 2017, only one-third, or
2,367 farms, hired all the 13,142 farmworkers employed in Massachusetts.72 Farms that
hired farmworkers spent, in total, $158 million in labor costs in 2017.73
However, this cost is not distributed evenly. Almost three-fourths, 71%, of the
expenditures for hired farm labor – about $112.9 million - was spent by farms with expenses
of $100,000 or more.74 Of that $112.9 million in labor costs, $56.8 million (50%) was spent
by farms with expenses of $500,000 or more.75 The remaining $45.1 million of the $158
million was spent by farms with expenses less than $99,999, and roughly half of that amount,
$24.7 million, was spent by farms with annual expenses of $50,000 - $99,999.76
C. Who Hires Farm Labor?
The employment of farmworkers is not evenly distributed among farm employers. Of
the 2,367 farms in Massachusetts that hire farmworkers, 1065 farms hire just one or two
farmworkers; this amounts to 1562 workers or 12% of the farmworkers hired each year.77
22% of farms hired three or four farmworkers, 19% hired 5-9 farmworkers, and 14% hired
more than 10 farmworkers.78
The five counties with the highest dollar amount of agricultural sales have the largest
farms and hire more than 8,700 farmworkers, well over half of the farmworkers employed
in the state.79 More than half of the farmworkers hired in these five counties work on farms
that hire 5 or more farmworkers.80
Farm Sales and the Farmworker Labor Force in Five Largest Agricultural Counties81
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These counties, with the exception of Hampshire County, also have the highest expenditures
for hired farm labor in Massachusetts. Middlesex County spent about $26 million on hired
farm labor, followed by Worcester County – $22.5 million, Plymouth County – $20.2 million,
and Franklin County – $19.5 million.82 Bristol and Essex Counties followed with $15.2
million and $12.9 million in expenditures on hired farm labor, respectively. 83
Worcester County, which has $65 million in annual sales – the third highest county
amount, hires more farmworkers than any county.

In Worcester County, 73% of

farmworkers work on farms that hire five or more farmworkers,84 but only 12 % of all farms
in Worcester County, or 52 farms, employ 10 or more farmworkers and hire 48% of the total
farmworker labor force in Worcester County.85
Plymouth County follows a similar pattern. Only 11% of farms hire 10 or more
farmworkers, yet these farms hire 39% of the county’s farmworker labor force, employing
66% of the farmworkers on farms that hire 5 or more farmworkers.86 More than 80% of
Middlesex County’s farmworker labor force is also highly concentrated; 80% work on farms
that hire 5 or more farmworkers and 61% working on farms that hire 10 or more workers.87
The pattern holds true for farms in the Pioneer Valley. In Franklin County 76% of all
farmworkers in this county are employed on farms that hire five or more workers, and 63%
of the 76% are employed on the 28 farms that hire 10 or more workers.88 Similarly, in
Hampshire County 78% of all farmworkers in this county are employed on farms that hire
five or more farmworkers, and of them 62% are employed on farms that hire 10 or more
farmworkers – which only account for 22% of such farms in Hampshire County.89
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I. Migrant and Seasonal Farmworkers: Who They
Are and What They Earn

D

espite farmworkers’ critical contributions to the Commonwealth’s agricultural
economy, poverty remains widespread among Massachusetts farmworker families.
According to the U.S. Department of Agriculture (USDA), hired farmworkers are

more likely to be immigrants and non-White compared to other Massachusetts workers.90
USDA census data also indicates that Massachusetts farmworkers face elevated health and
safety risks as well as difficulties securing safe and affordable housing.91
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A. Demographics of Massachusetts Farmworkers
Although demographic data regarding the approximately 13,000 hired farmworkers in the
Commonwealth is incomplete, the available data is significant and provides crucial
insights.92 A majority of Massachusetts farmworkers engage in seasonal, rather than yearround, farm work.93 Approximately 60% are employed as farmworkers for less than 150
days each year. 94 Furthermore H-2A visa holders account for only a relatively small
percentage, approximately 4%, of hired farmworkers in the Commonwealth.95 The H-2A visa
program provides temporary work authorization to foreign agricultural workers who obtain
a work contract with a specific farm employer.96 Many H-2A visa holders who work on
Massachusetts farms are from Jamaica.97
Massachusetts farmworkers are disproportionately immigrant, according to current
data from the Connecticut River Valley Farmworker Health Program (CRVFHP)98 which
serves farmworkers across Western Massachusetts and Connecticut. In 2019, nearly 90% of
CRVFHP’s Massachusetts-based patients were born abroad.99

Specifically, 50.12% of

CRVFHP’s patients self-reported as being from Guatemala, 22.52% from Mexico, and 11.32%
from Jamaica.100 A much smaller percentage, 1.9% are from El Salvador. Another 12.41%
indicated “other” as their country of origin.101 Of the 12.41% that indicated “other,” the
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breakdown is as follows: almost two-thirds or 64.95% were from the United States, which
included 1.7% being from Puerto Rico; 14.95% were from Ecuador, 8.88% were from the
Dominican Republic, 3.74% were from Honduras, 2.34% were from Nicaragua, and 1.4%
were from Syria.102 Less than 1% indicated that they were from Cape Verde, Colombia,
Guinea, Moldova, or the Middle East.103
Massachusetts farmworkers tend to be fairly young and have average-sized
families.104 An estimated 59% are men and 41% are women.105 The average age of
Massachusetts farmworkers is 32 years-old whereas the average age of all workers in the
Commonwealth is 41 years-old.106 Farmworker families have three members on average,
which aligns with the typical family size of all Massachusetts workers.107
B. Farmworker Wages Based on Available Data
According to data collected by the CRVFP, of the 2949 farmworkers surveyed, the
average farmworker annual income as of 2019 was $12,908.97.108 This is only slightly
higher than the 2019 federal poverty level for a family of one person, which was
$12,492.109 However, only 90 respondents, or 3% of farmworkers surveyed, identified
themselves as a family of one, i.e., having no dependents.110 Indeed, the survey found the
average respondent had five dependents.111 For a family that size, the poverty level jumps
up to $69,180.112 But only six of the 2949 survey respondents reported a yearly income
that exceeded $62,400.113
The CRVFHP data indicates that median weekly pay for the 2,949 farmworkers
surveyed was $480, this included wages for the farm season and the year overall.114 The
data does not indicate the hourly wage rate, but when the median weekly pay rate is
calculated based on a 40-hour work week, only half of respondents are paid over $12/hour.
However, the reality is that seasonal farmworkers routinely work upwards of 55-60 hours a
week, reducing the weekly wage to somewhere between $9.60/hour and $8/hour
(respectively for a 50-hour work week and a 60-hour work week).115
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II. Reap What you Sow: Denying Farmworkers
Basic Workplace Rights Is an American Grown
Problem

T

he longstanding exclusion of farmworkers from the minimum wage protections and
overtime rules of the federal Fair Labor Standards Act (FLSA), and from most states’
wage and hour protections as well, has had profound consequences for farmworkers

nationwide.116 These inadequate legal safeguards continue to contribute to widespread
poverty among farmworker families across the country. The COVID-19 pandemic has
exacerbated the poor conditions under which many farmworkers live and work.117
A. Structural Racism & Agricultural Exemptions
Excluding farmworkers from basic legal protections afforded to other workers is not
a mistake or oversight. Rather, it is a symptom of structural racism that has its roots in the
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exploitation of the African American population, who, up until the Great Migration of the 20 th
century, resided primarily in the South, toiling as domestic workers and on large farms as
sharecroppers.118 Even after the abolition of slavery, Southern farmers continued to exploit
African American workers to sustain the plantation agricultural system. 119 Southern farmers
impacted the debates in Congress in the mid-1930s over New Deal legislation.120
Segregationists in Congress unabashedly argued to exempt farmworkers from labor
protections.121 Southern lawmakers opposed FLSA, arguing that requiring employers to pay
the overwhelmingly African American farm workforce a minimum wage would undermine
segregation and obstruct white employers’ access to inexpensive labor. 122
Consequently, in 1938, in order to secure the support of these Southern legislators for
New Deal reforms, Congress exempted farmworkers from the FLSA provisions that required
a minimum wage and increased pay for overtime hours for other workers.123 Southern
legislators also successfully excluded farmworkers from other protective New Deal
legislation, including the National Labor Relations Act (NLRA) and the Social Security Act,124
enshrining the subjugation of African Americans workers as a corrosive component of the
New Deal’s workplace laws. To this day, FLSA effectively classifies farmworkers as secondclass employees and federal labor law still denies farmworkers the legal right to form unions
and collectively bargain.
B. Poverty Amongst Farmworkers Nationwide
The legacy of the FLSA’s race-based exclusions from minimum wage and overtime
protections continues to oppress farmworkers nationwide. 125 One-third of farmworker
families live in poverty in the United States.126 This bleak economic fact contributes to
numerous challenges that farmworkers confront nationwide, including adverse health
impacts, food insecurity, educational challenges and lack of access to affordable housing. 127
Poverty among farmworker families also adds to the national epidemic of childhood poverty
and has intergenerational consequences; it inflicts on future generations of farmworkers’
children the same economic and social inequalities now experienced by their parents. 128
Today, the majority of our nation’s farmworkers are of Hispanic and Latino descent;
at least half are undocumented.129 Rural isolation, limited English proficiency and a host of
cultural barriers obstruct farmworkers accessing needed social services even when they are
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legally available. 130 The COVID-19 pandemic has exacerbated and brought into sharp relief
the harsh consequences of exempting farmworkers from minimum wage and hour
standards. High rates of COVID-19 infections plagued farmworker families at the height of
the pandemic due to their lack of access to Personal Protective Equipment (PPE) and
inability to social distance at home and on the job.131
To make matters worse, farmworkers are often ineligible for federal relief benefits,
state unemployment compensation or paid sick leave. 132 And, despite the heightened health
risks associated with essential farm labor, many farmworkers were largely excluded from
COVID-related stimulus payments.133 COVID-19 aside, problems caused by the high rates of
occupational injuries and substandard housing – are exacerbated by the lack of access both
to health insurance and adequate medical care. 134 Moreover, those farmworkers without
legal work authorization are more often than not reluctant to challenge sub-standard labor
conditions, fearing that stepping forward could have adverse immigration consequences,
including the possibility of deportation and family separation.135
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III. A Failed Legal Legacy: The Economic and Social
Costs of Excluding Farmworkers from
Massachusetts Wage and Hour Protections
A. A Historical Look-back at the Shortcomings of Massachusetts Law

T

oday, Massachusetts wage
and

hour

law

allows

farmworkers to be paid a

substandard minimum wage of $8.00
an hour and deprives farmworkers of
both overtime pay and a day of
rest.136 These inequities were first
codified in Massachusetts’ 1947
minimum wage law, which exempted
farmworkers.137 A 1956 amendment
to

the

minimum

wage

law

maintained these inequities and
expressly
from

excluded

minimum

farmworkers

wage

laws

by

excluding farmworkers from the
definition of

“occupation” used in

minimum wage and overtime laws.138
It was not until 1967 that consideration was given to agricultural workers in Massachusetts
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and the substandard minimum wage was established.139 In 1967, the legislature initially
established the substandard minimum wage of $1.20 per hour for agricultural workers.140
Three years later, state lawmakers raised the agricultural minimum wage from $1.50 to
$1.60.141
The substandard wages and abysmal work conditions of farmworkers was not
acknowledged by the Massachusetts legislature until 1967.142

At that time, the

Massachusetts Senate and House of Representatives directed the Massachusetts Legislative
Research Council (“The Council”) to study and investigate the extent to which state laws and
practices protected migratory laborers and their families. 143 The Council produced a report
in 1967 on migratory farm labor that examined recruitment, transportation, wages, working
conditions, health and housing standards, and educational opportunities, as well as how
state and federal cooperation in these matters could be improved.144
The Council’s findings, published fifty-four years ago, described migrant farmworkers
as “creature[s] of misfortune - living in abject poverty, culturally isolated and generally
rejected by the community, with children, educationally bereft, who will succeed to the same
tragic circumstance.” 145 The report also identified the special problems facing farmworkers,
particularly in the areas of housing and sanitation, transportation, education, health services,
voting requirements, job placement and job instability.” 146
The report concluded that “the
itinerant

farmworker

has

been

generally unable to improve his
economic status… the earnings of
migrant laborers are at the lowest
level of our entire economy, far
below

the

poverty

level

standard.”147 The Council noted that
sociologists at that time described the plight of farmworkers as a “national disgrace.” 148
Following the issuance of the Council’s report, Massachusetts legislators in 1967 established
the sub-minimum wage but still excluded them from the law’s overtime provision.149 The
substandard minimum wage remained at $1.60 an hour until 2014 when it increased to
$8.00 an hour for agricultural workers, where it remains to this day. 150
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But the disparity between the subminimum wage for farmworkers and the minimum
wage for most other workers remained.151 In fact, on the same day that the increase went
into effect for farmworkers, the standard minimum wage increased from $8.00 to $9.00 an
hour for all other workers.152 Since then the gap has continued to widen. In 2018,
Massachusetts lawmakers passed a bill to increase the general minimum wage to $15.00 an
hour by 2023, while maintaining the $8.00 an hour wage paid to farmworkers.153 In sum,
little has changed in the Massachusetts law over the course of the last fifty-plus years to
address the fact that farmworkers’ wages and work conditions have remained far below
what, by any measure, is a living wage.154
Laws that deny farmworkers a livable minimum wage, overtime pay, and a
guaranteed day of rest continue in effect despite the fact that the Council identified these
reforms nearly fifty years-ago as the components of “a realistic minimum wage statute [that]
would be a significant advance in progressive labor relations for the migrant worker.” 155 The
Council also suggested bringing migrant worker protections in line with federal protections
for “industrial” workers, improving interstate transportation for migrant workers, providing
education and childcare for migrant workers, “decent” farmworker housing, and enacting
federal regulations to govern farmworker labor contracts.156
It was clear to the Massachusetts legislature in 1967 that the plight of migrant
farmworkers needed to be addressed.157 But to date legislative reforms have not fully
addressed the persistent disparities and inequities that are inherent in the Massachusetts
agricultural sub-minimum wage standards. Consequently, Massachusetts farmworkers face
remarkably similar circumstances to what their predecessors faced over fifty-five years ago.
They are still unable to escape poverty due to sub-minimum wages. Their mobility remains
compromised because immigrant farmworkers

cannot

secure driver’s

licenses.

Massachusetts prides itself as being a pioneer of progressive social legislation, but legislative
advances benefiting other sectors of the Massachusetts workforce have not included
farmworkers.158
B. Court Decision Limits Definition of Farm Work
A 2019 decision of the Supreme Judicial Court of Massachusetts underscores the fact
that litigation and judicial review cannot resolve the deficiencies in the law that relegate
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farmworkers to second-class status.159 In Arias-Villano v. Chang & Sons Enterprises, Inc., the
Supreme Judicial Court held that workers employed at an indoor sprout growing facility who
packaged and delivered agricultural products were entitled to overtime pay. The Court held
that state law distinguishes farm work such as “planting, raising, and harvesting crops” from
other agricultural work such as packaging and delivering.160 The Court concluded that
agricultural workers engaged in the latter types of tasks are essentially production line
workers and therefore not excluded from earning overtime compensation at time and a half
rate as required by state law.161
Although Arias-Villano narrowed the scope of the agricultural overtime exemption,
the decision did not address a host of wage-related issues that directly affect most
farmworkers. The issue in the case was narrow and specific, i.e., whether workers cleaning
and packing produce on what was essentially an industrial production line, were entitled to
overtime after forty hours. Consequently, this ruling impacted only a small percentage of
agricultural workers. Arias-Villano was a step toward equality for agricultural workers, but
it left unaddressed the major economic issue for the overwhelming number of farmworkers:
what should the minimum wage be?
C. Widespread Poverty Among Massachusetts Farmworkers
Farmworker families will
not escape poverty as long as
the $8.00 an hour agricultural
substandard minimum wage
remains the law. Twice as many
farmworker families now live in
severe poverty as compared to
other families – 17.6% compared to 8.3%.162 An additional 38% of farmworker families live
near poverty compared to 16.9% of other families in Massachusetts. 163
But these statistics do not paint a complete picture. The federal government’s
outdated and flawed,164 but widely used, definition of the poverty level not only excludes a
significant number of individuals and families living in poverty but also fails to account for
large regional variations in the cost of living. This statistical deficiency is especially
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important when examining poverty in Massachusetts, the state with the fifth highest cost of
living:165 Consider, for example, that the line demarcating poverty in Massachusetts is the
same as in Louisiana.166 Even those farmworkers in Massachusetts who are paid slightly
above the national poverty level are not earning a living wage. Their income is often just
barely enough to cover the costs of housing, food, and childrearing, let alone other expenses
considered fundamental to an American family’s economic security. 167
All available data indicate that the incidence of poverty among Massachusetts
farmworkers is much higher than that of other workers.168 The Pioneer Valley Workers
Center’s (PVWC) recent survey of western Massachusetts farmworkers found that 40% of
the respondents earned $12.00 or less per hour, and 1 in 3 farmworker families had a
monthly income between $1,000 and $1,500.169 Ironically, low wages and ineligibility for
overtime compensation often prevent farmworkers from putting food on their own families’
tables.170
D. Safety and Health Risks
Farmworkers contend with a host
of safety concerns and health
risks that are associated with long
work hours and seven-day work
weeks with no day of rest. Ninety
per

cent

respondents

(90%)
to

the

of

the

PVWC’s

survey reported that they worked
more than 40 hours per week.171
According to research presented to the
Centers for Disease Control and Prevention’s National Institute for Occupational Safety and
Health, farmworkers without adequate opportunities to rest are more susceptible to
injuries.172

This is particularly problematic because, along with inadequate rest

opportunities, farmworkers often encounter an extremely fast-paced work environment and
hazards associated with dangerous machinery, toxic chemicals, and animal-borne
diseases.173
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Western Massachusetts farmworkers report that the fast-paced requirements of farm
labor and a routine of long workdays are associated with wide range of health and safety
concerns according to interviews with farmworkers compiled for a master’s thesis in labor
studies at the University of Massachusetts. One immigrant farmworker conveyed her
introduction to farm labor this way:

Another farmworker described the demands of strawberry picking this way:

A farmworker, experienced as a subsistence farmer in Central America,
conveyed the challenge of fast-paced work on a conveyor belt at a local nursery:

According to PVWC survey data, a majority of farmworkers routinely carry out tasks
that jeopardize their personal safety.174 Yet workers report that adequate health and safety
training by farm employers is rare as is the provision of basic protective equipment. Fiftythree percent (53%) of respondents noted that their employers did not provide them with
protective equipment to work with pesticides.175 In Massachusetts, agricultural workers
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alongside fishermen have higher rates of occupational fatalities compared to workers in
other industries.176
Sanitation and access to drinking water are still problems for workers in the fields.
Almost half, 48% of the respondents, reported that they did not always have access to a
bathroom, and 37% noted that they cannot always access drinking water on the job.177 Some
survey respondents revealed that their employers would chastise them for halting their
work to take a drink of water.178
Given these challenging conditions, it is unsurprising that Massachusetts
farmworkers confront myriad health issues, which the CRVFHP notes, are similar to health
issues farmworkers face nationwide.179 The CRVFHP reported that farmworkers frequently
experience chronic conditions such as diabetes and hypertension180 and struggle with health
issues related to pesticide and herbicide use.181 Health problems arising from pesticide
exposure, including dermatological issues, headaches, and musculoskeletal conditions, are
widespread among farmworkers.182 Farmworkers in Massachusetts, like those in other
parts of the country, are also at high risk of heat-related illness, which can impact
farmworkers during the hot summer months.183
Despite the elevated health and safety risks Massachusetts farmworkers face, many
farmworkers in the Commonwealth lack benefits that would help them cope with these
issues. For example, 88% of Massachusetts farmworkers who the PVWC surveyed reported
that their employers did not offer paid sick days. 184 Approximately 80% of CRVFHP’s
Massachusetts farmworker patients did not have health insurance in 2019.185
E. Housing Challenges
The substandard wage scale of Massachusetts farmworkers contributes to their
struggle to find stable, affordable, and safe housing.

Currently, most farmworkers

throughout Massachusetts secure their own housing.186

Only a small minority of

farmworkers live in employer provided housing, including many workers on H-2A visas
whose employers are required to provide housing.187 But most farmworkers are renters
who are part of the low-wage workforce facing a housing crisis driven by the high cost of
living in this state. Housing advocates report that more than half of extremely low-income
renters in Massachusetts experience the severe cost burdens of unaffordable housing.188
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Indeed, there is currently a shortage of more than 150,000 affordable housing units in the
Commonwealth.189 Given this housing crisis, farmworkers’ poverty level wages present the
difficult choice of paying rent or buying food and seeking medical care. 190
Moreover, the Pioneer Valley Planning Commission found that farmworkers who
identify as Latino or Hispanic are more likely to live in economically deprived and racially
segregated communities191due to the combined impact of discriminatory rental practices
and zoning laws that reinforce patterns of racial segregation. The combined challenge facing
farmworkers of housing discrimination and earning poverty-level or near poverty-level
wages192

is confirmed by the CRVFHP, which reports that the majority of their

Massachusetts farmworker patients live in three Springfield zip codes with high
concentrations of poverty.193 These same zip codes fall within the Springfield Metropolitan
Statistical Area with the third highest rate of Hispanic-White segregation in the country.194
When this reality is overlaid on the knot of other poverty-induced challenges facing
farmworkers, e.g., language barriers and limited knowledge of housing rights, immigrant
farmworkers may find themselves forced to accept substandard and crowded multi-family
living arrangements in segregated neighborhoods.195

Within such neighborhoods, the

consequences of poverty may be further compounded by underserved schools,
transportation challenges, and environmental health concerns that adversely impact the
health and safety of farmworkers, and widen the opportunity gap for their children. 196
In short, farmworkers’ substandard living situations, high housing prices and
substandard wages can compound the physical, mental, and health and safety issues that
confront the agricultural labor force.197 Add to all this the fact that the immigration status of
many farmworkers makes them ineligible for lower-cost public housing or food
assistance. 198 And, at the present time Massachusetts does not allow those immigrants not
“lawfully present” to obtain driver’s licenses. 199 These are additional challenge for noncitizen immigrant farmworkers who already have few affordable housing options and often
find themselves concentrated in a city at a considerable distance from the farms where they
work.200 In sum, high housing prices combined with substandard wages pose significant
challenges, particularly for noncitizen farmworkers.201
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Diego V. (2021)

IV. The Price for Equity: Raising Wages for
Farmworkers is a Sustainable Economic Model
for Farmers

T

he Fairness for Farmworkers Act will be an important step in providing fair
treatment for farmworkers without overly burdening or undermining the
economic well-being of farm owners or consumers. These reforms will provide

significant benefits for all stakeholders and will have only a minor impact on farm labor
costs and consumer prices.
A. Maximizing Justice at Minimum Cost
According to a report issued by the University of Massachusetts Political Economy
Research Institute (PERI), the reforms in the Fairness for Farmworkers Act will not result in
unreasonable labor costs for farmers.202 In fact, the PERI report estimates that the average
Massachusetts farm would have to increase prices by only 1.3% to cover the additional labor
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costs associated with a far more expansive overtime provision than the one called for in the
Fairness for Farmworker’s Act.203 PERI estimates that this 1.3% price increase could be
offset with minimal retail price increases204 of just a few cents for most of farm products.
PERI’s report estimates a 2-cent increase for a gallon of milk or a pint of blueberries and a 1cent increase for a pound of asparagus if overtime pay rates were extended to farmworkers.
205

The report concludes that this modest price increase would be hardly perceptible and

easily absorbed by consumers.
PERI’s calculations of the increased labor costs for extending overtime protections to
all farmworkers also takes into account the labor costs associated with seasonal fluctuations
in farm employment. In 2020, the projected yearly cost for farm labor in Massachusetts was
$166.4 million according to the 2017 U.S. Census of Agriculture (COA).206 The Farm Labor
Survey reports that the highest farmworker employment levels and the need for longer work
hours occur in the summer and fall months, with spring labor expenditures approximately
27% lower than in the summer or fall.207 In the winter months, the estimated expenditure
for labor drops considerably; in 2019 it was less than half of labor costs in the summer or
fall due to a lower demand for farm labor and a smaller percentage of farmworkers working
overtime.208
Given this data, the PERI report estimates that requiring Massachusetts farmers to
provide overtime compensation would result in less than a 5% increase to yearly wage
expenditures if overtime were paid for working more than 40 hours each week.209 This
amounts to an increase of less than 2% of a typical farm’s annual expenditures.210
Importantly, PERI’s research conservatively premised the projected increase in labor
costs on an overtime formula that triggers overtime rates after using 40 hours of work per
week.211 This calculation resulted in overtime labor costs that are significantly higher than
the labor costs that would actually result from the FFA because the proposed reforms would
entitle seasonal farmworkers to overtime after 55 hours of work (not after 40 hours) when
farm employment and overtime demands peak.212
B.

Significant Benefits for All Stakeholders
The Fairness for Farmworkers Act will improve farmworker families’ living

standards without destabilizing the farm economy. First, the FFA’s seasonal overtime
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requirement recognizes the economics of seasonal farming. The FFA’s overtime provision is
not triggered until after 55 hours of work, recognizing the reality of long workdays to assure
that planting and harvesting will occur despite changing weather conditions.213 Second, the
higher minimum wage will help stabilize the agricultural workforce to the benefit of both
farmworkers and farm employers.214 The current legal framework, which sanctions low
wages and little rest for farmworkers, translates into higher labor force turnover, a
significant problem for farm employers facing a chronic shortage of experienced, skilled
agricultural workers.215 Unlike the current framework, the FFA will help reduce social, racial
and economic inequality for farmworkers and their families and benefit farm owners by
reducing employee turnover, and absenteeism and improving employee morale. 216
The FFA’s elimination of the substandard farmworker wage scale rests on sound
economic policy that will benefit the entire state. 217 It is well established that “every extra
dollar going into the pockets of low-wage workers . . . adds about $1.21 to the national
economy.”218 The FFA will also strike a blow at poverty among farmworkers and thereby
take steps to address childhood poverty, which cost the nation more than one trillion dollars
or about 5.4% of GDP in 2015.219 The Fairness for Farmworkers Act is a win-win reform that
will boost local economies, reduce instability in the agricultural workforce, enhance food
security and take meaningful steps to reduce poverty.
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Diego V. (2021)

V. Harvesting Justice Across the U.S.: States are
Heeding the Call to Fix this Harvest of Shame
A. Justice for Farmworkers in Other States

M

assachusetts should join with
other

states

that

have

addressed the inequities of

maintaining
agricultural

a
wage

subminimum
and

denying

overtime protection to farmworkers.
The legislatures in California, Colorado,
Maryland,

Hawaii,

Minnesota,

Washington, and New York have all
adopted reforms aimed at eliminating the subminimum agricultural wage.220 More
specifically, seven states – California, Colorado, New York, Ohio, South Dakota, and
Wisconsin – have enacted laws that currently provide farmworkers with the same state
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minimum wage that other workers are entitled to.221 And, recently, New York passed
legislation requiring a weekly day of rest for farmworkers.222
These developments have prompted other states to consider similar provisions. 223 In
Washington, for example, the state high court in 2020 held that the agricultural exemptions
in that state’s wage and hour law violated the state constitution and extended to dairy farm
workers the same overtime requirements afforded to all other laborers. In May 2021, the
governor of Washington state signed legislation that extends this guarantee to all
farmworkers.224 Maine, a close neighbor of Massachusetts with a similar agricultural
industry is considering similar legislation.225
B. Reform Efforts at the National Level
The proposed U.S. Citizenship Act of 2021,226 if enacted by Congress, would provide
farmworkers nationwide with overtime compensation for hours worked in excess of 55
hours in a week beginning in 2022.227 This Act would also gradually reduce the number of
hours required for farmworkers to qualify for overtime pay to 40 hours a week beginning in
2025.228 However, prospects for the enactment of such federal legislation remain uncertain.
Massachusetts farmworkers cannot afford to wait for federal action to eliminate the racially
tainted farmworker minimum wage exemption and the exclusion of these workers from
state overtime requirements.229
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M

Conclusion
assachusetts should extend wage and hour protections to farmworkers, who are
disproportionately immigrant and/or Latino and no less deserving of basic labor
protections than other workers. The longstanding agricultural exemptions in

federal and state wage and hour laws are a legacy of systemic racism in federal and state
wage and hour law that continues to negatively impact farmworkers. Recognizing this,
legislators across the country are now working to remove agricultural exemptions from
wage and hour laws. Massachusetts should do the same.
The Fairness for Farmworkers Act is the necessary next step to provide all
Massachusetts farmworkers equal treatment under state wage and hour law. The essential
contributions of farmworkers during the COVID-19 pandemic have highlighted the everyday
challenges facing Massachusetts farmworkers including widespread poverty, elevated
health risks, and difficulty finding affordable housing. There is no reason to delay. It is time
to place Massachusetts farmworkers on equal footing, with other Massachusetts workers.

It is time to pass the Fairness for Farmworkers Act.
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Appendix
An Act establishing fairness for agricultural laborers
SECTION 1. Chapter 136 of the General Laws is hereby amended by adding the following
new section:
Section 17. Every person employed in seasonal agricultural and farm work as defined in
section 2 of chapter 151 who is not the parent, child, spouse or other member of the
employer’s immediate family shall be allowed at least 24 consecutive hours of rest in each
calendar week. Twenty-four consecutive hours spent at rest due to circumstances such as
inclement weather or unfavorable crop conditions shall be deemed to constitute the rest
required by this section. No provision of this section shall prohibit an employee engaged in
seasonal agricultural and farm work from voluntarily agreeing to work on such day of rest
required by this paragraph, provided that the work is compensated at a rate which is at
least one and one-half times the laborer’s regular rate of pay for all hours worked on such
day of rest.
SECTION 2. Section 1A of chapter 151 of the General Laws is hereby amended by inserting
at the end of the first sentence, after the word “employed”, the following provision:
; provided, however, that with respect to employers employing employees engaged in
seasonal agricultural and farm work as defined in section 2, no employer in the
commonwealth shall employ any such employee for a work week longer than 55 hours
unless such employee receives compensation for his employment in excess of 55 hours at a
rate not less than one and one-half times the regular rate at which he is employed.
SECTION 3. Said section 1A of said chapter 151 is hereby further amended by striking out
clause 19.
SECTION 4. Section 2 of said chapter 151 is hereby amended by striking out, in the first
sentence of the definition of ‘Occupation,’ after the words “professional service”, the words
“agricultural and farm work,”.
SECTION 5. Said section 2 of said chapter 151 is hereby further amended by adding the
following definition:
“Seasonal”, when modifying “agricultural and farm work” as used in this chapter, means
labor performed during a period of an agricultural business's operation of growing and
harvesting (a) lasting not more than 235 continuous days that includes the months of June,
July and August, or (b) beginning not earlier than the first day of August nor later than the
first day of September and lasting not more than 100 continuous days.

35

The Fruits of the Past

An Act Establishing Fairness for Agricultural Laborers in Massachusetts
Section-by-Section Description
SECTION 1: Provides a weekly day of rest for most seasonal agricultural and farm workers
and provides for time and one-half pay for workers who choose to work on that day
instead.
SECTIONS 2 and 3: Provide for overtime for farmworkers employed year-round in
agriculture with pay at time and half for all hours over 40 worked in a week and for
overtime for seasonal agricultural and farm laborers at a rate of no less than time and onehalf pay for any work performed after 55 hours in a week.
SECTION 4: Eliminates the sub-minimum wage of $8.00 per hour for agricultural and farm
work, making those workers eligible for the generally applicable minimum wage.
SECTION 5: Defines “seasonal agricultural and farm work” for purposes of the minimum
wage and overtime laws.
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