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Pro Bono Civil Appeals Program
The pro bono Civil Appeals program provides legal consultation and/or legal
representation to qualifying self-represented litigants seeking assistance with civil appellate
issues. Initially developed by a committee of the Massachusetts Access to Justice Commission,
the program is managed by the Volunteer Lawyers Project (“VLP”), Mintz, Levin, Cohn, Ferris,
Glovsky and Popeo, P.C. (“Mintz”), with the assistance of other large law firms.1
By way of background, as of October 2013, fourteen states had established pro bono
appellate programs. These states took a variety of approaches to address the legal needs of selfrepresented litigants, from lawyer-for-the-day programs organized by legal services entities to
pro bono appellate panels run by bar associations. To assess whether the Commonwealth would
benefit from a similar program, the committee collected and analyzed data from the Supreme
Judicial Court and Massachusetts Appeals Court. It also adopted a temporary pilot program,
which operated from May through November 2015 in Suffolk County.
Following on the success of that initial phase, the partners expanded the Pro Bono Civil
Appeals Program statewide in December 2015. The Civil Appeals Clinic is each Wednesday
from 12:30-4:00 PM in the Appeals Court Clerk’s Office. At the Clinic, self-represented
litigants who qualify for assistance meet with volunteer attorneys, who, among other things,
assess whether a final judgment exists and calculate any deadlines; give general advice
concerning appellate issues and procedure; advise the litigant in making the strategic decision to
appeal or to continue seeking relief in the trial court; and provide and assist with self-help
materials, other resources, forms and motions.
Volunteer attorneys also assess whether a litigant’s case should be reviewed for further
representation, considering whether the appeal is meritorious, falls within the VLP priority issue
areas, has broad-based implications for low-income people and/or constitutes a legal error. If so,
the volunteer recommends that the case be sent for a second layer of merit-based screening by
experienced appellate attorneys and legal services experts. For any particular case that is
selected, the administrator refers the case in the first instance to the firm that conducted the
intake. The administrator informs the litigant of the review panel’s decision and provides further
referrals or information, as needed. Since its inception, the Civil Appeals Clinic has served
nearly 530 litigants over more than 900 visits, and 15 appeals have been referred from the Clinic
for full pro bono representation, a number of which have reached the Supreme Judicial Court.

1.

The law firms currently volunteering are Foley Hoag, Goodwin, Hunton, Mintz, Nutter, Ropes & Gray and
WilmerHale.
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Civil Appeals Clinic
If you have questions about how to appeal a judgment or decision from a trial court,
the Civil Appeals Clinic may be able to help. At the Clinic, free attorneys can explain
the process for appealing a judgment or decision and answer questions about it.
These attorneys also can help you decide if you should appeal a decision. In some
cases, your case may be referred for further assistance and representation on the
appeal.
This Clinic is limited to low-income persons who qualify for services.
Where:

Appeals Court Clerk’s Office
John Adams Courthouse
One Pemberton Square (Behind Center Plaza)
Second Floor
Boston, MA 02108

When:

Wednesdays, 12:30 PM - 4:00 PM

What
to Bring:

Please bring copies of:
(1) the judgment or decision;
(2) any briefs or motions about that judgment/decision;
(3) the complaint and answer filed in your case;
(4) any papers you have filed to appeal your case; and
(4) any other court papers about the issue you would like
to appeal.
If you do not have these papers, you can get them at the Clerk’s
Office of the Trial Court involved in your case.

Please be aware that there are deadlines for filing an appeal, which
vary depending on the type of case. You can learn more about these deadlines and
find more information about appeals on these websites:
http://www.mass.gov/courts/selfhelp/civil-appeals
and
http://www.mass.gov/courts/court-info/appealscourt/appeals-court-helpcenter/self-help-guides-list.html.
For more information about the screening process, please contact 617-423-0648 or
info@vlpnet.org. In addition, you can call the Eastern Region Legal Intake (ERLI)
Helpline from 9 am -12 pm any weekday at 617-603-1700 to learn more about
additional legal resources in the area.
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INTAKE AND ASSESSMENT OF APPELLATE ISSUES
By Mintz Levin

The Civil Appeals Clinic takes place at the Appeals Court on Wednesdays from
12:30PM-4PM. Volunteer attorneys should report to the Clerk’s Office, where they will
find Clinic administrators in a private office behind the Court Officers’ booth. After a
brief introduction, volunteer attorneys will be escorted to the attorney/client breakout
rooms near the courtrooms on the 3rd floor, where the legal consultations will take
place.

Arrival and Screening. When a litigant arrives at the Appeals Court Clerks’ Office
for the Clinic, Clinic administrators will greet them and explain what will happen
during their visit. As a first step, the Clinic administrators will screen the litigants, on a
first-come-first-serve basis, according to the VLP eligibility criteria. To qualify, litigants
must meet the following criteria:
 Income below 125% or, if other factors are present, 200% of the federal
poverty guidelines;
 Assets below $5,000 for a household of one (add $1,500 for each additional
household member);
 U.S. citizen or qualifying status;
 Case type within priority issue area.
See GUIDE TO VLP ELIGIBILITY for more information.

If a litigant is not eligible, Clinic administrators will provide them with self-help materials
and referrals, as appropriate. If there are no eligible litigants waiting, they can be
seen for a brief (20-30 minute) consultation on procedural issues.
If a litigant is eligible, Clinic administrators will begin filling out the INTAKE FORM based
on information from the litigant. They will then escort the litigant to the 3rd floor
attorney/client breakout rooms to meet with the volunteer attorneys and deliver the
partially completed INTAKE FORM to the volunteer attorneys.

Disclaimer: These materials are intended as resources for the appellate clinic; always
refer to the applicable rules and law in advising clients.
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Statement of Understanding. When you begin your consultation with the litigant,
please introduce yourself and explain the purpose of the Clinic/your role. You are
there to provide brief legal assistance; you are not forming a traditional attorneyclient relationship and neither you nor the Clinic are agreeing to represent the
litigation. Please read and sign the Statement of Understanding with the litigant.
CONFLICTS OF INTEREST
Under Mass. R. Prof. C. 6.5, “[a] lawyer who, under the auspices of a program sponsored by a
nonprofit organization or court, provides short-term limited legal services to a client without
expectation by either the lawyer or the client that the lawyer will provide continuing
representation in the matter” is not subject to the rules of professional conduct concerning
conflicts of interest unless “the lawyer knows that the representation of the client involves a
conflict of interest” or “that another lawyer associated with the lawyer in a law firm is disqualified
by [the rules] with respect to the matter.”

Learn more about the case and the potential issue(s) on appeal. Ask questions
and review any documents that the litigant brought with them. Try to avoid making
assumptions about facts or what may have happened in a case.
Determine the procedural posture of the case and whether a final judgment has
been issued. Generally, only final judgments may be appealed.
 Refer to the rules and handout on APPELLATE PROCEDURE AND STRATEGY (TAB
10).
 If a final judgment has not been issued, consider how the litigant may
preserve the issues for appeal and/or consider an interlocutory appeal.
 If a final judgment has been issued, assist the litigant in deciding whether to
take an appeal and assist her/him with the steps for bringing an appeal.
Answer any specific questions the litigant might have. Keep in mind that the
following resources are available and that you may step excuse yourself from the
consultation to review materials and consult with others, as needed.
 Print materials at the Clinic (rules, MCLE on Appellate Practice, etc.)
 Staff at the Clerk’s Office
 Other volunteers.
WHEN YOU STEP AWAY FROM THE CONSULTATION…
Please do not leave your personal belongings or any Clinic materials (aside from the resource
binders/books) unattended with a litigant.

Disclaimer: These materials are intended as resources for the appellate clinic; always
refer to the applicable rules and law in advising clients.
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If there is a final judgment that is not time-barred, consider whether the case
warrants referral to the Review Panel.
 If you have not already done so, assess the strategic decision to take an
appeal. This determination includes the following considerations:
 Will the litigant’s objectives be met by taking an appeal?
 Were issues/objections preserved?
 What is the standard of review? Consider whether the case constitutes a
legal error (as opposed to an abuse of discretion. See handout entitled
STANDARDS OF REVIEW (TAB 11).
 Is the litigant’s potential legal position on appeal meritorious?
 Consider whether the appeal might otherwise have more broad-based
implications to low-income people.
Close out the meeting and provide the litigant with the appropriate “discharge
form.” We have forms with additional resources for the following situations:
 The litigant did not bring the documents you need to assess their case, and
you would like them to return with more information.
 The Clinic is not able to further assist the litigant because: (a) you answered a
particular question that the litigant had; (b) there is no final judgment; (c) there
is a final judgment and the time for filing an appeal has passed or (d) the case
does not meet the criteria for further review.
 You have some unanswered questions and/or would like to recommend that
a case go to the Review Panel. This referral does not mean that you, the Clinic
or any other attorney has agreed to represent the litigant.
Walk the litigant back down to the Appeals Court Clerk’s Office when the meeting
is over so that Clinic administrators can make copies of the relevant forms.
Complete the CIVIL APPEALS CLINIC INTAKE FORM. Please provide specific
information about the case and the advice that you provided. If you helped the
litigant complete any paperwork, please make sure that this paperwork is copied.

Disclaimer: These materials are intended as resources for the appellate clinic; always
refer to the applicable rules and law in advising clients.
82437564v.1
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GUIDE TO VLP ELIGIBILITY DETERMINATION
Due to requirements imposed by the Volunteer Lawyers Project’s funding source
(the Legal Services Corporation), the Pro Bono Civil Appeals Pilot Program/Civil
Appeals Clinic screens litigants for:
•
•
•

Citizenship or immigration status
Income and assets
Case type

CITIZENSHIP OR IMMIGRATION STATUS
The Program may only assist litigants who are United States citizens or have a
green card or other legal immigration status.
INCOME AND ASSETS
Generally, to qualify, a litigant’s household income cannot exceed 125% of the
current (they are reviewed, updated and approved each year) federal poverty
guidelines ($1,256 per month for a household of one). Where certain permitted
exceptions apply, the Program may assist litigants with income up to 200% of
federal poverty guidelines ($2,023 per month for a household of one).
Assets may not exceed $5,000 for a household of one. If more than one
member is in the household, assets may not be above $5,000 plus $1,500 for
each additional household member. The first $15,000 of retirement assets are
not included when calculating assets.
CASE TYPE
VLP Priority Issues Areas. Only the following types of cases are eligible for the
Program (i.e., assistance at the Clinic and referral to the Review Panel and/or to
law firms for further representation):
• Family and Guardianship, including 209A and 258E;
• Housing (evictions, reasonable accommodations);
• Consumer (collections);
• Employment (denied benefits, wage & hour, employment
discrimination, wrongful termination and sexual harassment)

November 2018
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General Exclusions. The following types of cases are excluded from the
Program:
• Cases that fall outside of the VLP priority issue areas;
• Fee-generating cases (see below);
• Personal injury cases;
• Basic contract disputes;
• Traffic violations;
• Criminal cases
• Habeas corpus;
• Eviction proceedings involving illegal substances;
• Prisoners’ cases;
• Cases concerning reformation of state or Federal welfare systems;
• Cases with the purpose of causing or assisting in causing suicide,
euthanasia, or mercy killing of any individual.
In addition, volunteer attorneys may meet with litigants about the following
types of cases at the Clinic but may not refer them to the Review Panel:
•
•
•

Appeals of state agency decisions to the Superior Court;
Appeals from the BMC or the District Court to the Appellate Division;
Interlocutory appeals/single justice practice.

Fee-Generating Cases. VLP is prohibited from representing clients in “feegenerating” cases. A “fee-generating” case is any case or matter which – if
undertaken on behalf of an eligible client by an attorney in private practice –
reasonably may be expected to result in a fee for legal services from an award
to the client, from public funds or from an opposing party. Example of a feegenerating case could be a personal injury case for plaintiffs and
conservatorships.
VLP can make exceptions where:
• The private bar usually expects a fee from the client in advance,
• VLP has tried to refer these types of cases before and the attempts
have been,
• And, in an emergency situation.
The purpose of the policy is to not alienate the private bar since these types of
case can be handled by the private bar on a contingency basis.
47139394v.1
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Statement of Understanding
I have been helped today during a visit to the Civil Appeals Clinic as part of the Pro Bono Civil
Appeals Pilot Program (the “Clinic”). I was helped by a lawyer who is a volunteer in the Clinic. The Clinic is
sponsored by the Volunteer Lawyers Project (“VLP”).
Following consultation with the lawyer that I met and spoke to, I understand that the lawyer’s role
in this Clinic is limited and different from the usual attorney-client relationship. The lawyer gives
general help or advice on this day only, and not on a continuing basis. The lawyer’s help or advice is based
on the information I gave the lawyer. The lawyer has not investigated fully the information or facts of my
case. I also understand that the lawyer will not file any appearance in my case or represent me, in court
or otherwise, in any matter that we talked about, and I do not expect that the lawyer will do so. I also
understand that the lawyer sees people on a first-come, first-serve basis. Because there are many people who
want to speak to the lawyer, there are limits on the amount of time I have with the lawyer, so the lawyer may
not know all of the facts because there was not enough time to say everything that I wanted to say and
because the lawyer has not done any investigation of the facts that I have given the lawyer. I understand the
limitations of today’s discussion.
I have been told that the lawyer helping me will try not to help or advise my adversary in connection
with the subject matter of my case. I will give the lawyer the information that is listed below about the
adversary or opposing party in my case so that the lawyer will know who not to speak with.
I understand that another lawyer in the Clinic may help my adversary; however that lawyer will not
be employed by the volunteer attorney’s law firm. Following the rules of professional responsibility, the
lawyer who helps me will not give any confidential information about my case to anyone else without
my permission, except that I agree that the lawyer may forward my case to other lawyers of this
project who will decide whether my case should be referred to a law firm for further representation on
appeal.
I understand that I may retain a lawyer to represent me in the matters I talked about with the Clinic
lawyer. If I do so and learn that my case has been referred to a law firm for further representation, I will
notify the Clinic. I understand that, if I am not courteous to Clinic staff, I may be barred from receiving
services from the Clinic, today or in the future.

________________________________________
PRINT NAME
________________________________________
SIGNATURE
________________________________________
DATE
Court:

________________________________________

Docket No. of Case:

________________________________________

Name of Litigant:

________________________________________

Name of Opposing Party:

________________________________________

CIVIL APPEALS CLINIC
Questionnaire/Intake Form
CONTACT/BACKGROUND INFORMATION
LITIGANT NAME: ____________________________________________
ADDRESS: ___________________________________________________ (Street, Apt.)
_____________________________________________________________ (City, State, Zip)
IS YOUR ADDRESS SAFE FOR RECEIVING MAIL? YES NO
DATE OF BIRTH: ______________________

MARITAL STATUS: ___________________________

GENDER: ____________________________

RACE: _______________________________

TELEPHONE 1: ______________________(

) TELEPHONE 2:_____________________________(

)

IS IT OKAY FOR US TO SEND YOU A TEXT INSTEAD OF CALL YOU? YES NO
EMAIL ADDRESS: ______________________________________________________________________
INTERPRETER NEEDED: YES

NO

LANGUAGE: ____________________________________

IS ANYONE IN LITIGANT’S HOUSEHOLD A VETERAN OR A MEMBER OF THE MILITARY?
HAS THESE EVER BEEN A RESTRAINING ORDER ISSUED OR IS ONE PENDING? YES

NO

ARE YOU A VICTIM OF CRIME, WHETHER IT WAS REPORTED TO THE POLICE OR NOT?
DID THE LITIGANT HAVE A LAWYER FOR THIS CASE IN THE PRIOR PROCEEDINGS?
HAS THE LITIGANT ALREADY RETAINED A LAWYER FOR THE APPEAL? YES
Check ALL that apply: How did you hear about us?
 Supreme Judicial Court and/or Appeals
Court Clerks
 Judge
 Court Staff






YES NO

YES

YES

NO

Appeals Court/VLP Website
Legal Services
Probate and Family Court
Other: _________________

CASE INFORMATION
DOCKET #: _________________________

JUDGE: ___________________________

COURT (DEPARTMENT AND COUNTY): _____________________________________
OPPOSING PARTY NAME: ______________________________
OPPOSING PARTY ADDRESS: ____________________________________________ (Street, Apt.)
__________________________________________________________ (City, State, Zip)
DATE OF JUDGMENT/DECISION: ______________________________
IS THE LITIGANT THE PARTY WHO SOUGHT RELIEF IN THE LOWER COURT? YES NO
DESCRIBE: ___________________________________________________________________________

NO

NO

APPEAL INFORMATION
HAS AN APPEAL ALREADY BEEN FILED? YES
IF SO, LITIGANT IS THE:

APPELLANT

NO
APPELLEE

IF LITIGANT HAS FILED AN APPEAL, DID YOU ADVISE LITIGANT TO CONTINUE TO PURSUE THE APPEAL?
YES NO N/A (LITIGANT IS APPELLEE)
IF LITIGANT HAS NOT FILED, BUT IS CONSIDERING AN APPEAL, DID YOU ADVISE THE LITIGANT TO
PURSUE AN APPEAL? YES
NO
THE PENDING APPEAL (IF APPLICABLE) IS BEFORE THE:
 Appeals Court Panel
 Direct Appellate Review
 Single Justice Session – Appeals Court
 Further Appellate Review
 Single Justice Session – Supreme Judicial
 Supreme Judicial Court
Court
INTAKE INFORMATION
ATTORNEY NAME(S): _____________________________________ FIRM(S): ________________________
HOW MUCH TIME DID YOU SPEND WITH THIS LITIGANT? ______________________________
CASE DESCRIPTION/SERVICES PROVIDED
Please describe the case, and the issues that the litigant raised and how you addressed them. Where applicable, please provide a
detailed explanation of advice rendered or next steps discussed. If you assisted the litigant in completing out any forms, please
state that clearly below and attach a copy of the form(s) here.
______________________________________________________________________________________________________
______________________________________________________________________________________________________
______________________________________________________________________________________________________
______________________________________________________________________________________________________
______________________________________________________________________________________________________
REFERRAL INFORMATION
When considering whether a case should be referred to the Review Panel, please reference the Guide to VLP Funding
Restrictions to ensure that the Program could take the type of case at issue. Please also be sure to inform the litigant that you
are recommending that the case be referred to a Review Panel. We cannot guarantee that all cases recommended for referral
will be referred.
DOES THIS CASE WARRANT FURTHER REVIEW BY REVIEW PANEL: YES

NO

DEADLINE FOR NOTICE OF APPEAL/NEXT STEP (if applicable): _______________________________
Please explain the basis of your referral to the Review Panel and any other information that would be useful for the Review
Panel. This should include any specific questions you would like the Review Panel to consider and/or the appealable issue you
identified during the consultation.

_________________________________________________________________________________________________
_________________________________________________________________________________________________
_________________________________________________________________________________________________
_________________________________________________________________________________________________
_________________________________________________________________________________________________
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CivilAppe a lsClinic
M OREIN FORM ATION N EEDED
T oday you m etw ithavolunteerlaw yerfrom theCivilAppealsClinicaspart
oftheP roBonoCivilAppealsP ilotP rogram . W eneed tofind outm ore
aboutyourcase.
P leasecom ebacktotheCliniconaW ednesday betw een12:30P M and
4:00P M ,andbringthesepapers:
____ thejudge’sfinaldecisionfrom thecaseyou w anttoappeal
____ theCom plaintandA nsw erfrom thecaseyou w anttoappeal
____ any othercourtpapersfrom thecaseyou w anttoappeal
____ any papersyou havefiledtoappealyourcase
____ acopy ofyourP erm anentR esidentcard
____ other:___________________________________________________
T heClinicislocatedattheAppealsCourtClerk’sO fficeintheJohnAdam s
Courthouse(O neP em bertonS quare,FirstFloor,Boston,M A 02108).
T hankyou,
T heCivilAppealsClinicT eam
CivilAppealsClinic@ m intz.com
_______________________________________________
The CivilAppe a lsClinic isb e ing runa sa te m pora rypilotprog ra m .

TAB 8

CivilAppe a lsClinic
W hatHappensN ext
Dear_____________________________,

Date:_________

T oday you m etw ithavolunteerlaw yerfrom theCivilAppealsClinicaspartofthePro
Bono CivilAppealsP ilotP roject.T helaw yeraskedyou questionsaboutthecaseyou
w ouldlikehelpw ithandm adecopiesofpapersyou gaveusaboutyourcase.
W ecannotdecidetoday ifw ecanhelpyou. W ew illrecom m endthatagroupof
law yerscalledareview panelgoovertheinform ationandpapersyou gaveusand
decideiftheCliniccanhelpyou w ithyourappeal. W ecannotguaranteethatthereview
panelw illtakethissteporthatw ew illbeabletohelpyou w ithyourappeal.
W ew illletyou know w ithin30 daysfrom today ifw ecanhelpyou.W ew illcall/em ail
you at________________________ toletyou know ourdecision.Ifw ecannotreach
you,w ew illnotbeabletohelp.
P leaserem em berthatnoonefrom thisprogram hasagreed tobeyourlaw yerforyour
case.Ifthereareany papersyou need tofileinyourcaseorany deadlinesyou need to
m eet,you havetodothesethings.W ew illnotdothem foryou.
Ifyou havequestions,pleaseaskusbeforeyou leavetoday.
T hankyou,
T heCivilAppealsClinicT eam
CivilAppealsClinic@ m intz.com
_______________________________________________
The CivilAppe a lsClinic isb e ing runa sa te m pora rypilotprog ra m .
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CivilAppe a lsClinic
T oday you m etw ithavolunteerlaw yerfrom theCivilAppealsClinicaspartofthe
P roBonoCivilAppealsP ilotP rogram . T helaw yerspokew ithyou aboutyourcase
andgaveyou inform ation,adviceand/orareferral.
T heP rogram isnotabletohelpyou furtherw ithyourcasebecause:
____ T hereisnofinaljudgm enttoappealyet.Itistoosoontoappeal.
____ T hedeadlineforfilinganappealhaspassed.Itistoolatetoappeal.
____ W ehavelim itedresourcesandyourcasedoesnotm eetthecriteriafor
furtherreview .
You cantry tofind helpfrom adifferentlegalaidprogram by callingtheL egal
Advocacy & R esearchCenter(L AR C)at617-603-1700 or1-800-342-LAW S .
Herearesom eotherresources:


Forbasiclegalinform ation:m asslegalhelp.org.



L aw yerR eferralS ervices(tohirealaw yer,m aybeonareduced fee):
o BostonBarAssociationL aw yerR eferralS ervice:617-742-0625 or
800-552-7046,orbostonbarlaw yer.org
M assachusettsBarAssociationL aw yerR eferralS ervice:617-6540400 or866-627-7577 (M AS S L R S ),orm asslaw help.com



Form oreinform ationaboutappeals: http://w w w .m ass.gov/courts/courtinfo/appealscourt/appeals-court-help-center/and
http://w w w .m ass.gov/courts/selfhelp/civil-appeals
_______________________________________________
The Civil Appeals Clinic is being run as a temporary pilot program.

Tab 10
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GENERAL APPELLATE PROCEDURE AND STRATEGY
By Mintz Levin

Generally, only final judgments and decisions are appealable as a matter of right. See
G.L. c. 231, § 113. Massachusetts Rule of Civil Procedure 54(a) defines “judgment” and
“final judgment” as “the act of the trial court finally adjudicating the rights of the
parties affected by the judgment,” including judgments on directed verdicts,
judgments notwithstanding the verdict, judgments on findings by the court in jurywaived matters, and judgments entered upon a jury verdict under Mass. R. Civ. P. 49
or 58.
A civil judgment becomes effective when set forth on a separate document
and entered on the trial court’s docket. Mass. R. Civ. P. 58.
Most trial court orders are interlocutory and not appealable as of right at the time they
are made. Examples of interlocutory orders include:
 Discovery orders;
 Denials of motions to dismiss, even when based upon jurisdictional grounds;
 Denials of motions for summary judgment;
 Orders granting leave to intervene;
 Orders staying judicial proceedings;
 Orders consolidating cases;
 Orders on motions in limine;
 Denials of motions to quash subpoena;
 Orders allowing motions for new trials in civil cases.
IF THERE IS NOT A FINAL JUDGMENT…
If a litigant comes to the Clinic before the entry of a final judgment or with an
interlocutory order, your objectives should be: (1) to assist the litigant in preserving the
issues for an appeal; and (2) to assess whether, in rare circumstances, an interlocutory
appeal is appropriate.
Preserve the issues for appeal. The avenues for preserving an issue for appeal vary
depending on the stage of the case. The MCLE Appellate Practice in Massachusetts
provides a thorough analysis of the mechanisms for preserving a litigant’s appellate
rights in the Superior Court (Chapter 6) and the District Court (Chapter 7). Generally,
bear in mind that a party must object or raise an issue before a trial court to enable
later review by an appellate court.

Disclaimer: These materials are intended as resources for the appellate clinic; always
refer to the applicable rules and law in advising clients.
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Exceptions to the finality requirement/interlocutory review. In certain
circumstances, an interlocutory order may be appealed. Chapter 8.1.3 of the MCLE
Appellate Practice in Massachusetts examines these circumstances in detail.
IF THERE IS A FINAL JUDGMENT…
Post-judgment relief in the trial court. If a litigant comes to the Clinic after the entry
of a final judgment, consider whether post-judgment relief in the trial court might be
appropriate. For example, a litigant may file a motion to amend or make additional
findings of fact under Mass. R. Civ. P. 52(b); a motion to alter or amend the judgment,
or for a new trial, under Mass. R. Civ. P. 59; or a motion for relief from judgment under
Mass. R. Civ. P. 60. These motions could assist the litigant if their goal is to put new
evidence or information before the trial court.
Timing considerations concerning the decision to appeal. First, determine whether
the deadline for filing a notice of appeal has passed. Unless otherwise provided by
statute, the notice of appeal must be filed within 30 days of the date of entry of
judgment or within 60 days if the Commonwealth is a party. Mass. R.A.P. 4(a).
 If the deadline has passed, advise the litigant that she/he no longer has an
automatic right to appeal but may seek an extension of the now-expired
deadline. The lower court may grant a party an extension of time for filing the
notice of appeal upon a showing of excusable neglect. Mass. R.A.P. 4(c). If
sought after the deadline has passed, a request for an extension must be made
by motion. Mass. R.A.P. 4(c). If granted, the extension cannot exceed 30 days
beyond the expiration of the time period provided by Rule 4(a), regardless of
whether the Rule 4(a) time period has expired or not. Mass. R.A.P. 4(c). The
Clinic will not assist in this process, although you can generally advise the litigant
about it. See MCLE Appellate Practice in Massachusetts, Chapter 11.2.2.
 If the time period is close to expiring, inform the litigant that she/he may
move for an extension of time. See above. Also note, there is generally no
downside to the litigant filing a notice of appeal to preserve his/her rights while
deciding whether to pursue the appeal.
 If the time period has not expired, continue to the following sections.
Note: If either party has filed a post-judgment motion in the trial court, a notice
of appeal docketed before the disposition of such a motion has no effect. As a
result, a new notice of appeal must be filed following the entry of the order
disposing of the motion.
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Strategic considerations concerning the decision to appeal. As noted above,
there is generally no downside to filing a notice of appeal, and doing so will preserve
the litigant’s right to appeal while he or she determines whether to pursue an appeal.
If you are presented with a final judgment within the period for filing a notice of
appeal, you should inform the litigant of how to file a notice of appeal and also assist
the litigant in assessing the strategic decision to take the appeal. See MCLE Appellate
Practice in Massachusetts, Chapter 8. This determination includes the following
considerations:
 The litigant’s objectives in seeking an appeal
 The availability of other post-judgment relief (see above)
 Adequacy of the record on appeal
 Preservation of issues
 Applicable standards of review (see handout on STANDARDS OF REVIEW)
 Strength of legal positions
 Expense of appeal – Note: In addition to the time and expense of pursuing
the appeal (costs of filing fees, briefs, appendices, etc.), the Appeals Court
may also tax costs of the appeal against an unsuccessful appellant. See
Mass. R.A.P. 26(a).
Determining the proper court for the appeal. Statutory and common law dictate
whether an appeal should be taken to the Appeals Court, the Supreme Judicial Court
or the single justice session of one of those courts. Look to Chapters 1.2, 2.2, 21 and 22
the MCLE Appellate Practice in Massachusetts or applicable case law to determine
where an appeal should be taken. (Most often, an appeal of a decision from a court
other than the District Court or BMC will go to the Appeals Court.)
Steps for appealing a final judgment to the Appeals Court and Supreme Judicial
Court. This chart is intended to be used as a summary and is not a substitute for a
thorough examination of the applicable rules. Additional resources are available
online at the Appeals Court Help Center website and in Chapter 11 of the MCLE
Appellate Practice in Massachusetts.
Determine the
date of the
judgment
File the notice
of appeal
The notice of
appeal must
identify the
party/parties

•
•
•
•

Examine the appropriate court paper and, if available,
the docket.
Trial court dockets are available online.
File in the lower court that issued the judgment, not the
appellate court. Mass. R.A.P. 4(a).
Unless provided by statute, file a notice of appeal WITHIN
30 DAYS of judgment or post-judgment order. Where the
Commonwealth is a party, a litigant must file the notice
within 60 days of the judgment or post-judgment order
(except in child welfare cases, in which the notice of
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•
•

•

appeal is due within 30 days from the entry of the
judgment, decree, order, or adjudication). Mass. R.A.P.
4(a).
A notice of cross-appeal must be filed 14 days after the
first notice of appeal. Mass. R.A.P. 4(a).
Note: If one of the following 4 motions has been made,
the time period for filing the notice of appeal begins to
run on the entry date of the order disposing of the
motion: motion for judgment notwithstanding the verdict;
motion to amend or to make additional findings of fact;
motion to alter or amend the judgment or for relief from
judgment; or motion for new trial. A notice of appeal
filed before these motions have been resolved has no
effect. Mass. R.A.P. 4(a).
Note: Once a notice of appeal is filed, the clerk of the
lower court is responsible for serving a copy by mail on
counsel of record for every other party (or the party
themselves, if they are not represented by counsel).
Mass. R.A.P. 3(d).
This relief is available under Mass. R.A.P. 6. Refer to
Chapter 11.3 of the MCLE Appellate Practice in
Massachusetts or the Mass Appeals Court Help Center
website for more information.

Stay or
injunction
pending
appeal

•

Composing the
record

• The record consists of the original papers and exhibits on
file in the lower court, the transcript (if any) of the
proceedings and certified copies of the docket entries
prepared by the lower court clerk. Mass. R.A.P. 8(a).
• Transcript: Within 14 days of filing the notice of appeal,
the appellant must order a transcript from the court
reporter. Mass. R.A.P. 8(b). Unless the entire transcript is
to be included, the parties must designate what portions,
if any, of the transcript are to be included in the record.
Mass. R.A.P. 8(b)(1).
In the same time period (within 14 days of filing the notice
of appeal), the appellant must deliver to the lower-court
clerk either (i) a transcript; (ii) a signed statement
certifying that the transcript has been ordered and
payment has been arranged; or (iii) a signed statement
certifying that the appellant does not intend to order a
transcript. Mass. R.A.P. 9(c)(2).
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If the case was digitally recorded (except child welfare
cases), the appellant must request the transmission of the
audio recording in addition to ordering a transcript.
Mass. R.A.P. 8(b)(1)(A).

Lower court
assembles the
record

Designate
contents of
record
appendix and
issues on
appeal

The Mass Appeals Court Help Center website has a
Transcript Request Guide.
• The lower-court clerk physically assembles the record
(i.e., the original papers and the exhibits, together with
anything else that becomes a part of the record as set
forth above) within 21 days from the later of (1) receipt of
the transcript, (2) receipt of notice that no transcript will
be ordered, or (3) expiration of the time for filing any
other notice of appeal after the first notice of appeal has
been filed per Rule 4(a). Mass. R.A.P. 9(a), 9(e).
• The lower-court clerk will notify the parties when the
record is assembled. Mass. R.A.P. 9(e).
• The parties designate certain portions of the record to
present to the appellate court in the form of a “record
appendix.” The parties should agree on the content of
the record appendix. If they cannot, within 14 days of
receiving notice from the clerk of the lower court that the
record has been assembled, the appellant must serve on
the appellee a designation of the parts of the record he
intends to include in the appendix and a statement of
the issues which he intends to present for review. Mass.
R.A.P. 18(b).
• If the appellee thinks it is necessary to include additional
portions of the record in the record appendix not
designated by the appellant, the appellee must serve
upon the appellant a designation of those parts of the
record within 14 days after receiving the appellant’s
designation. Mass. R.A.P. 18(b).
• The record appendix should include a cover page, a
table of contents, all docket entries in the lower court
proceedings, any order of impoundment of
confidentiality from the lower court proceedings, and, in
chronological order, (1) any parts of the record relied
upon in the brief, (2) any document, or portion thereof,
filed in the case relating to an issue being appealed, (3)
any findings or memorandum of decision or order by the
lower court pertinent to an issue on appeal, (4) the
judgment, decree, order or adjudication in question, and
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Impoundment
procedures

•

Docket appeal
in the
appellate court

•

•

If the appeal is
in the Appeals
Court, file a
docketing
statement

•

Consider
seeking direct
appellate
review by the
SJC

•

•

•
File corporate
disclosure
statement
(corporate
parties only)

•

(5) the notice of appeal. Mass. R.A.P. 18(a).
Materials that were impounded in the trial court typically
remain impounded in the appellate court. See SJC Rule
1:15 and Mass. R.A.P. 16(d), 16(m), and 18(d). The Mass
Appeals Court Help Center website has a useful summary
of impoundment procedures in the appellate courts.
Within 14 days after receiving the notice of assembly of
the record, docket the appeal in the appellate court by
paying the fee (currently $300). Upon docketing, the
appellate-court clerk will serve a notice to the parties
and the lower court. Mass. R.A.P. 10(a)(1) and 10(a)(3).
If the appellant is indigent, the appellate-court clerk may
enter the appeal in the docket at the request of a party;
the request should be made by motion to waive the
entry fee, supported by an affidavit of indigency. Mass.
R.A.P. 10(a)(1), (3); SJC Rule 3:10.
Within 14 days of the issuance of the notice of entry by
the clerk’s office, complete a docketing statement. The
statement is a fillable PDF available on the Appeals Court
website. It must be e-filed using eFileMA or submitted on
paper by mail or hand-delivery to the Appeals Court
Clerk’s Office.
If the SJC has concurrent jurisdiction over an appeal, it
must be docketed in the Appeals Court. Thereafter, a
party may seek Direct Appellate Review (DAR) from the
SJC. Mass. R.A.P. 11.
The application must be made in writing to the SJC within
21 days of docketing the appeal. DAR is appropriate
where the questions on appeal are: (1) ones of first
impression or novel questions of law; (2) questions of law
concerning the Constitution or of the Commonwealth of
the United States; or (3) questions of such public interest
that justice requires final determination by the SJC. Mass.
R.A.P. 11(a).
Mass. R.A.P. 11 details the requirements for a DAR
application and opposition.
Within 30 days of docketing appeal, file a corporate
disclosure statement. It should also be included at the
front of the principal brief. SJC Rule 1:21(b).
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•

•

•

Electronic filing
program

•

Form of briefs

•
•
•
•

Appellant’s brief is due 40 days after docketing of
appeal; appellee’s brief is due 30 days after service of
appellant’s brief; appellant’s optional reply brief due 14
days after service of appellee’s brief, or at least 7 days
before oral argument, whichever is sooner. Mass. R.A.P.
19(a).
Motions to extend time (otherwise known as motions
enlarge the date) for filing any brief may be made to the
Appeals Court. These motions should set forth the
reasons for requesting the extension, provide a date
certain by which the brief will be filed, and must be
accompanied by a certificate of service which lists the
name of the document being served, the date of
service, and how service was made (first class mail, in
hand, e-service via eFileMA). The Appeals Court website
contains more information about these motions.
Unless e-filing the brief using eFileMA, 4 copies of each
brief and appendix are filed with the clerk for the
Appeals Court. 2 copies of the brief and appendix are
served on counsel for all represented parties. If parties
are jointly represented, 2 copies are served to their
shared counsel. If a party is unrepresented, 2 copies are
server on each self-represented party. Mass. R.A.P.
19(d)(1)(A).
Under the new Appeals Court order dated September 1,
2018, attorneys and law firms are required to register for
the Appeals Court’s electronic filing program, eFileMA,
for filing certain documents including briefs and
appendices. Unrepresented parties are also encouraged
to register. If using eFileMA to electronically file the brief
and appendix, only one PDF and no paper original or
duplicates of these documents in appropriate case types
is filed. The order is available online:
https://www.mass.gov/files/documents/2018/08/02/appe
als-court-standing-order-concerning-electronic-filing.pdf
Mass. R.A.P. 16 prescribes the content/length of briefs
Mass. R.A.P. 20 governs the form, typeface, spacing and
margins
Be sure to include an addendum (Mass. R.A.P. 16(a)(13))
and certificate of compliance (Mass. R.A.P. 16(k))
The Mass. Appeals Court website has a Checklist for
Preparation of Brief and Appendix as well as a preformatted brief template containing all required sections
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•
•

Oral argument

Post-briefing
submissions

Motion for
reconsideration
of Modification
of decision

•

•
•

•

•
•
•

Further
appellate
review

•

•
•

and a brief description of each.
Must be filed by appellant with principal brief. Mass.
R.A.P. 18(a), 18(f).
Mass. R.A.P. 18(a) addresses format of record appendix.
Refer to the Checklist on the Mass. Appeals Court
website and Mass. Appeals Court Standing Order
Governing Filing of an Appendix of 3 or More Volumes (if
applicable).
Approximately 2/3 of cases in the Appeals Court have an
oral argument before a 3-judge panel; oral argument is
held as a matter of right before the full bench for SJC
cases.
Each side is permitted 15 minutes. Mass. R.A.P. 22(b).
If pertinent and significant authorities come to either
party’s attention after filing a brief or after oral argument,
but before a decision is issued, the party may submit a
letter with the cases to the court and the other parties.
Mass. R.A.P. 16(l).
Should be filed within 14 days of the date of the decision.
Must state with particularity the points of law or fact
which it is contended the court has overlooked or
misapprehended and contain an argument in support of
the motion. Mass. R.A.P. 27(a).
Mass. R.A.P. 27(b) prescribes form and length of the
motion.
Nor response to such a motion will be docketed unless
requested by the appellate court. Mass. R.A.P. 27(c).
Quorum/panel that decided the appeal may award
costs, including reasonable attorney’s fees, to the
prevailing party.
An application for further appellate review (“FAR”) is a
mechanism by which a party who lost in the Appeals
Court may request that the SJC examine the case.
Applications must be based on “substantial reasons
affecting the public interest or the interests of justice.”
Mass. R.A.P. 27.1(a).
Filed in SJC within 21 days of decision. Mass. R.A.P.
27.1.(a).
Mass. R.A.P. 27.1(b) prescribes form and length of
application for FAR.

41078499v.6
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STANDARDS OF REVIEW
By Mintz Levin

Every appeal involves a claimed error, and the type of error will signal the measure of
deference an appellate court will give to the lower court’s ruling. Understanding the
claimed error and the applicable standard of review is critical to evaluating the
likelihood of success on appeal. See MCLE Appellate Practice in Massachusetts,
Chapters 8.5.3 and 10.
Additionally, under Amended Mass. R. App. P. 16(a)(9)(B), each party’s briefing is
required to include “for each issue, a concise statement of the applicable standard of
review.”
Determine whether the issue was preserved. If a claim of error was not preserved
by objection or appropriate action, it is generally deemed waived and cannot be
made a grounds for appeal.
 “Failure to raise an issue before an appointing authority, an administrative agency,
and a reviewing court precludes a party from raising it on appeal. While there may be
exceptional circumstances requiring appellate review of an issue not raised before the
agency or the court below so as to avoid injustice, the presumption of waiver ‘has
particular force where the other party may be prejudiced by the failure to raise the
point below.’” City of Springfield v. Civil Serv. Com'n, 469 Mass. 370, 494 (2014) (internal
citations omitted).
If the issue was preserved, was the claimed error prejudicial? An appellate court
will not take action if an error was harmless; rather, the error must be prejudicial,
meaning that it adversely affected the substantial rights of the party. See G.L. c. 231,
§ 119; Mass. R. Civ. P. 61.
What is the standard of review?
 Questions of fact – Clearly erroneous. An appellate court gives great deference to
a trial judge’s rulings on factual issues, which include credibility determinations.
 A finding is “clearly erroneous” when no evidence supports it, Custody of
Eleanor, 414 Mass. 795, 799 (1993), or when “although there is evidence to
support it, the reviewing court on the entire evidence is left with the definite and
firm conviction that a mistake has been committed.” United States v. United
States Gypsum Co., 333 U.S. 364, 395 (1948) (adopted by Building Inspector of
Lancaster v. Sanderson, 372 Mass. 157, 160 (1977)).
Disclaimer: These materials are intended as resources for the appellate clinic; always
refer to the applicable rules and law in advising clients.
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As the Seventh Circuit has described it: “To be clearly erroneous, a decision must
strike us as more than just maybe or probably wrong; it must . . . strike us as
wrong with the force of a five-week-old, unrefrigerated dead fish.” Parts & Elec.
Motors, Inc. v. Sterling Elec., Inc., 866 F.2d 228, 233 (7th Cir. 1988).

 Issues of law – De novo. The appellate court does not grant any deference to the
trial judge’s rulings of law; rather, it stands in the same position as the trial judge and
reviews the issue anew. See, e.g., Trace Constr., Inc. v. Dana Barros Sports Complex,
LLC, 459 Mass. 346, 351 (2011); Twin Fires Inv., LLC v. Morgan Stanley Dean Witter & Co.,
445 Mass. 411, 424-25 (2005).
 Evidentiary issues – Abuse of Discretion. A trial judge has great discretion in ruling
on evidentiary issues, and an appellate court will not replace its judgment for that of a
trial judge. The inquiry is whether the trial judge erred or abused her/his discretion.
 Historically, the Supreme Judicial Court articulated the abuse of discretion
standard as requiring that “no conscientious judge, acting intelligently, could
honestly have taken the view expressed by [the lower court judge].” See, e.g.,
Commonwealth v. Ira, 439 Mass. 805, 809 (2003) (internal quotation marks and
citation omitted); Davis v. Boston Elevated Ry. Co., 235 Mass. 482, 502 (1920).
The court recently announced that this articulation had “earned its retirement,”
and adopted the following in its place: “[A] judge’s discretionary decision
constitutes an abuse of discretion where we conclude the judge made ‘a clear
error of judgment in weighing’ the factors relevant to the decision … such that
the decision falls outside the range of reasonable alternatives.” L.L. v.
Commonwealth, 470 Mass. 169, 185 n. 27 (2014) (citations omitted).
 Specific types of decisions. Chapter 10 of the MCLE Appellate Practice in
Massachusetts summarizes the standards of review applicable to common pre-trial,
trial and post-trial matters. Some common issues that might arise are:
 Summary Judgment: “The standard of review of a grant of summary judgment is
whether, viewing the evidence in the light most favorable to the nonmoving
party, all material facts have been established and the moving party is entitled
to a judgment as a matter of law.” Augat, Inc. v. Liberty Mut. Ins. Co., 410 Mass.
117, 120 (1991).
Motion to Dismiss, Mass. R. Civ. P. 12(b)(6): “What is required at the pleading
stage are factual ‘allegations plausibly suggesting (not merely consistent with)’
an entitlement to relief....” Iannacchino v. Ford Motor Co., 451 Mass. 623, 636
(2008) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 557 (2007)). “Factual
allegations must be enough to raise a right to relief above the speculative level
... [based] on the assumption that all the allegations in the complaint are true
(even if doubtful in fact)....” Id. (quoting Bell Atl. Corp., 550 U.S. at 555)
(alterations in original).
Disclaimer: These materials are intended as resources for the appellate clinic; always
refer to the applicable rules and law in advising clients.
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SUMMARY OF 209A AND 258E ORDERS
By Mintz Levin and Dan Goodrich (Updated by Mintz Levin 2018, Hayley Evans)

Basic Appellate Procedure:
 The Appeals Court reviews all appeals concerning 209A/258E orders from all
courts.
 The appellant must file a notice of appeal in the clerk/register's office of the
court that issued or refused to issue the order within 30 days of entry of the
order or its denial.
 The Clinic may assist defendants in 209A/258E order appeals; however, the
intake volunteers should check to make sure the Clinic has not assisted the
opposing party for the same appeal.
209A Requirements:
 209A orders may be issued when the plaintiff proves, by a preponderance
of the evidence, that s/he is suffering from abuse.
o Abuse: “The occurrence of one or more of the following acts between
family or household members:
(a) attempting to cause or causing physical harm;
(b) placing another in fear of imminent serious physical harm;
(c) causing another to engage involuntarily in sexual relations by force,
threat or duress.”
o Family or household members: Persons who:
 (a) are/were married; (b) are/were residing together in the same
household; (c) are/were related by blood or marriage; (d) have a
child in common; or (e) are/have been in a “substantive dating or
engagement relationship,” which will be determined by a court after
considering:
• (1) length of relationship; (2) type of relationship; (3) frequency
of interaction between the parties; (4) and if the relationship has
been terminated by either person, the length of time elapsed
since such termination
o Standard: The complainant’s fear of imminent serious physical harm is
not subjective; instead, when viewed objectively, it must be reasonable.
See Smith v. Jones, 75 Mass. App. Ct. 540, 543-44 (2009).
o Courts: Plaintiffs may seek such orders in the following courts: their local
District Court, Probate and Family Court, Superior Court, or the Boston
Municipal Court (if the plaintiff lives in Boston)
Procedure:
 Typically, a plaintiff will seek temporary ex parte protection.
 Forms of relief include: no abuse; no contact; vacate/stay away from
residence or place of work; monetary compensation for losses suffered as a
direct result of the abuse (not typically awarded); impound information in
Disclaimer: These materials are intended as resources for the appellate clinic;
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the case record (including the plaintiff’s address); temporary custody of
minor children for the plaintiff only; temporary child support for the plaintiff;
no abuse/stay away order from plaintiff’s child(ren); require defendant to
attend a batterer’s intervention program (not typically granted); treatment
recommendation (such as a batterer’s intervention program); surrender of
all firearms upon issuance of a temporary or emergency order (209A §3B)1.
o NOTE: 209A orders cannot “affect title to real property.”
If the court issues the emergency ex parte order, the court will order a tenday hearing, after notice of the hearing to the defendant.
The standard of proof for the ten-day hearing is also preponderance of the
evidence.
If issued at the ten-day hearing, the order is time limited, typically for a
period of months or for a year.
An extension hearing occurs on the date of expiration.
An extension hearing is not an opportunity to re-litigate facts underlying the
initial order. And the plaintiff must show by a preponderance of the
evidence that an extension is necessary for her/his protection from the
potential or actual abuse.
In making this determination, the judge must consider the totality of the
circumstances, viewed in the light of the initial abuse prevent order, of the
parties’ relationship by examining various factors. Iamele v. Asselin, 444 Mass.
734, 739 (2005).
To obtain an extension, the plaintiff need not prove that new abuse
occurred while the order was in place, but the threat of abuse that formed
the basis for the original order must continue to exist. See Mitchell v. Mitchell,
62 Mass. App. Ct. 769, 774 (2005); Pike v. Maguire, 47 Mass. App. Ct. 929
(1999); Guidelines for Judicial Practice: Abuse Prevention Proceedings, §
5:04 Commentary (2011).

258E Requirements:
 258E orders are sought by plaintiffs in response to sexual assault, stalking, or
harassment by the defendant. As with 209A orders, 258E orders may be
issued upon proof of sufficient abuse; however, they also may be issued
upon proof of harassment and are not limited to family or household
members.
 Harassment:

As of August 17, 2018, the District Court and Boston Municipal Court may now
issue an “extreme risk protection order”(also known as a "red flag" law) to
compel a person to immediately surrender firearms and ammunition on the
petition of a household member, family member or licensing authority without
the need for a finding of abuse. See G.L. c. 140, §§ 131R-131Z.
1
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o (i) three or more acts of willful and malicious conduct aimed at the
plaintiff, intended to cause fear, intimidation, abuse or damage to
property, and did in fact cause fear, intimidation, abuse, or damage to
property; or
o (ii) one act that:
 (A) causes another to involuntarily engage in sexual relations by
force, threat or duress; or
 (B) constitutes the commission of one of the following crimes
against the plaintiff:
• Indecent assault and battery; rape; statutory rape; assault
with the intent to commit rape; enticement of a child;
criminal stalking; criminal harassment; drugging for sexual
intercourse or to kidnap
o If availing themselves of relief pursuant to (i), a plaintiff must show that
the defendant intended to cause fear, intimidation, abuse, or damage
to property for each of the three incidents; however, the fact-finder
looks to the cumulative pattern of harassment and need not find that
each act in fact caused fear, intimidation, abuse, or damage to
property.
o If availing themselves of relief pursuant to (ii), plaintiffs need not prove
fear, intimidation, abuse, or damage to property. G.L. ch. 258E, § 1.
o Relief: no abuse order; no contact order; stay away order; monetary
compensation for losses suffered as a direct result of the abuse; impound
information in the case record (including the plaintiff’s address).
Lower Court Procedure:
 The hearing judge has broad discretion over 209A/258E hearings. Generally,
where one or both parties are unrepresented, the judge will maintain strong
control over the proceedings and may question the parties directly. In such
situations, allowing one party to question the other directly is unusual. Where
both parties are represented, the hearing may often mirror a standard
evidentiary hearing, with lawyers examining and potentially cross-examining
the parties.
 209A/258E hearings are civil (even though the violation of an order is
criminal); thus, criminal trial rights to due process and confrontation under
Massachusetts Declaration of Rights article 12 do not apply and a party
does not have a right to question the opposing party. Frizado v. Frizado, 420
Mass. 592, 596 n. 3 (1995).
 Finally, the Rules of Evidence do not necessarily apply at these hearings,
“provided that there is fairness in what evidence is admitted and relied on.”
Frizado, 420 Mass. at 597-98.
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Hearsay is common, as is utilizing unauthenticated physical evidence, such
as text messages or emails. Unless fundamentally unfair, such flexibility
generally does not present an appealable issue.2

Possible Errors:
 An insufficient or undeveloped record (i.e. failing to offer an explanation for
extending an order or failing to articulate fear that meets the
aforementioned statutory definitions).
 209A: Extending the order to pressure parties to act in some way i.e. to
pressure the defendant to appear in Probate Court;3 awarding relief that
the court has no jurisdiction to award;4 or arbitrarily denying child custody
order.5
Alternatives to Appeal:
 Motion to reconsider; motion to modify under 209A, sec. 3(i) (“the court may
modify its order at any subsequent time upon motion by either party”); new
complaint (if there are new incidents of abuse); seek a Domestic Relations
Protective Order in Probate Court (if the parties are married/have a child
together);6 or obtain a judge-ordered criminal stay away as part of the
defendant’s probation (if there is a parallel criminal proceeding).
Possible Criminal Consequences:
 As mentioned before, 209A/258E orders are civil orders; thus, they will not
appear on a defendant’s Criminal Offender Record Information (CORI)
check. However, the police and Probation Department can obtain a
defendant’s record of civil restraining orders and may cite to them during
relevant criminal proceedings, such as bail or dangerousness hearings.
 A restraining order becomes a criminal matter if the defendant violates the
order and is charged with that crime. CORI checks do include crimes with
which a party is charged, even if there is no conviction.

Guidelines for Judicial Practice: Abuse Prevention Proceedings, Guidelines 3:06 and 5:03, 70, 100 (2001,
available at http://www.mass.gov/courts/docs/209a/guidelines-2011.pdf.
3 See Moreno v. Naranjo, 465 Mass. 1001 (2013).
4 For example, awarding visitation, custody, or other relief to a defendant pursuant to G.L. c. 209A, § 3.
5 See Custody of Vaughn, 422 Mass. 590 (1996).
6 G.L. c. 209C, § 15; G.L. c. 208, §§ 18, 34B; G.L. c. 209, § 32.
2
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SPECIAL CONSIDERATIONS FOR APPEALS OF CHAPTER 209A
AND 258E PROTECTIVE ORDERS
By Pauline Quirion, Greater Boston Legal Services.
Updated by Mintz Levin, November 2018
Lawyers must exercise extra care in deciding whether to appeal denial or
entry of Chapter 209A or Chapter 258E orders because these cases often
implicate the safety of individuals and/or their children. A litigant also may
need additional or alternative remedies because it may take a year or
more for a case to make its way through the appellate process.
Safety planning. The safety of clients and their children is paramount.
Safety planning with a victim of abuse or harassment should consider potential
retaliation by the opposing party and address:
Safe ways to contact a client especially if the person lives with the abusive
partner.
Referrals to domestic violence/sexual assault programs for shelter &
services.
Referral to legal aid or similar programs for other protective orders,
relocation counseling, or other legal assistance.
Alternatives to appeal. Additional or alternative remedies may include, but are
not limited to:
A motion to reconsider (or similar post judgment motion) with a
supplemental affidavit and additional documents (police/ medical reports,
etc.). Note: If such a motion is denied, another notice of appeal is needed
to preserve the appeal.
If there are new incidents of abuse, the victim could file a new complaint.
If the parties are married or have a child, the client could seek a Domestic
Relations Protective Order in the Probate & Family Court under G.L. c. 209C,
§15 or c. 208, §§ 18, 34B, or c. 209, §32, which have a lower burden of proof.
Note: Filing a case in the probate and family court, however, can affect
whether a parent can move out of state with the parties’ children.
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A judge in a criminal case can order a defendant to stay away from the
victim or pay restitution as part of probation or other conditions imposed by
the court.
Note: Litigants need to know that attorneys’ fees can be awarded against a
party who files a frivolous 209A appeal. Rauseo v. Rauseo, 50 Mass. App. Ct. 911
(2001).
Examine the record below for evidence of abuse and/or harassment.
The plaintiff seeking protection under Chapter 209A has the burden of
proof. He or she must show, by a preponderance of the evidence, that the
requisite abuse or harassment occurred. The rules of evidence need not be
followed, provided that there is fairness in what evidence is considered by
the judge. An adverse inference may be drawn from a party’s refusal to
testify. Frizado v. Frizado, 420 Mass. 592, 597-98 (1995). Ch. 258E contains
many provisions similar to Ch. 209A so many of the same principles apply.
See e.g. Seney v. Morhy, 467 Mass. 58, 62 (2014)(case not moot if party has
a continued interest in the case).
In a 209A case, ascertain whether the affidavit and testimony make out a
case for abuse which is defined by c. 209A as: “the occurrence of one or
more of the following acts between family or household members:




attempting to cause or causing physical harm;
placing another in fear of imminent serious physical harm;
causing another to engage involuntarily in sexual relations by force,
threat or duress.”

In a 258E case, ascertain whether the affidavit and testimony support that a
defendant committed:





at least 3 acts of harassment defined by c. 258E as willful or malicious
conduct directed at a specific person with intent to cause fear,
intimidation, abuse, or damage to property and which actually did so;
OR
an act where the defendant, by force, threat, or duress caused a
person to engage involuntarily in sexual relations; OR
an act that was a violation of c. 265, §§ 13B (indecent assault on child
under 14 during commission of certain offenses or by a mandated
reporter), 13F (indecent assault and battery on mentally retarded
person), 13H (indecent assault and battery on a person age 14 or
older), 22 (rape), 22A (rape of child), 23 (rape and abuse of child), 24
(assault with intent to commit rape), 24B (drug person for kidnap), 26C
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(entice child), or 43A (criminal harassment), or c. 272, § 3 (drug person
for sex).
Find out what judge, parties, and witnesses said at the hearing and what
evidence was presented.



Were police reports, affidavits, documents or other evidence
presented?
Did the judge make any written findings of fact? Review CARI
records?

Is the order overwhelmingly against the weight of the evidence?
Did the judge use the correct legal standard and apply it correctly to the
facts?
Were the orders made permitted under the applicable statute or unduly
limited? For example, c. 209A provides for vacate orders, but c. 258E does
not.
Examples of an insufficient and undeveloped record.


Failure to say anything as to why the order should be extended at a renewal
hearing. Banna v. Banna, 78 Mass. App. Ct. 34 (2010)(order vacated where
defendant opposed the extension and the only thing said by the plaintiff at
the hearing was “yes” after the judge asked if she wanted an extension).



Failure to allege in the petition or at a hearing that a form of abuse as
defined under the statute occurred. Larkin v. Ayer District Court, 425 Mass.
1020 (1997) (“Generalized apprehension” was not enough to support a 209A
order where the plaintiff only alleged she was in fear because she received
notice of a future lawsuit and court proceedings.); E.C.O. v. Compton, 464
Mass. 558 (2013) (defendant’s acts of offering the minor alcohol were
“understandably reprehensible,” but were not “abuse” under Chapter 209A).

Check for Common 209A errors. “The exclusive focus must be on the applicant's
need for protection.” Singh v. Capuano, 468 Mass. 328, 334 (2014). Relief also
can only be awarded to the plaintiff in 209A cases. Common errors related to
denials of relief are:


Extending 209A orders for only a short time to pressure victims to go to
probate court and/or protect the defendant’s rights. Moreno v. Naranjo, 465
Mass. 1001(2013).
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Continuing a hearing over victim’s objection so that the defendant can
avoid testifying while a criminal case is pending. Capuano v. Singh, 468 Mass.
328 (2014).



Modifying or eliminating a protection order over plaintiff’s objection without
giving the plaintiff the opportunity to be heard. Capuano v. Singh, 468 Mass.
328 (2014).



Entering mutual restraining orders without a basis and without the careful
design required by Chapter 209A to avoid unwarranted arrests. G.L. c. 209A,
§ 3; Uttaro v. Uttaro, 54 Mass. App. Ct. 871 (2002); Sommi v. Ayer, 51 App. Ct
207, 744 N.E.2d 679 (2001). Mutual orders also require findings of fact. Id.



Failure to exercise discretion or to grant relief based on a personal philosophy
not grounded in the law. Lonegran-Gillen v. Gillen, 57 Mass. App. Ct. 746
(2003).



Misinterpreting the law to not permit permanent protective orders. Crenshaw
v. Macklin, 430 Mass. 633 (2000). See Champagne v. Champagne, 429 Mass.
324 (1999).



Refusing to consider an adverse inference against a party who asserts a right
against self-incrimination. S.T. v. E.M., 80 Mass. App. Ct. 423 (2011).



Denying order solely because the abuse was not very recent. A judge may
not deny a complaint “solely because it was not filed within a particular time
after the last alleged incident of abuse.” G.L. c. 209A, § 3. See G.L. c. 258E, §
3 (same for harassment).



Visitation, sole/shared custody, other relief awarded to a defendant by a
district, superior, or Boston municipal court that has no jurisdiction to enter
such orders. G.L. c. 209A, § 3.



Child custody order denied to plaintiff when no other custody order in place,
or domestic violence presumption in favor of custody award to victim was
triggered, or child was exposed to abuse, or there was no good reason not
to award custody to the plaintiff. G.L. c. 209A, § 3. See Custody of Vaughn,
422 Mass. 590 (1996).



Not ordering child support or other relief provided by c. 209A, § 3 when
appropriate. Note: Child support/custody orders should not be entered if
there are already existing orders in the Probate Court. But see Smith v. Joyce,
421 Mass. 520 (1995) (permitting conflicting no contact or custody orders with
findings in limited circumstances).
Disclaimer: These materials are intended as resources for the appellate clinic;
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Check criteria used for extension of orders at renewal hearings.
“The only criterion for extending the original order is a showing of continued
need for the order.” Pike v. Maguire, 47 Mass. App. Ct. 929, 929, 716 N.E.2d 686,
688 (1999); !amele v. Asselin, 444 Mass. 734, 739 (2005). Guidelines for Judicial
Practice: Abuse Prevention Proceedings, §6:08 Commentary (2000).


“It is the totality of the conditions that exist at the time that the plaintiff seeks
the extension, viewed in the light of the initial abuse prevention order, that
govern.” !amele v. Asselin, 444 Mass. at 741.



“Typically, the inquiry will be whether a plaintiff has a reasonable fear of
“imminent serious physical harm.” Id. at 740-41. G.L. c. 209A, § 1 (b).



New incidents of abusive conduct as defined by the statute obviously would
support extension of an order.



However, compliance with the order alone is not grounds to deny extension
an order. G.L. c. 209A, § 3; Iamele, 444 Mass. at 740; G.L. c. 258E, § 3.



The inquiry is particularized and situation dependent, calling upon the judge
to examine the words and conduct “in the context of the entire history of the
parties' hostile relationship.” Pike v. Maguire, 47 Mass.App.Ct. at 930.



Factors beyond past abuse that a judge should consider when reviewing the
" totality of the circumstances” include, but are not limited to:
the nature and duration of a relationship,
any prior history of violence, threats, or hostility,
the defendant's violations of protective orders,
ongoing custody, litigation, or disputes that can engender hostility,
the parties' demeanor in court,
the likelihood parties will encounter each (e.g., usual activities,
residential or workplace proximity, attendance at the same place of
worship), and
significant changes in the circumstances of the parties.
Iamele v. Asselin, 444 Mass. 734, 740 (2005); Vittone v. Clairmont, 64 Mass.
App. Ct. 479, 487 (2005).



Financial retaliation and other hostile conduct can support extension of the
order. Vittone v. Clairmont, 64 Mass. App. Ct. 479 (2005) (affirming order
where defendant engaged in “financial warfare on his family” and used print
media and the internet to blame the plaintiff which indicated his anger had
not subsided).
Disclaimer: These materials are intended as resources for the appellate clinic;
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While the basis for the initial order is reviewed, this does not mean that the
defendant may re-litigate the underlying order. Iamele, 444 Mass. at 740. See
Rauseo v. Rauseo, 50 Mass. App. Ct. 911 (2001); Pike v. Maguire, 47 Mass.
App. Ct. 929 (1999).

Deliberate violation of an order should be taken seriously including incidents not
involving violence. See e.g. Rauseo v. Rauseo, 50 Mass. App. Ct. 911 (2001)
(husband’s sending of flowers to wife was not benign and could reasonably be
perceived as a hostile and threatening act for purposes of extending her 209A
order in light of parties’ acrimonious divorce proceedings).


Egregious past abuse, by itself, can favor renewal of an order or entry of a
permanent order even if the parties have had no contact for years. Doe v.
Keller, 57 Mass App. Ct. 776 (2003) (case involving rape). See Vittone v.
Clairmont, 64 Mass. App. Ct. 479 (2005).

Check for jurisdictional and technical irregularities.


Is there threshold eligibility for an order? To qualify for a 209A order, the
plaintiff must be related to the defendant by blood or marriage, have a child
in common with him/her, or live or lived in same household with the
defendant, or had a substantial dating relationship with him/her. G.L. c. 209A
§1.



Does the defendant live out of state? A plaintiff is entitled to limited relief (no
abuse, no contact, stay away orders etc.) even if the court lacks personal
jurisdiction over the out-of-state defendant to issue affirmative relief such as a
gun surrender order or child support. Caplan v. Donovan, 450 Mass. 463
(2008). The long arm jurisdiction statute may also confer personal jurisdiction.



Is venue proper? Venue in 209A cases is considered jurisdictional. Venue for
filing a 209A case is in a court with venue over the plaintiff’s present
residence or household, or the past residence or household that the plaintiff
left to avoid abuse. G.L. c. 209A, § 1; M.B. v. J.B., 86 App. Ct. 108 (2014). But
see Judicial Guidelines, § 1:09, which notes that under G.L. c. 211, § 9, a
judge can sit as a justice of another court division for safety reasons when the
victim files a complaint in the wrong court.



258E cases must be filed in a superior court, district court or Boston municipal
court with venue over the plaintiff’s residence. If the defendant is under age
18, the case must be filed in the juvenile court with venue over the plaintiff.
G.L. c. 258E, § 3.
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Initial Steps to Preserve Appeal
Consult the Mass. Rules of Appellate Procedure for requirements
File Notice of Appeal within 30 days of the order.
Order recording of hearing and get the transcript. (If needed, file motion to
waive fees/affidavit of indigency in trial court to obtain recording/
transcript).
File transcript in the trial court.
Pay entry fee in Appeals Court after receiving notice of assembly of record.
(If needed, file motion to waive fee with affidavit of indigency in Appeals
Court.
Briefs
Consult the Mass. Rules of Appellate Procedure for requirements.
Appellant’s brief (and copies) is due 40 days after docketing of the appeal.
Appellant’s brief (and copies) is due 30 days after receipt of other brief.
A party can apply for an extension on filing of the brief.
Clerk’s guides on Appeals Court/ Supreme Judicial Court websites are
helpful.

Disclaimer: These materials are intended as resources for the appellate clinic;
always refer to the applicable rules and law in advising clients.
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Tab 12C

CHAPTER 209A MAJOR PROVISIONS
(Boston Municipal Court, District Court, Probate and Family Court, Superior Court)
M.G.L. c. 209A, § 1
§ 1. Definitions
As used in this chapter the following words shall have the following meanings:
“Abuse”, the occurrence of one or more of the following acts between family or household
members:
(a) attempting to cause or causing physical harm;
(b) placing another in fear of imminent serious physical harm;
(c) causing another to engage involuntarily in sexual relations by force, threat or duress.
“Court”, the superior, probate and family, district or Boston municipal court departments of the
trial court, except when the petitioner is in a dating relationship when “Court” shall mean district,
probate, or Boston municipal courts.
“Family or household members”, persons who:
(a) are or were married to one another;
(b) are or were residing together in the same household;
(c) are or were related by blood or marriage;
(d) having a child in common regardless of whether they have ever married or lived together;
or
(e) are or have been in a substantive dating or engagement relationship, which shall be
adjudged by district, probate or Boston municipal courts consideration of the following
factors:
(1) the length of time of the relationship;
(2) the type of relationship;
(3) the frequency of interaction between the parties; and
(4) if the relationship has been terminated by either person, the length of time elapsed since
the termination of the relationship.
“Law officer”, any officer authorized to serve criminal process.
“Protection order issued by another jurisdiction”, any injunction or other order issued by a court
of another state, territory or possession of the United States, the Commonwealth of Puerto Rico,
or the District of Columbia, or tribal court that is issued for the purpose of preventing violent or
threatening acts or harassment against, or contact or communication with or physical proximity to
another person, including temporary and final orders issued by civil and criminal courts filed by
or on behalf of a person seeking protection.
“Vacate order”, court order to leave and remain away from a premises and surrendering forthwith
any keys to said premises to the plaintiff. The defendant shall not damage any of the plaintiff’s
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belongings or those of any other occupant and shall not shut off or cause to be shut off any utilities
or mail delivery to the plaintiff. In the case where the premises designated in the vacate order is a
residence, so long as the plaintiff is living at said residence, the defendant shall not interfere in any
way with the plaintiff’s right to possess such residence, except by order or judgment of a court of
competent jurisdiction pursuant to appropriate civil eviction proceedings, a petition to partition
real estate, or a proceeding to divide marital property. A vacate order may include in its scope a
household, a multiple family dwelling and the plaintiff’s workplace. When issuing an order to
vacate the plaintiff’s workplace, the presiding justice must consider whether the plaintiff and
defendant work in the same location or for the same employer.
Added by St.1978, c. 447, § 2. Amended by St.1983, c. 678, § 2; St.1986, c. 310, § 15; St.1990, c.
403, § 2; St.1996, c. 298, § 1; St.1996, c. 450, § 232.
M.G.L. c. 209A § 3
§ 3. Remedies; period of relief
A person suffering from abuse from an adult or minor family or household member may file a
complaint in the court requesting protection from such abuse, including, but not limited to, the
following orders:
(a) ordering the defendant to refrain from abusing the plaintiff, whether the defendant is an adult
or minor;
(b) ordering the defendant to refrain from contacting the plaintiff, unless authorized by the court,
whether the defendant is an adult or minor;
(c) ordering the defendant to vacate forthwith and remain away from the household, multiple
family dwelling, and workplace. Notwithstanding the provisions of section thirty-four B of chapter
two hundred and eight, an order to vacate shall be for a fixed period of time, not to exceed one
year, at the expiration of which time the court may extend any such order upon motion of the
plaintiff, with notice to the defendant, for such additional time as it deems necessary to protect the
plaintiff from abuse;
(d) awarding the plaintiff temporary custody of a minor child; provided, however, that in any case
brought in the probate and family court a finding by such court by a preponderance of the evidence
that a pattern or serious incident of abuse, as defined in section 31A of chapter 208, toward a parent
or child has occurred shall create a rebuttable presumption that it is not in the best interests of the
child to be placed in sole custody, shared legal custody or shared physical custody with the abusive
parent. Such presumption may be rebutted by a preponderance of the evidence that such custody
award is in the best interests of the child. For the purposes of this section, an “abusive parent” shall
mean a parent who has committed a pattern of abuse or a serious incident of abuse;
For the purposes of this section, the issuance of an order or orders under chapter 209A shall not in
and of itself constitute a pattern or serious incident of abuse; nor shall an order or orders entered
ex parte under said chapter 209A be admissible to show whether a pattern or serious incident of
abuse has in fact occurred; provided, however, that an order or orders entered ex parte under said
chapter 209A may be admissible for other purposes as the court may determine, other than showing
2

whether a pattern or serious incident of abuse has in fact occurred; provided further, that the
underlying facts upon which an order or orders under said chapter 209A was based may also form
the basis for a finding by the probate and family court that a pattern or serious incident of abuse
has occurred.
If the court finds that a pattern or serious incident of abuse has occurred and issues a temporary or
permanent custody order, the court shall within 90 days enter written findings of fact as to the
effects of the abuse on the child, which findings demonstrate that such order is in the furtherance
of the child’s best interests and provides for the safety and well-being of the child.
If ordering visitation to the abusive parent, the court shall provide for the safety and well-being of
the child and the safety of the abused parent. The court may consider:
(a) ordering an exchange of the child to occur in a protected setting or in the presence of an
appropriate third party;
(b) ordering visitation supervised by an appropriate third party, visitation center or agency;
(c) ordering the abusive parent to attend and complete, to the satisfaction of the court, a certified
batterer’s treatment program as a condition of visitation;
(d) ordering the abusive parent to abstain from possession or consumption of alcohol or controlled
substances during the visitation and for 24 hours preceding visitation;
(e) ordering the abusive parent to pay the costs of supervised visitation;
(f) prohibiting overnight visitation;
(g) requiring a bond from the abusive parent for the return and safety of the child;
(h) ordering an investigation or appointment of a guardian ad litem or attorney for the child; and
(i) imposing any other condition that is deemed necessary to provide for the safety and well-being
of the child and the safety of the abused parent.
Nothing in this section shall be construed to affect the right of the parties to a hearing under the
rules of domestic relations procedure or to affect the discretion of the probate and family court in
the conduct of such hearing.
(e) ordering the defendant to pay temporary support for the plaintiff or any child in the plaintiff’s
custody or both, when the defendant has a legal obligation to support such a person. In determining
the amount to be paid, the court shall apply the standards established in the child support
guidelines. Each judgment or order of support which is issued, reviewed or modified pursuant to
this chapter shall conform to and shall be enforced in accordance with the provisions of section 12
of chapter 119A;
(f) ordering the defendant to pay the person abused monetary compensation for the losses suffered
as a direct result of such abuse. Compensatory losses shall include, but not be limited to, loss of
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earnings or support, costs for restoring utilities, out-of-pocket losses for injuries sustained,
replacement costs for locks or personal property removed or destroyed, medical and moving
expenses and reasonable attorney’s fees;
(g) ordering information in the case record to be impounded in accordance with court rule;
(h) ordering the defendant to refrain from abusing or contacting the plaintiff’s child, or child in
plaintiff’s care or custody, unless authorized by the court;
(i) the judge may recommend to the defendant that the defendant attend a batterer’s intervention
program that is certified by the department of public health.
No filing fee shall be charged for the filing of the complaint. Neither the plaintiff nor the plaintiff’s
attorney shall be charged for certified copies of any orders entered by the court, or any copies of
the file reasonably required for future court action or as a result of the loss or destruction of
plaintiff’s copies.
Any relief granted by the court shall be for a fixed period of time not to exceed one year. Every
order shall on its face state the time and date the order is to expire and shall include the date and
time that the matter will again be heard. If the plaintiff appears at the court at the date and time
the order is to expire, the court shall determine whether or not to extend the order for any additional
time reasonably necessary to protect the plaintiff or to enter a permanent order. When the
expiration date stated on the order is on a weekend day or holiday, or a date when the court is
closed to business, the order shall not expire until the next date that the court is open to business.
The plaintiff may appear on such next court business day at the time designated by the order to
request that the order be extended. The court may also extend the order upon motion of the
plaintiff, for such additional time as it deems necessary to protect from abuse the plaintiff or any
child in the plaintiff’s care or custody. The fact that abuse has not occurred during the
pendency of an order shall not, in itself, constitute sufficient ground for denying or failing to
extend the order, of allowing an order to expire or be vacated, or for refusing to issue a new
order.
The court may modify its order at any subsequent time upon motion by either party. When the
plaintiff’s address is inaccessible to the defendant as provided in section 8 of this chapter and the
defendant has filed a motion to modify the court’s order, the court shall be responsible for notifying
the plaintiff. In no event shall the court disclose any such inaccessible address.
No order under this chapter shall in any manner affect title to real property.
No court shall compel parties to mediate any aspect of their case. Although the court may refer
the case to the family service office of the probation department or victim/witness advocates for
information gathering purposes, the court shall not compel the parties to meet together in such
information gathering sessions.
A court shall not deny any complaint filed under this chapter solely because it was not filed
within a particular time period after the last alleged incident of abuse.
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A court may issue a mutual restraining order or mutual no-contact order pursuant to any
abuse prevention action only if the court has made specific written findings of fact. The court
shall then provide a detailed order, sufficiently specific to apprise any law officer as to which
party has violated the order, if the parties are in or appear to be in violation of the order.
Any action commenced under the provisions of this chapter shall not preclude any other civil
or criminal remedies. A party filing a complaint under this chapter shall be required to disclose
any prior or pending actions involving the parties for divorce, annulment, paternity, custody or
support, guardianship, separate support or legal separation, or abuse prevention.
If there is a prior or pending custody support order from the probate and family court department
of the trial court, an order issued in the superior, district or Boston municipal court departments of
the trial court pursuant to this chapter may include any relief available pursuant to this chapter
including orders for custody or support; provided, however, that upon issuing an order for custody
or support, the superior, district or Boston municipal court shall provide a copy of the order to the
probate and family court department of the trial court that issued the prior or pending custody or
support order immediately; provided further, that such order for custody or support shall be for a
fixed period of time, not to exceed 30 days; and provided further, that such order may be
superseded by a subsequent custody or support order issued by the probate and family court
department, which shall retain final jurisdiction over any custody or support order. This section
shall not be interpreted to mean that superior, district or Boston municipal court judges are
prohibited or discouraged from ordering all other necessary relief or issuing the custody and
support provisions of orders pursuant to this chapter for the full duration permitted under
subsection (c).
If the parties to a proceeding under this chapter are parties in a subsequent proceeding in the
probate and family court department for divorce, annulment, paternity, custody or support,
guardianship or separate support, any custody or support order or judgment issued in the
subsequent proceeding shall supersede any prior custody or support order under this chapter.
Added by St.1978, c. 447, § 2. Amended by St.1983, c. 678, § 4; St.1990, c. 403, § 3; St.1998, c.
64, § 204; St.1998, c. 179, § 5; St.1999, c. 127, § 155; St.2000, c. 236, §§ 22, 23; St.2002, c. 184,
§ 113; St.2014, c. 260, §§ 12, 13, eff. Aug. 8, 2014.
M.G.L.A. 209A § 4
§ 4. Temporary orders; notice; hearing
Upon the filing of a complaint under this chapter, the court may enter such temporary orders as it
deems necessary to protect a plaintiff from abuse, including relief as provided in section three.
Such relief shall not be contingent upon the filing of a complaint for divorce, separate
support, or paternity action.
If the plaintiff demonstrates a substantial likelihood of immediate danger of abuse, the court may
enter such temporary relief orders without notice as it deems necessary to protect the plaintiff from
abuse and shall immediately thereafter notify the defendant that the temporary orders have been
issued. The court shall give the defendant an opportunity to be heard on the question of continuing
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the temporary order and of granting other relief as requested by the plaintiff no later than ten court
business days after such orders are entered.
Notice shall be made by the appropriate law enforcement agency as provided in section seven.
If the defendant does not appear at such subsequent hearing, the temporary orders shall continue
in effect without further order of the court.
Added by St.1978, c. 447, § 2. Amended by St.1983, c. 678, § 4; St.1984, c. 189, § 152; St.1990,
c. 403, § 4.
OTHER PROTECTIVE ORDER LAWS
M.G.L. c. 208, § 18 (Divorce cases- Probate & Family Court)
§ 18. Pendency of action for divorce; protection of personal liberty of spouse; restraint orders
authorized
The probate court in which the action for divorce is pending may, upon petition of the wife,
prohibit the husband, or upon petition of the husband, prohibit the wife from imposing any restraint
upon her or his personal liberty during the pendency of the action for divorce. Upon the petition
of the husband or wife or the guardian of either, the court may make such further order as
it deems necessary to protect either party or their children, to preserve the peace or to carry
out the purposes of this section relative to restraint on personal liberty.
Credits: Amended by St.1974, c. 231; St.1974, c. 313; St.1975, c. 400, § 22; St.1986, c. 462, §
7; St.1989, c. 341, § 93.
M.G.L. c. 208, § 34B (Divorce cases -Probate & Family Court)
§ 34B. Order to vacate marital home
Any court having jurisdiction of actions for divorce, or for nullity of marriage or of separate
support or maintenance, may, upon commencement of such action and during the pendency
thereof, order the husband or wife to vacate forthwith the marital home for a period of time not
exceeding ninety days, and upon further motion for such additional certain period of time, as the
court deems necessary or appropriate if the court finds, after a hearing, that the health, safety
or welfare of the moving party or any minor children residing with the parties would be
endangered or substantially impaired by a failure to enter such an order. The opposing party
shall be given at least three days’ notice of such hearing and may appear and be heard either in
person or by his attorney. If the moving party demonstrates a substantial likelihood of immediate
danger to his or her health, safety or welfare or to that of such minor children from the opposing
party, the court may enter a temporary order without notice, and shall immediately thereafter notify
said opposing party and give him or her an opportunity to be heard as soon as possible but not later
than five days after such order is entered on the question of continuing such temporary order. The
court may issue an order to vacate although the opposing party does not reside in the marital home
at the time of its issuance, or if the moving party has left such home and has not returned there
because of fear for his or her safety or for that of any minor children.
Credits; Added by St.1970, c. 472. Amended by St.1975, c. 321; St.1975, c. 400, § 35.
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M.G.L. c. 209, § 32 (Separate Support cases: Probate & Family Court)
§ 32. Order prohibiting restraint of personal liberty of spouse; support, custody and
maintenance orders; information provided to complainant; domestic violence record search;
investigations; factors determining support amount
If a spouse fails, without justifiable cause, to provide suitable support of the other spouse, or deserts
the other spouse, or if a married person has justifiable cause for living apart from his spouse,
whether or not the married person is actually living apart, the probate court may, upon the
complaint of the married person, or if he is incompetent due to mental illness or mental retardation
upon the complaint of the guardian or next friend, prohibit the spouse from imposing any
restraint upon the personal liberty of the married person during such time as the court by
its order may direct or until further order of the court thereon. Upon the complaint of any
such party or guardian of a minor child made in accordance with the Massachusetts Rules of Civil
Procedure the court may make further orders relative to the support of the married person and the
care, custody and maintenance of minor children, may determine with which of the parents the
children or any of them shall remain and may, from time to time, upon similar complaint revise
and alter such judgment or make a new order or judgment as the circumstances of the parents or
the benefit of the children may require.
Upon the filing of a complaint pursuant to this section to prohibit a spouse from imposing any
restraint upon the complainant’s personal liberty, a complainant shall be informed that proceedings
hereunder are civil in nature and that violations of orders issued hereunder are criminal in nature.
Further, a complainant shall be given information prepared by the appropriate district attorney’s
office that other criminal proceedings may be available and shall be instructed by such district
attorney’s office relative to the procedures required to initiate criminal proceedings including, but
not limited to, the filing of a complaint for a violation of section forty-three of chapter two hundred
and sixty-five. Whenever possible, a complainant shall be provided with such information in the
complainant’s native language.
When considering a complaint to prohibit a spouse from imposing any restraint upon the
complainant’s personal liberty under this section, a judge shall cause a search to be made of the
records contained within the statewide domestic violence record keeping system maintained by
the office of the commissioner of probation and shall review the resulting data to determine
whether the named defendant has a civil or criminal record involving domestic or other violence.
Upon receipt of information that an outstanding warrant exists against the named defendant, a
judge shall order that the appropriate law enforcement officials be notified and shall order that any
information regarding the defendant’s most recent whereabouts shall be forwarded to such
officials. In all instances where an outstanding warrant exists, a judge shall make a finding, based
upon all of the circumstances, as to whether an imminent threat of bodily injury exists to the
petitioner. In all instances where such an imminent threat of bodily injury is found to exist, the
judge shall notify the appropriate law enforcement officials of such finding and such officials shall
take all necessary actions to execute any such outstanding warrant as soon as is practicable.
Upon request by the court, the state police, local police or probation officers shall make an
investigation in relation to any proceedings and report to the court. Every such report shall be in
writing and shall become a part of the record of such proceedings.
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In determining the amount of a support order, if any, to be made, the court shall consider, but is
not limited to, the following factors, to the extent pertinent and raised by the parties: (a) the net
income, assets, earning ability, and other obligations of the obligor; (b) the number and ages of the
persons to be supported; (c) the expenses incurred by the obligor and the persons to be supported
for the necessities of life, and the usual standard of living of the persons to be supported; (d) the
assets and net earnings, including a deduction for the provision for childcare, of the persons to be
supported; (e) the marriage or remarriage of any person being supported; (f) the responsibilities of
the obligor for the maintenance or support of any other children of the obligor, even if a court order
for such maintenance or support does not exist, or for any preexisting order for the maintenance
or support of any other children from a previous marriage, or for any preexisting order for the
maintenance or support of any other children born out of wedlock and that said obligor is fulfilling
such responsibility; and (g) the capacity of any person being supported or having custody of
supported children, except persons under eighteen years of age, to work or to make reasonable
efforts to obtain employment, including the extent of employment opportunities in fields in which
such person is suited for employment, the necessity for and availability to said person of job
training programs, and the extent to which said person is needed during business hours by members
of the family and the availability to said person of child care services and the extent to which such
person needs to attend school to obtain skills necessary for employment. When the court makes
an order for maintenance or support on behalf of a spouse or child, said court shall determine
whether the obligor under such order has health insurance or other health coverage available to
him through an employer or organization or has health insurance or other health coverage available
to him at reasonable cost that may be extended to cover the spouse or child for whom support is
ordered. When said court has determined that the obligor has such insurance or coverage available
to him, said court shall include in the support order a requirement that the obligor exercise the
option of additional coverage in favor of the spouse and child or obtain coverage for the spouse
and child.
No order shall leave a obligor with less money than is required to provide him minimum
subsistence, including food, shelter, utilities, clothing and the reasonable expenses necessary to
travel to or obtain employment.
Amended by St.1938, c. 136; St.1968, c. 370; St.1974, c. 230; St.1975, c. 400, § 44; St.1977, c.
609, § 4; St.1977, c. 984, § 1; St.1983, c. 233, § 79; St.1988, c. 23, § 68; St.1992, c. 188, § 2;
St.1993, c. 460, § 64.
M.G.L. c. 209C, § 15 (paternity/unmarried parents: Probate & Family Court)
§ 15. Temporary orders; enforcement; information required to be given to petitioner;
domestic violence record search
At any time pursuant to an action under this chapter, the court may upon motion of any party
or on its own motion issue a temporary order or final judgment including a vacate,
restraining or no-contact order to protect a party or child. Any such order or judgment,
including a custody provision if issued by a probate court, shall be served as specified under
sections four and seven of chapter two hundred and nine A and shall contain the following
statement: VIOLATION OF THIS ORDER IS A CRIMINAL OFFENSE. Criminal violations of
such orders shall be enforced pursuant to section seven of chapter two hundred and nine A.
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The court may, in like manner, upon motion of any party or of a next friend on behalf of the child,
and upon notice to the other parties, enter temporary orders providing for the support of the child
or relative to the care and custody of the child or visitation rights with the child in accordance with
the provisions of sections nine and ten.
All orders entered pursuant to this section, unless modified or revoked pursuant to section twenty
or twenty-three of chapter two hundred and nine C, shall continue in force and be incorporated in
the final judgment. Violations of any order or judgment may be punished as contempt.
Upon the filing of a request for an order to protect a party or a child under the provisions of the
first paragraph of this section, a petitioner shall be informed that proceedings hereunder are civil
in nature and that violations of orders issued hereunder are criminal in nature. Further, a petitioner
shall be given information prepared by the appropriate district attorney’s office that other criminal
proceedings may be available and such petitioner shall be instructed by such district attorney’s
office relative to the procedures required to initiate criminal proceedings including, but not limited
to, a complaint for a violation of section forty-three of chapter two hundred and sixty-five.
Whenever possible, a petitioner shall be provided with such information in the petitioner’s native
language.
When considering a request for relief pursuant to this section, a judge shall cause a search to be
made of the records contained within the statewide domestic violence record keeping system
maintained by the office of the commissioner of probation and shall review the resulting data to
determine whether the named defendant has a civil or criminal record involving domestic or other
violence. Upon receipt of information that an outstanding warrant exists against the named
defendant, a judge shall order that the appropriate law enforcement officials be notified and shall
order that any information regarding the defendant’s most recent whereabouts shall be forwarded
to such officials. In all instances where an outstanding warrant exists, a judge shall make a finding,
based upon all of the circumstances, as to whether an imminent threat of bodily injury exists to the
petitioner. In all instances where such an imminent threat of bodily injury is found to exist, the
judge shall notify the appropriate law enforcement officials of such finding and such officials shall
take all necessary actions to execute any such outstanding warrant as soon as is practicable.
Added by St.1986, c. 310, § 16. Amended by St.1990, c. 403, §§ 10, 11; St.1992, c. 188, § 5.
CHAPTER 258E
(Boston Municipal Court, District Court, Juvenile Court, Superior Court)
M.G.L. c. 258E § 1
§ 1. Definitions
As used in this chapter the following words shall, unless the context clearly requires otherwise,
have the following meanings:“Abuse”, attempting to cause or causing physical harm to another or placing another in fear of
imminent serious physical harm.
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“Harassment”, (i) 3 or more acts of willful and malicious conduct aimed at a specific person
committed with the intent to cause fear, intimidation, abuse or damage to property and that
does in fact cause fear, intimidation, abuse or damage to property; or (ii) an act that: (A) by
force, threat or duress causes another to involuntarily engage in sexual relations; or (B)
constitutes a violation of section 13B, 13F, 13H, 22, 22A, 23, 24, 24B, 26C, 43 or 43A of
chapter 265 or section 3 of chapter 272.
“Court”, the district or Boston municipal court, the superior court or the juvenile court
departments of the trial court.
“Law officer”, any officer authorized to serve criminal process.
“Malicious”, characterized by cruelty, hostility or revenge.
“Protection order issued by another jurisdiction”, an injunction or other order issued by a court of
another state, territory or possession of the United States, the Commonwealth of Puerto Rico, or
the District of Columbia, or a tribal court that is issued for the purpose of preventing violent or
threatening acts, abuse or harassment against, or contact or communication with or physical
proximity to another person, including temporary and final orders issued by civil and criminal
courts filed by or on behalf of a person seeking protection.
Added by St.2010, c. 23, eff. May 10, 2010.
M.G.L. c. 258E § 3
§ 3. Filing of complaint; impounding of case record information; filing fee; expiration of
order; modification of order; time for filing; nonexclusivity of remedy
(a) A person suffering from harassment may file a complaint in the appropriate court requesting
protection from such harassment. A person may petition the court under this chapter for an order
that the defendant:
(i) refrain from abusing or harassing the plaintiff, whether the defendant is an adult or minor;
(ii) refrain from contacting the plaintiff, unless authorized by the court, whether the defendant is
an adult or minor;
(iii) remain away from the plaintiff’s household or workplace, whether the defendant is an adult
or minor; and
(iv) pay the plaintiff monetary compensation for the losses suffered as a direct result of the
harassment; provided, however, that compensatory damages shall include, but shall not be limited
to, loss of earnings, out-of-pocket losses for injuries sustained or property damaged, cost of
replacement of locks, medical expenses, cost for obtaining an unlisted phone number and
reasonable attorney’s fees.
(b) The court may order that information in the case record be impounded in accordance with court
rule.
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(c) No filing fee shall be charged for the filing of the complaint. The plaintiff shall not be charged
for certified copies of any orders entered by the court, or any copies of the file reasonably required
for future court action or as a result of the loss or destruction of plaintiff’s copies.
(d) Any relief granted by the court shall not extend for a period exceeding 1 year. Every order
shall, on its face, state the time and date the order is to expire and shall include the date and time
that the matter will again be heard. If the plaintiff appears at the court at the date and time the
order is to expire, the court shall determine whether or not to extend the order for any additional
time reasonably necessary to protect the plaintiff or to enter a permanent order. When the
expiration date stated on the order is on a date when the court is closed to business, the order shall
not expire until the next date that the court is open to business. The plaintiff may appear on such
next court business day at the time designated by the order to request that the order be extended.
The court may also extend the order upon motion of the plaintiff, for such additional time as it
deems necessary to protect the plaintiff from harassment. The fact that harassment has not
occurred during the pendency of an order shall not, in itself, constitute sufficient ground for
denying or failing to extend the order, or allowing an order to expire or be vacated or for
refusing to issue a new order.
(e) The court may modify its order at any subsequent time upon motion by either party; provided,
however, that the non-moving party shall receive sufficient notice and opportunity to be heard on
said modification. When the plaintiff’s address is inaccessible to the defendant as provided in
section 10 and the defendant has filed a motion to modify the court’s order, the court shall be
responsible for notifying the plaintiff. In no event shall the court disclose any such inaccessible
address.
(f) The court shall not deny any complaint filed under this chapter solely because it was not
filed within a particular time period after the last alleged incident of harassment.
(g) An action commenced under this chapter shall not preclude any other civil or criminal
remedies. A party filing a complaint under this chapter shall be required to disclose any prior or
pending actions involving the parties; including, but not limited to, court actions, administrative
proceedings and disciplinary proceedings.
Added by St.2010, c. 23, eff. May 10, 2010. Amended by St.2010, c. 112, § 30, eff. May 22, 2010.
MA Guide to Evidence Section 1106
Section 1106. Abuse Prevention Act Proceedings
In all civil proceedings under the Abuse Prevention Act, G. L. c. 209A, the rules of evidence should
be applied flexibly by taking into consideration the personal and emotional nature of the issues
involved, whether one or both of the parties is self-represented, and the need for fairness to all
parties.
NOTE
Introduction. This section is derived from G. L. c. 209A; Frizado v. Frizado, 420 Mass. 592,
597-598, 651 N.E.2d 1206, 1210-1211 (1995); and S.T. v. E.M., 80 Mass. App. Ct. 423, 429-430,
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953 N.E.2d 269, 274-275 (2011). Civil proceedings under G. L. c. 209A are commenced by filing
a civil complaint. G. L. c. 209A, § 3A. Violations of orders issued under G. L. c. 209A are
punishable as crimes. G. L. c. 209A, § 7. The remedies that may be ordered by the court are set
forth in G. L. c. 209A, § 3. Initially, a temporary order may be issued, ex parte, if the plaintiff
demonstrates a substantial likelihood of immediate danger of abuse. G. L. c. 209A, § 4. When
courts are closed, emergency relief is available to any person who demonstrates a substantial
likelihood of immediate danger of abuse. G. L. c. 209A, § 5. Whenever a court issues a temporary
order, the defendant has a right to be heard no later than ten business days after such order. This
hearing constitutes a civil, jury-waived trial. At the temporary hearing and at any subsequent trial
or hearing, the Supreme Judicial Court has observed that “the rules of evidence need not be
followed, provided that there is fairness in what evidence is admitted and relied on.” Frizado v.
Frizado, 420 Mass. at 597-598, 651 N.E.2d at 1211.
Evidentiary Principles Applicable in G. L. c. 209A Proceedings. In determining whether and
how to apply the law of evidence, the Supreme Judicial Court in Frizado v. Frizado, 420 Mass.
592, 651 N.E.2d 1206 (1995), offered the following guidelines.
“[First, t]he burden is on the complainant to establish facts justifying the issuance and continuance
of an abuse prevention order. The court must on request grant a defendant an opportunity to be
heard on the question of continuing the temporary order and of granting other relief. That
opportunity, however, places no burden on a defendant to testify or to present evidence. The
defendant need only appear at the hearing.” (Quotation omitted.)
Frizado v. Frizado, 420 Mass. at 596, 651 N.E.2d at 1210, quoting G. L. c. 209A, § 4.
Second, the plaintiff’s burden of proof is preponderance of the evidence. Frizado v. Frizado, 420
Mass. at 597, 651 N.E.2d at 1210.
Third, an adverse inference can be drawn by the court from the defendant’s failure to testify in a
G. L. c. 209A proceeding. The fact that the defendant may refuse to testify on the ground of selfincrimination does not bar the taking of an adverse inference. However, the adverse inference
alone is not sufficient to justify the issuance of an abuse prevention order. Frizado v. Frizado, 420
Mass. at 596, 651 N.E.2d at 1210. See also Smith v. Joyce, 421 Mass. 520, 523 n.1, 658 N.E.2d
677, 680 n.1 (1995) (a judge may not issue a restraining order “simply because it seems to be a
good idea or because it will not cause the defendant any real inconvenience”). The plaintiff is still
permitted to call the defendant as a witness even though the defendant is able to assert the privilege
against self-incrimination. S.T. v. E.M., 80 Mass. App. Ct. 423, 429, 953 N.E.2d 269, 274-275
(2011).
Fourth, “[b]ecause a G. L. c. 209A proceeding is a civil, and not a criminal, proceeding, the
constitutional right to confront witnesses and to cross-examine them set forth in art. 12 of the
Declaration of Rights has no application.” Frizado v. Frizado, 420 Mass. at 596 n.3, 651 N.E.2d
at 1210 n.3.
Fifth, “[t]he right of the defendant to be heard includes his right to testify and to present evidence.”
Frizado v. Frizado, 420 Mass. at 597, 651 N.E.2d at 1210-1211. It is not sufficient to hear from
the defendant’s attorney and to deny the defendant the opportunity to present evidence. C.O. v.
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M.M., 442 Mass. 648, 657, 815 N.E.2d 582, 590-591 (2004). The plaintiff has a corresponding
right to present evidence prior to the judge vacating any part of an abuse prevention order. S.T. v.
E.M., 80 Mass. App. Ct. at 429-430, 953 N.E.2d at 275.
Sixth, with respect to cross-examination, “[t]he judge’s discretion in restricting cross-examination
may not be unlimited in particular situations.” Frizado v. Frizado, 420 Mass. at 598 n.5, 651
N.E.2d at 1211 n.5. The Supreme Judicial Court cautioned against “the use of cross examination
for harassment or discovery purposes. However, each side must be given a meaningful opportunity
to challenge the other’s evidence.” Id. See C.O. v. M.M., 442 Mass. at 656-658, 815 N.E.2d at
589-591 (defendant’s due process rights were violated when the court refused to permit him to
cross-examine witnesses or to present evidence).
Termination of an Order. A defendant who seeks to terminate a permanent G.L. c. 209A order
must prove by clear and convincing evidence that there has been a significant change in
circumstances such that the protected party no longer has a reasonable fear of imminent serious
physical harm from the defendant, and that continuation of the order would therefore not be
equitable. The mere passage of time, during which the defendant has complied with the order, is
not alone sufficient to justify termination. MacDonald v. Caruso, 467 Mass. 382, 388-389 (2014).
Harassment Prevention Proceedings (G. L. c. 258E). There are many parallels between the
proceedings brought under G.L. c. 209A and those brought under G.L. c. 258E. See F.A.P. v.
J.E.S., 87 Mass. App. Ct. 595, 602 (2015). The considerations set forth above regarding the
conduct ofa G. L. c. 209A proceeding also apply to proceedings conducted pursuant to G. L. c.
258E. See O’Brien v. Borowski, 461 Mass. 415, 961 N.E.2d 547 (2012).
In order to obtain a hrassment prevention order pursuant to G.L. c. 258E, a plaintiff must
demonstrate that the act or acts of the defendant fit within the statutory definition of harassment
set forth in G.L. c. 258E, §1. Harassment is defined in various ways under the statute. Harassment
is first defined as "3 or more acts of willful and malicious conduct aimed at a specific person
committed with the intent to cause fear, intimidation, abuse or damage to property and that does
in fact cause fear, intimidation, abuse or damage to property." G.L. c. 258E, §1. Additionally, "an
act that...by force, threat or duress causes another to involuntarily engage in sexual relations"
constitutes harassment under the statute. Id. Finally, harassment includes a violation of the stalking
statute, the criminal harassment statute, or any of the ten sex-crime statutes listed in G.L. c. 258E,
§1. Id. See A.S.R. v. A.K.A., 92 Mass. App. Ct. 270, 274-275 (2017) (discussing various
definitions of harassment under G.L. c. 258E); F.A.P. v. J.E.S., 87 Mass. App. Ct. at 589-599
(same)/
An adverse inference may be drawn against a defendant, including a juvenile, who fails to testify
at a 258E hearing. See A.P. v. M.T., 92 Mass. App. Ct. 156, 166 (2017).
MA Evidence Guide Section 1106, MA R EVID Section 1106
Current with amendments received through August 15, 2018.
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SPECIAL CONSIDERATIONS FOR FAMILY LAW APPEALS
By the Volunteer Lawyers Project

When considering a case for appeal, look for either:
1) A mistake of law
2) An abuse of discretion
Logistics: Filing an Appeal of a Probate and Family Court Decision
□ File Notice of Appeal with the Family and Probate Court Register’s Office within thirty (30)
days of the entry of the judgment or final decree on the docket. Mass. R. App. Pro. 4(a).
o If excusable neglect has occurred, request that the lower court extend the time for
filing the notice of appeal for up to thirty (30) additional days. Mass. R. App. Pro.
4(c).
Initial Screening Questions
1. Has the client’s time to file an appeal expired? Notice of Appeal must be filed within thirty
(30) days of the entry of the judgment or final decree.
2. Is there a final judgment in the case file?
□ If no, there is no court decision to appeal. The client cannot file an appeal.
3. Is there a default judgment in the case file (the client did not appear for her court date)?
□ If yes, the client must first file a Motion to Vacate Default Judgment. If the court denies
this motion, then the client can file an appeal.
4. Did the parties reach a written agreement that was approved by the court and
incorporated into a judgment?
□ If yes, the client cannot file an appeal, but may be able to file for other postjudgement relief in certain rare circumstances.
5. Have circumstances changed since the entry of judgement?
□ If yes, client may be able to file a complaint for modification of the judgment instead
of an appeal.
6. Is there an easier, quicker, viable alternative to the appellate process, such as a Motion
for Relief from Judgment or other motion?
Disclaimer: These materials are intended as resources for the appellate clinic; always refer to the
applicable rules and law in advising clients.
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Appeals Outline for Common Family Law Topics
A. CHILD SUPPORT
Child support orders are generally tied to the Massachusetts Child Support Guidelines,
which are presumptive up to age 18.
Look in the file for:
□ Any parts of the judgment related to child support.
□ Child Support Guidelines Worksheet
□ If the child support order does not match the guidelines amount,
look in the file for specific findings from the judge that support a
deviation from the guidelines amount.
 If there are no specific findings, this may be a case for
appeal.
□ Financial Statements
□ If the Child Support Guidelines Worksheet does not accurately
reflect the information provided in the Financial Statements, look
through file to see if the judge made findings that a financial
statement was inaccurate or incomplete.
 If there are no specific findings, this may be a case for
appeal.
B. CUSTODY/VISITATION
There are two types of custody of a minor child: physical and legal.
Legal custody determines which parent makes decisions about major issues such as
the child’s education, medical care, and religion. Physical custody determines who
the child resides with and generally supervises the child. The court can award either
joint physical or sole physical and either joint legal or sole legal custody to the parents
of a minor child.
In divorce cases, “the rights of the parents shall, in the absence of misconduct, be
held to be equal, and the happiness and welfare the children shall determine their
custody.” G.L. chapter 208, section 31.
In nonmarital cases, unless and until a court issues an order to the contrary, the mother
has sole custody (both legal and physical). G.L. chapter 209C, section 10(b).
Furthermore, “[i]n awarding the parents joint custody, the court shall do so only if the
parents have entered into an agreement…or the court finds that the parents have
successfully exercised joint responsibility for the child prior to the commencement of
Disclaimer: These materials are intended as resources for the appellate clinic; always refer to the
applicable rules and law in advising clients.
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proceedings pursuant to this chapter and have the ability to communicate and plan
with each other concerning the child’s best interests.” G.L. chapter 209C, section 10
(a).
1. Legal Custody
In general, shared or joint legal custody is appropriate when the parents have a
demonstrated ability to communicate and agree about the best interests of the
child.
Look in the file for:
□ Any parts of the judgment related to custody.
□ Evidence of whether the parties were able to communicate and
exercise joint responsibility for the child.
□ A restraining order. If one parent has a restraining order against the
other due to physical violence, the court must make written findings
about the domestic violence and determine the effects of the
violence on the child before the judge can award sole or joint
custody to the abusive parent.
□ Other information about abuse or neglect, including DCF case
records or testimony. If the court makes a finding of abuse, there is
a rebuttable presumption that it is not in the best interest of the child
for the abusive parent to have any form of custody.
2. Physical Custody
Physical custody orders must be based on the best interest of the child. Judges
have broad discretion to weigh several factors, including the needs, health,
safety, and well-being of the child and the ability of the parties to parent the
child. Although some parents share physical custody of the children, meaning
each party lives with the children approximately 50% of the time, it is common
for one parent to be awarded sole or primary physical custody. If one parent is
awarded sole or primary physical custody, the noncustodial parent generally
has a parenting plan.
Look in the file for:
□ Any parts of the judgment related to custody.
□ A restraining order. If one parent has a restraining order against the
other due to physical violence, the court must make written findings
about the domestic violence and determine the effects of the

Disclaimer: These materials are intended as resources for the appellate clinic; always refer to the
applicable rules and law in advising clients.

Reviewed November 2018
Page 4 of 7

violence on the child before the judge can award sole or joint
custody to the abusive parent.
□ Other information about abuse or neglect, including DCF case
records or testimony. If the court makes a finding of abuse, there is
a rebuttable presumption that it is not in the best interest of the child
for the abusive parent to have any form of custody.
□ If the judgment does not appear to be supported by the written
findings or if the judgment appears to conflict with the applicable
law, this may be a case for appeal.
3. Parenting Time
If one parent is awarded sole physical custody, the noncustodial parent
generally receives parenting time. If the parties can communicate well, they
may not need a detailed parenting plan. Parenting time may be supervised by
a third party if there is a history of abuse or neglect or another reason that the
child may not be safe with the noncustodial parent, such as alcohol or drug
abuse issues.
Look in the file for:
□ Any parts of the judgment related to custody.
□ Information about abuse, neglect, or other dangers to the child,
including DCF case records or testimony.
□ If a guardian ad litem or a probation officer/family service officer
issued a recommendation, look to see whether the court followed
the recommendation without making an independent assessment
of the facts.
□ If the judgment does not appear to be supported by the written
findings or if the judgment appears to conflict with the applicable
law, this may be a case for appeal.
4. Removal/Relocation
The court uses a two-part analysis to determine whether removal/relocation is
appropriate for a custodial parent. Altomare v. Altomare, 77 Mass. App. Ct. 601
(2010); Yannas v. Frondistou-Yannas, 395 Mass. 704, 711-712, 481 N.E. 2d 1153
(1985).
1. The first part is the Real Advantage Test. In the Real Advantage Test,
the court considers factors such as the reason for the move, the
advantages to the custodial parent in moving, whether the custodial
Disclaimer: These materials are intended as resources for the appellate clinic; always refer to the
applicable rules and law in advising clients.
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parent has a motive to deprive the non-custodial parent of reasonable
parenting time, and the interests of the non-custodial parent.
2. The second part is the Best Interests of the Child analysis. In the Best
Interests of the Child analysis, the court considers factors such as
whether the move will improve the quality of the child's life, how
reduced parenting time with the non-custodial parent may negatively
affect the child, and the move’s effect on the emotional, physical,
and developmental needs of the child.
□ If a guardian ad litem or a probation officer/family service officer issued a
recommendation, look to see whether the court followed the
recommendation without making an independent assessment of the
facts. See Pizzino v. Miller, 67 Mass. App. Ct. 865 (2006).
□ If it appears that the judge abused her discretion or made a mistake of
law in applying the Real Advantage Test and the Best Interests of the
Child Analysis, this may be a case for appeal.
□ An important exception to the above is if there is no father named on the
child’s birth certificate. In that case, the mother may leave the state with
the child without seeking permission from the court or the biological
father. Smith v. McDonald, 458 Mass. 540 (2010).
C. SEPARATE SUPPORT/ALIMONY
Generally, in awarding alimony Massachusetts law requires one spouse to
demonstrate they have a need for support and that the other spouse has an ability to
pay. The duration of general term alimony depends on the length of the marriage.
Alimony awards usually fall between 30% to 35% of the difference between the parties'
gross incomes. Therefore, an alimony calculation is largely based on the date of the
marriage, the date of service of the divorce complaint, and the gross weekly income
of each party. In determining whether to award alimony and for how long, the judge
shall also consider the “age of the parties; health of the parties; income, employment
and employability of both parties . . . economic and non-economic contribution of
both parties to the marriage; marital lifestyle; ability of each party to maintain the
marital lifestyle; lost economic opportunity as a result of the marriage; and such other
factors as the court considers relevant and material.” M.G.L. c. 208 § 53(a). The court
may deviate from the durational and amount limits for alimony upon written findings
that a deviation is necessary. M.G.L. c. 208 § 53(e) lists factors that may support a
deviation from the statutory alimony range.

Disclaimer: These materials are intended as resources for the appellate clinic; always refer to the
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Look in the file for:
□ Any parts of the judgment related to financial support, including any
discussion of the alimony guidelines.
□ Any information in the file related to the 53(e) factors
□ Financial Statements
□ Run an alimony calculation based on the information provided in the
financial statements and other information in the file. The alimony law
changed in 2011 (went into effect in March 2012), so make sure to use the
statutes in effect at the time of the judgment.
□ If the alimony amount does not fit within the range of your calculation, look
through the file to see if the judge made findings justifying a deviation.
 If there are no specific findings or discussion of the alimony factors, this
may be a case for appeal.
D. DIVORCE/PROPERTY DIVISION
Massachusetts uses equitable distribution to divide marital property. Anything the
parties have acquired during the marriage, owned either jointly or individually, is
subject to division at divorce. Judges also have discretion to consider assets acquired
before the marriage and assets which may accrue in the future. Property division is
governed by the statutory factors listed in M.G.L. c. 208 § 34. The Section 34 factors
include the parties’ age, health, occupation, employability, vocational skills, station in
life, conduct during the marriage, amount and sources of income, estate, liabilities,
needs, opportunities for future acquisition of income and assets, contributions to the
marital estate, the present and future needs of any children, and the length of the
marriage.
Look in the file for:
□ Any parts of the judgment related to marital property, including the
judge’s discussion of the Section 34 factors
□ Financial Statements
□ Tax Returns, W-2 forms, and other proof of income and assets
□ Any other documents regarding marital property or debts, such as
vehicles, businesses, real property titles, mortgages, retirement assets,
bank account statements, loan balance statements, or credit card
statements.
□ If property division does not appear equitable or does not seem to
accurately reflect the evidence in the file, determine whether the judge

Disclaimer: These materials are intended as resources for the appellate clinic; always refer to the
applicable rules and law in advising clients.

Reviewed November 2018
Page 7 of 7

made specific findings based on the Section 34 factors to support her
division of property.
 If there are no specific findings based on the Section 34 factors that
support the court’s division of property, this may be a case for
appeal.
E. OTHER CONSIDERATIONS - JURISDICTION
1. One party lives out of state
The court may lack personal jurisdiction over an out-of-state party to issue
affirmative relief such as child support or spousal support.
□ Even if a party lives out of state, check whether MA’s long arm statute
may confer personal jurisdiction.
2. Massachusetts lacks subject matter jurisdiction – if Massachusetts does not have
subject matter jurisdiction it can be brought up at any time and can not be
waived.

67509292v.1
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SUMMARY PROCESS APPEALS IN THE HOUSING COURT
By the Volunteer Lawyers Project
Summary process cases are generally resolved in one of two ways: either after a trial
on the merits, or after an Agreement between the parties, most typically an Agreement for
Judgment ("AFJ"). An AFJ contains terms with which the tenant must comply; failure to
comply can result in a motion to issue execution, which if granted will re sult in the Landlord
being able to recover possession of the unit. Whether a decision is the result of a trial on the
merits or a decision on a motion to issue will dictate what may be appealed and how. Please
note: there are two more types of appeal: (1) an appeal from denial of a motion for relief
from judgment, particularly from a default judgment; and (2) an appeal of the dismissal of an
appeal. These have their own appeal processes which are different from an appeal from a
judgment on the merits.
Initial Considerations
□

Is the appeal timely?
 In most cases must be filed within 10 days of the entry of judgment or the decision
being appealed. The period for other types of appeals - from the issuance of an
execution, the denial of a motion for relief, or the dismissal of an appeal - is 30 days
(although it is best to try to file within 10 days).

□

Are there alternatives to appeal?
 If the case is within the 10 day window, you can file a motion to reconsider if
appropriate. If motion is denied, then 10 day appeal period resets.
 Potential negotiated resolutions?

□

What court hears the appeal?
 Housing Court and Superior Court cases are appealed to the Appeals Court.
 District court cases (BMC) are appealed to the Appellate Division of the District Court.

□

How to appeal after a summary process trial in Housing Court
 1) Notice of Appeal-- a notice of appeal must be filed with the court within 10 days
after the entry of the judgment. G.L. 239 sec 5.
 The 10 day period is strict, and the court does not have the power to extend
the deadline.
 If a Rule 59 and/or Rule 60 motion has been timely filed (within 10 days after the
entry of judgment), the 10 day period to appeal runs from the date the court
makes decision on the motion. MRAP Rule 4.

Disclaimer: These materials are intended as resources for the appellate clinic; always refer to the
applicable rules and law in advising clients.

Rev. November 2018
Page 2 of 3
 A notice of appeal filed before the Rule 59 and/or Rule 60 motion has been
decided is a nullity - new one must be filed. MRAP Rule 4.
 Except in two circumstances, filing a notice of appeal shall stay the issuance
of execution pending the outcome of the appeal. G.L. 239 sec 5. If the case falls
into one of these categories, you must also file a Motion to Stay Execution.



Default - if the tenant was defaulted and could not take action to preserve
appeal rights within 10 days of the entry of judgment.
Public housing - pursuant to G.L c. 121 B sec 32, if case falls into one
of the outlined exceptions, an appeal does not automatically stay the
execution.

 2) Pay Bond or File Motion to Set Appeal Bond - bond must be paid (if amount known)
or a motion to set bond must be filed within 10 days after entry of judgment. G.L. 239
sec 5.
 In summary process case, the bond includes the judgment amount, if any,
all intervening rent during the pendency of the appeal "and all damage and
loss which the plaintiff may sustain by the withholding of possession . . .” .G.L.
239 sec 5.
 In SP action for possession after foreclosure - bond includes "all costs and of a
reasonable amount as rent of the land from the day when the mortgage was
foreclosed until possession is obtained" and "all damage and loss" due to the
withholding of possession or damage to the property. G.L. 239 sec 6.
 A bond may also include behavioral provisions (not allow a certain person in
the premises; not to engage in activity).
 Hearing on motion to set bond "shall be held within 3 business days" of filing the
motion. USPR 12.
 In a fault based eviction, there usually is not a monetary bond (although there may
be behavioral terms that must be complied with in order to proceed with the appeal).
 Compliance with the terms of an appeal bond is jurisdictional. Failure to post
bond or otherwise comply with the court's order for bond is fatal to the appeal.
 Motion to Waive Appeal Bond - the requirement to pay an appeal bond may
be waived if:
□

the party is indigent within the meaning of G.L. c. 261 sec 27A; and

□

the party has a non-frivolous defense.

(a frivolous defense is one which ". . . would not have a prayer of a chance."
Pires v. Commonwealth, 373 Mass. 829, 838 (1977)).
□

If the appeal bond is waived, the tenant must still pay the rent
which becomes due after the date of the waiver in order to pursue the
appeal. While courts typically require the tenant to pay all of the rent
which becomes due, courts have the authority to require payment of

Disclaimer: These materials are intended as resources for the appellate clinic; always refer to the
applicable rules and law in advising clients.
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less than the full amount if the unit is worth less than the rent (because
of conditions), or if the tenant simply cannot afford to pay the full
amount of the rent and requiring payment of the full amount would
deprive the tenant of a meritorious appeal.
□

If Motion to Waive Appeal Bond is denied, may appeal the decision
within 6 days of the court's decision - file request for review in
Housing Court and will be transmitted to Appeals Court. G.L. 239
sec 5.

□

In a Motion to Waive Appeal Bond, you can also request waiver of
other costs, including cost of tapes, transcription, etc.

□

3) Request Tapes - the electronic recording of the trial, which will need to be
transcribed. Sometimes they come on CD and sometimes you get a link from which the
files can be downloaded. Also, note that in some courts, the parties no longer send the
recordings out to be transcribed, the court does that itself through the Office of
Transcription Services.
 Request “tapes” at the same time notice of appeal and bond or Motion to
Waive Appeal Bond (i.e. within 10 days after judgment enters)

□

How to appeal after a Motion to Issue Execution is granted in Housing Court
 Only issue on appeal is whether the judge erred in finding that there was a
"substantial violation of a material term or condition of the stay or a material
term of the agreement for judgment." G.L. 239 sec 10.
 Because judgment has almost always entered at the time the Agreement for
Judgment is signed, there is no 10 day period during which execution is stayed as
there is after trial.
 If a Tenant wishes to appeal the Court's decision to grant a motion to issue, she
must file a motion to stay issuance or use of execution pending appeal. MRCP
Rule 62, MRAP Rule 6.
 If stay is not granted, can request a stay to appeal decision to not allow the
motion to stay execution to Appeals Court.
 Appellate procedure is otherwise the same as for appeal after trial , although
the appeal period may be 30 days rather than 10 . See MRAP 4(a). The bond
requirements of G.L. c. 239 c. 239 sec. 5 don’t automatically apply. See
MRAP Rule 6. However, the requirements are likely to be similar to those
under G.L. c. 239 sec. 5.

82557086v.1
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SUMMARY PROCESS BASICS


Summary process (SP) cases in the Housing Court involve residential housing
evictions.



Summary process is, indeed, summary – Uniform Summary Process Rules
(USPR) contains expedited timelines for filing motions, discovery, trial date, etc.



USPR govern all SP cases; Massachusetts Rules of Civil Procedure (MRCP)
apply only insofar as the rules are not inconsistent. SP cases governed by USPR
unless there is no rule on point, then default to MRCP.



SP cases can be brought for nonpayment of rent, fault (an alleged breach of lease)
or for no-fault reasons.



Regular civil cases (ex. affirmative case for conditions of disrepair) are governed
by the MRCP.



Summary Process cases are typically resolved in one of two ways:


1) Trial- most trials are bench trials that are held on the day reserved for SP cases (the
day of the week varies by Housing Court – EHC is Wednesday for Boston Housing
Authority (public housing) cases; Thursday for all other cases.
 The judge’s decision is typically made and mailed out to the litigants within 1-2
weeks of trial.

2) Agreement – typically an agreement whereby judgment enters for the LL for
“possession” of the unit and money damages (Agreement for Judgment, or “AFJ”).
Execution is typically stayed so long as Tenant complies with the terms of the
Agreement.
 Common terms include repayment schedules and behavioral terms.
 The vast majority of SP cases are resolved via an AFJ.
 If the LL believes that the T has violated the terms of the AFJ, she may file a
Motion to Issue Execution.
 If the Court finds a material violation of the Agreement, it will issue execution,
entitling the LL to levy on the execution and recover possession of the premises.

Appeals in Housing Court


How to appeal after a summary process Trial in Housing Court


Mass. Rules of Appellate Procedure apply in an appeal of an SP case from the Housing
Court.



1) Notice of Appeal-- a notice of appeal must be filed with the court within 10 days after
the entry of the judgment. G.L. 239 sec 5.


The 10 day period is strict, and there is case law to suggest that the court does not have the power
to extend the deadline.



If a Rule 59 and/or Rule 60 motion has been timely filed (within 10 days after the
entry of judgment), the 10 day period to appeal runs from the date the court makes a
decision on the motion. MRAP Rule 4.
A notice of appeal filed before the Rule 59 and/or Rule 60 motion has been decided
is a nullity – a new one must be filed. MRAP Rule 4





Except in two circumstances, filing a notice of appeal shall stay the issuance of
execution pending the outcome of the appeal. G.L. 239 sec 5.




Default – if the tenant was defaulted and could not take action to preserve appeal rights
within 10 days of the entry of judgment.
Public housing – pursuant to G.L c. 121B sec 32, if a case falls into one of the outlined
exceptions, an appeal does not automatically stay the execution.



2) Pay Bond or File Motion to Set Appeal Bond – bond must be paid (if amount known) or
a motion to set bond must be filed within 10 days after entry of judgment. G.L. 239 sec 5.
 In a summary process case, the bond includes the judgment amount, if any, all
intervening rent during the pendency of the appeal “and all damage and loss which
the plaintiff may sustain by the withholding of possession . . .” G.L. 239 sec 5.
 In SP action for possession after foreclosure – bond includes “all costs and of a
reasonable amount as rent of the land from the day when the mortgage was
foreclosed until possession is obtained” and “all damage and loss” due to the
withholding of possession or damage to the property. G.L. 239 sec 6.
 A bond sometimes may include behavioral provisions (not allow a certain person in
the premises; not to engage in a particular activity). Whether behavioral provisions
may be included in a bond order is currently being considered by the SJC.


Hearing on motion to set bond “shall be held within 3 business days” of filing the
motion. USPR 12.



In a fault based eviction, there usually is not a monetary bond (although there may be
behavioral terms that must be complied with in order to proceed with the appeal).



Compliance with the terms of an appeal bond is jurisdictional. Failure to post bond or
otherwise comply with the court’s order for bond is fatal to the appeal.



Motion to Waive Appeal Bond – the requirement to pay an appeal bond may be waived
if:
 the party is indigent within the meaning of G.L. c. 261 sec 27A; and
 the party has a non-frivolous defense.
(a frivolous defense is one which “ . . . would not have a prayer of a
chance.” Pires v. Commonwealth, 373 Mass. 829, 838 (1977)).
 If the appeal bond is waived, the tenant must still pay all rent which becomes due
after the date of the waiver in order to pursue the appeal.
 If Motion to Waive Appeal Bond is denied, may appeal the decision within 6 days
of the court’s decision – file request for review in Housing Court and will be
transmitted to Appeals Court. G.L. 239 sec 5.
 In a Motion to Waive Appeal Bond, you can also request waiver of other costs,
including cost of tapes, transcription, etc.
3) Request Recordings– the electronic recording of the trial, which will need to be
transcribed.
 Request recordings at the same time notice of appeal and bond or Motion to
Waive Appeal Bond (i.e. within 10 days after judgment enters). This request is
now made online.



How to appeal after a Motion to Issue Execution is granted in Housing Court


Only issue on appeal is whether the judge erred in finding that there was a “substantial
violation of a material term or condition of the stay or a material term of the agreement for
judgment.” G.L. 239 sec 10.



Because judgment almost always enters at the time the Agreement for Judgment is signed,
there is no 10 day period during which execution is stayed as there is after trial.



If a Tenant wishes to appeal the Court’s decision to grant a motion to issue, she must file a
motion to stay issuance or use of execution pending appeal. MRCP Rule 62, MRAP

Rule 6. This motion must first be decided by the trial court before the Appeals Court will
consider granting a stay.


If stay is not granted, can request a stay to appeal decision to not allow the motion to stay
execution to Appeals Court.



Appellate procedure is otherwise the same as for appeal after trial. The bond requirements
of G.L. c. 239 sec. 5 don’t automatically apply. See MRAP Rule 6. However, the
requirements are likely to be similar to those under G.L. c. 239 sec. 5.



Situations where automatic stay of execution pending appeal pursuant to G.L. 239 sec 5
does not apply:
1.

Default – if party does not take action to preserve appeal rights within 10 days of entry of
judgment.


May move to vacate default judgment pursuant to Rule 60(b) of the MRCP.



If Motion to Vacate Default Judgment is denied, can seek review of the denial under an
abuse of discretion standard, but such review does not automatically stay the execution.



Must file a Motion to Stay Issuance of Use of Execution. MRCP Rule 62; MRAP
Rule 6

2. Certain public housing evictions


If judgment for possession is entered because the court found that the tenant, her household
member, or guest(s) engaged in one of 8 specifically enumerated criminal activities,
execution is not stayed pending appeal. G.L. 121B sec 32.



Must file a motion to stay issuance and use of execution --the court’s judgment shall not be
stayed pending any appeal unless the court makes written findings that there is a reasonable
likelihood that the tenant will prevail on appeal.



If motion to stay is denied by the Housing Court, can appeal to Appeals Court.

 Questions?


Pattie Whiting: pwhiting@law.harvard.edu



Other resources:
www. masslegalhelp.org

(information and

pro se forms)
www.masslegalservices.org
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How to Perfect an Appeal of a Boston Housing Court Summary Process Case
Prepared by the Volunteer Lawyers Project
1.

File Notice of Appeal in Boston Housing Court w/in 10 days of entry of judgment, i.e.,
before judgment becomes final. N.B. the judgment does not become final until 10 days
after a Rule 59(e) motion has been decided. See R.A.P. 4(a). (However, please note: This tab
is only about perfection of an appeal from a judgment on the merits. There are three other
types of appeal: (1) an appeal from the issuance of an execution following an agreement, (2)
an appeal from denial of a motion for relief from judgment, particularly from a default
judgment and (3) an appeal from a dismissal of an appeal. Each of these has a different
appeal process.)

2.

Request the tapes, i.e., the electronic recording of the trial, at the same time as filing of the
Notice of Appeal and send a copy of the request for tapes to the landlord. See R.A.P.
8(b)(3)(ii).

3.

Get an Affidavit of Indigency approved by the clerk for your client, if you have not done so
yet, so that you do not have to pay for the tapes when they are ready.

4.

File a Motion to Waive Appeal Bond, Appellate Entry Fee, Transcription Costs at the
same time as the Notice of Appeal.

5.

Pick up the tapes from Housing Court when they are ready.

6.

Send a letter to the landlord stating that you would like to request transcription of all
tapes (or what portion thereof) and provide him/her with the name and address of the
transcriber you intend to use. If the appeal is following a trial, request transcription of the
entire trial. The landlord can object to your choice of transcriber. See R.A.P. Rule 8(b)(3)(ii).

7.

Within 15 days of receipt of the tapes1/, see R.A.P. Rule 8(b)(3)(ii), and within 40 days of the
filing of the notice of appeal, see R.A.P. Rule 9(c)(2)(ii), file a letter in Boston Housing
Court that includes: (a) the date of receipt of the cassette, (b) a statement that you would like
to request transcription of all the tapes (or what portion thereof), (c) the name, address, and
phone number of the firm selected to prepare the transcript, and (d) a statement that the
landlord did not object to your selection of the court reporter. If you could not agree on a
transcriber with the landlord, request that the clerk select a transcriber that will accept
payment from the Commonwealth. If the landlord did not oppose your choice of the
transcriber, attach a copy of the letter you are sending to the transcriber to the letter you file
in Boston Housing Court. See R.A.P. Rule 8(b)(3)(ii).

8.

Submit tapes to transcriber no later than 15 days after receipt of tapes with a written
request designating the entire tape for transcription (or a portion thereof) and ask the court
reporter to send the original transcript to the Boston Housing Court and a copy to you.2/
See R.A.P. Rule 8(b)(3)(ii). Make arrangements with the transcriber prior to submission

1/

If you only designated a portion of the tapes for tranascription, file the letter in Boston Housing Court
within 20 days of receipt of the tapes, rather than within 15 days. See R.A.P. Rule 8(b)(3)(ii).
2/
If you only designated a portion of the tapes for transcription, submit the tapes to the transcriber within 20
days of receipt of the tapes, rather than within 15 days. See R.A.P. Rule 8(b)(3)(ii).

for payment of the original copy of the transcript and a copy for you and include a copy of
the approved Motion to Waive Appeal Bond, Appellate Entry Fee, and Transcription Costs
with your letter. To facilitate transcription, provide the court reporter with the correct
spelling of the names that were mentioned at trial, such as, those of parties, attorneys,
witness and the judge. See R.A.P. Rule 8(b)(3)(ii).
9.

Once you receive the transcript from the transcriber, make sure the original transcript
was delivered to Boston Housing Court and request, in a letter, that the Clerk assemble the
record for appeal.

10.

After receipt of notice from Boston Housing Court that the trial record has been assembled,
docket the appeal within 10 days. See R.A.P. Rule 10(a)(1). This is accomplished by:
a.

Filing a cover letter requesting docketing of the appeal, and

b.

A Motion to Waive Entry Fee in Appeals Court (N.B. this is a new motion
which is different from the one you filed in Boston Housing Court) See RAP Rule
10(a)(1); and

c.

a new Affidavit of Indigency in Appeals Court (N.B. you need to have your
client fill out a new affidavit of indigency for this; you cannot use the one filed in
Boston Housing Court.) with a copy of the bond order.

11.

Notify landlord that you docketed the appeal with a designation of the parts of the
record you intend to include in the appendix to the appellant's brief and a statement of
the issues you intend to present for review. See R.A.P. Rule 18(b).

12.

Expect notice from Appeals Court setting briefing schedule and informing you about the
availability of mediation (this is a postcard).

13.

Prepare brief in accordance with R.A.P. Rules 16 and 20. Make sure to include
certification by counsel that brief is in compliance with rules (new requirement). RAP 16(k).

14.

Prepare record appendix in accordance with R.A.P. Rule 18.

15.

Within 40 days after the date on which the appeal was docketed, file brief with a record
appendix and serve it on the landlord. See R.A.P. Rule 19(a).

16.

Expect the landlord's reply brief within 30 days after s/he receives your brief.

17.

You may file and serve a reply brief to the landlord's reply brief within 14 days of receipt
of the landlord's reply brief, but at least three days before oral argument. See R.A.P. Rule
19(a).

18.

Wait for hearing date.

19.

Prepare for Oral Argument.

82555227v.1
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Appeals

Representing
Yourself in an
Eviction Case

In All Housing Courts
If you lose your eviction trial and think you have a good case, you may appeal
and have your case reviewed in a higher court. To appeal, you must act quickly.
If you cannot afford the cost of appealing your case, make sure you have
Booklet 9: Affidavit of Indigency.
The forms in this booklet will only get you started with your appeal. But because
the appeal process is complicated, you should try to get a lawyer as soon as possible.

Who Can Use This Booklet?
 The forms in this booklet are for tenants who have lost
an eviction trial in a Massachusetts Housing Court.
 If your case was in a District Court, you should use Booklet 7B.

If You Are Looking for Legal Help with an Appeal
If you have questions about how to appeal a judgment or decision from Housing Court
the Civil Appeals Clinic may be able to help. At the Clinic, free attorneys can explain
the process for appealing a judgment or decision and answer questions about it. The
Clinic is run by the Volunteer Lawyers Project.
Where:
Appeals Court Clerk's Office
First Floor, John Adams Court House
One Pemberton Square, Suite 1200
Boston, Massachusetts 02108

When:
Wednesdays, 12:30 p.m. - 4:00 p.m.

The Civil Appeals Clinic is limited to low-income persons who qualify for services. You
will be screened for income eligibility before a volunteer attorney can meet with you.
For more information, please contact info@vlpnet.org or call the Volunteer Lawyer’s
Project, Eastern Region Legal Intake helpline at 617- 603-1700 or 1-800-342- 5297
Monday-Friday from 9 a.m. - 12 p.m.
For more information about what to bring go to:
http://bit.ly/vlp_appeal
Produced by the Mass. Law Reform Institute with assistance from
legal services offices in Massachusetts and available at www.MassLegalHelp.org.
© MLRI, revised May 2017. All rights reserved.
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What Happens If You Appeal?
If your eviction trial was in a Housing Court and you appeal, there is no second trial.
The appeal is to the Appeals Court. The purpose of this appeal is to review the court's
decision to see if there were any legal mistakes. You do not get another trial or
another chance to present new or different evidence.

When Do You Appeal?
You must deliver the forms in this booklet to the court in which your case was heard
within 10 days of when that court "enters a judgment" in your case or you lose your
right to appeal. A judgment is the official decision of the judge. Be very careful—the
forms in this booklet must be filed within 10 days of when the court enters a judgment,
NOT within 10 days of when you receive a notice of a judgment.
If you file and deliver to the landlord a motion for a new trial or certain other types
motions to undo the judgment within 10 days of when the court enters judgment, then
the 10 day appeal period runs from the entry of the court’s decision on that motion.
Consult with a lawyer or a court clinic if you file motions after the judgment.
The notice of judgment you receive from the court should state the date on which the
judgment was "entered." If you are not sure what this date is, call the court as soon as
you receive the court's judgment and ask a clerk to tell you. If you do not receive a notice
of the judgment within 7 or 8 days after your trial, call the court and ask the clerk
whether a judgment has been "entered" and on what date. You should follow up with
calls every 7 days or so because you need to know as soon as the court enters a judgment
so that you can file these forms right away and not miss the appeal deadline. You can
also check the court docket sheet on line at www.masscourts.org/eservices/home.page.2.

Is There a Court Fee to Appeal?
Before you can move on with an appeal in your case, you may have to pay money into
court to cover back rent, if any, and other costs in order to exercise your right to appeal.
This is called an appeal bond. If there was no money judgment for the landlord or if the
tenant is no longer in the apartment, there should be no bond.
There is also an entry fee to file the appeal, which is due not when you first file your
appeal, but after the court (where your case was first heard) assembles all the court
documents. To find out what the entry fee is call the Clerk at the Appeals Court at
617-725-8106. In addition, in most cases you will want a copy of the compact disc (CD)
and/or transcript of the CD of your trial. (Each CD holds 90 minutes and costs about
$50.50. The cost for the transcription of the CD varies. The transcription must be done
by a court-approved transcriber. Some courts may still have cassette recordings, not CDs.
If you cannot afford these costs, fill out Form 2 in this booklet and ask the court to waive
(not require you to pay) the appeal bond and other costs. You must also fill out forms in
Booklet 9: Affidavit of Indigency to request that the court approve state payment of
the entry fee and other costs. (Even if a judge does waive the bond, s/he will likely
require you to pay all or part of your current rent each month until your appeal is heard.)
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How To Appeal Your Case
Fill Out the Appeals Forms
The top of the forms in this booklet should all be filled out the same.
The letters in the instructions below match those on each of the forms.
a.

Write the name of your county.

b.

Write the landlord's name as it is written on the Summons and Complaint.

c.

Write your name as it is written on the Summons and Complaint.

d.

Copy the name of the court from the Summons and Complaint.

e.

Fill in the Docket Number, which is the number the court has given your case.
You can ask the court for it.

Form 1: Notice of Appeal
To appeal your case, you must file Form 1. The numbers in the instructions below
match those on Form 1.
1.

Fill in the date judgment was "entered." This date will be on the Notice of Judgment sent to you by
the court.

2.

Circle whether you delivered or mailed this form to your landlord or the landlord's lawyer and fill in
the date you did this.

3.

Sign and fill in your name, address, phone number, and any email address.

Form 2: Motion to Waive Appeal Bond and Other Costs
If you cannot afford an appeal bond, the entry fee for the appeal, or the cost of obtaining
and transcribing the CDs/tapes of your hearing, fill in Form 2. The numbers in the
instructions below match those on Form 2.
1.

Attach a copy of your Answer from the eviction case or list the legal defenses to your eviction case.
(For a list of defenses, see Booklet 3: Answer.)

2.

If you are willing to pay the full rent while waiting for your appeal, check Box 2 and fill in the
amount of the rent.

3. If your rent is subsidized, check Box 3 and fill in your portion of the current rent.
4. If you still have bad conditions in your apartment and want a rent reduction before your
appeal is heard, check Box 4, fill in the amount of rent you think is fair, and list the
conditions or refer to and attach a Board of Health (or Inspectional Services Department)
report.
5. Circle whether you delivered or mailed this form to your landlord or the landlord's lawyer
and fill in the date you did this.
6. Sign and fill in your name, address, phone number, and any email address.
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Court Form for Getting CDs/Tapes
In most cases, you will need a copy of the CD/tape recording of your trial. To get the
CD/tape, you will need to fill out and submit the "Cassette Copy Order Form" available
at the clerk's office. You will need to do this when you file your Notice of Appeal.

Deliver Forms
When the forms are completed, remove them from the booklet by taking out the staples.
Make 2 additional copies. Take the original to court. Give one copy to your landlord or
his/her lawyer and keep the remaining copy for yourself.
Also at this time, give the court the completed original of any forms from Booklet 9:
Affidavit of Indigency that you need to submit. Make and save a copy for yourself.
(You do not need to deliver the forms in Booklet 9 to the landlord or the landlord's
lawyer.)
Remember: You must get these forms to the court where your case was originally heard
within 10 days of when judgment was entered or you lose your right to appeal. On the
same day you get the forms to the court, you must mail or deliver the copies of the forms
to the landlord's lawyer (or to the landlord, if the landlord has no lawyer).

Prepare for the Appeal Bond Hearing
Before the appeal is heard, there will be an appeal bond hearing where the judge decides
if you have to pay an appeal bond, and, if so, how much.
Soon after you get the forms to the court, you should receive a card, letter or call from
the court clerk giving you the date and time for your appeal bond hearing. This hearing
will be held in the court where your case was originally heard.
When you go to court for the appeal bond hearing, tell the judge that you want to appeal
and whether or not you can afford the appeal bond. Then briefly tell the judge what
your legal defenses are. Refer to the defenses you listed on your Motion to Waive Appeal
Bond and Other Costs (Form 2 in this booklet) or the Answer form in Booklet 3. If you
still have bad conditions in your home, tell the judge what they are and how much rent
you think is fair for you to pay until the appeal is heard.
If you are indigent (low-income) and you have a legal defense to the case or an argument for
appeal that is not frivolous (which means you have more than a "prayer of a chance" of
winning your appeal), the law requires the judge to waive the appeal bond (in other words,
you will not be required to pay the appeal bond). But, even if the appeal bond is waived,
you will still be required to make monthly rent payments to the landlord during the
appeal in an amount to be determined by the judge.
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Look for the Court's Decision
Soon after the appeal bond hearing, you should receive written notice of the judge's
decision. If you do not receive the court's decision, call and ask the court clerk about it or
check the docket sheet of your case online at
https://www.masscourts.org/eservices/home.page.2.
If you won, the notice will tell you that you do not have to pay an appeal bond (or that it
is waived). The notice will also tell you the amount of rent that the judge requires you to
pay to your landlord each month as a condition for waiver of the bond. If you are not
sure what is required, who is to be paid, or when the payments are due, ask the court
clerk. Your failure to make any payments (in full and on time) as ordered by the
court can lead to dismissal of your appeal—which means your landlord will be
able to evict you.
Note: There are a lot of technical requirements and deadlines, so try to get a lawyer to help you. If
you are unable to get legal help, look at the "Massachusetts Rules of Appellate Procedure" found in
the book Massachusetts Rules of Court, available in law libraries or possibly other
libraries. You can also find these rules on line at www.mass.gov/courts/case-legalres/rules-of-court/appellate-procedure/.
If you lost, the notice will say that you have to pay an appeal bond to the court.
If it is more than you can afford, or if the judge sets a monthly rent payment that you
think is unfair because of the conditions in your home, you have the right to ask a higher
court to review that decision. You must act quickly and do this within 6 days of the
court's decision. See the section in this booklet called What to Do If You Lose the
Appeal Bond Hearing.

Booklet 7A ▲ 533

534 ▲ Booklet 7A

FORM 1
Please print or type
COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT
a.

, ss:

d.

County

Name of Court
e.
Docket No. Summary Process

b.
Plaintiff(s) – Landlord(s)
vs.

NOTICE OF APPEAL

c.
Defendant(s) – Tenants(s)

1. The defendant (tenant) hereby appeals from the judgment of this Court entered on
_________________________________(date judgment entered).
2. The defendant further requests that the Court provide him/her with a copy of the CD/tape of the
proceedings in the above-captioned action. This notice is accompanied by a Motion to Waive
Appeal Bond and Other Costs in conjunction with such tapes, the appeal bond, and the appellate
court entry fee.
3. I delivered or mailed (circle which one) a copy of this Notice of Appeal to my landlord
or to his/her lawyer on ____________________(date).

4.

_______________________________________
Signature of Tenant

___________________________________________
Signature of Tenant

_______________________________________
Tenant’s Name (print)

___________________________________________
Tenant’s Name (print)

_______________________________________
Address

___________________________________________
Address

_______________________________________
City
State
Zip

___________________________________________
City
State
Zip

_______________________________________
Telephone Number

___________________________________________
Telephone Number

_______________________________________
Email (if any)

___________________________________________
Email (if any)
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FORM 2
Please print or type
COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT
a.

, ss:

d.

County

Name of Court
e.
Docket No. Summary Process

b.
Plaintiff(s) – Landlord(s)
vs.

MOTION TO WAIVE APPEAL
BOND AND OTHER COSTS

c.
Defendant(s) – Tenants(s)

The defendant (tenant) requests that this Court waive the appeal bond, the appellate entry fee, and the
costs of obtaining and transcribing the CD/tape recording of this case because the tenant does not have
enough money to pay those costs and requiring payment would deprive the tenant of the right to appeal.
The tenant meets the M.G.L. c. 239, §5 appeal bond waiver standard in that:
1. The tenant is indigent within the meaning of M.G.L. c. 261, §27A, and the tenant

has non-frivolous* defenses in this case, as set forth in the Answer or as follows:

__________________________________________________________________________________
*A frivolous defense is one which "...would not have a prayer of a chance." Pires v. Commonwealth, 373 Mass. 829, 838 (1977).

The tenant requests that the following payments during the appeal be ordered under M.G.L. c. 239, §5:
2. 

Full contract rent of $__________at the usual time each month.

3.  Tenant's portion of the subsidized rent as calculated under the applicable subsidy rules
at the usual time each month. This amount is currently $__________.
4. 

The fair value of the home, $_________, at the usual time each month. Payments should
be reduced because the following substandard conditions still exist in the tenant's apartment:
_______________________________________________________________________________

5. I delivered or mailed (circle which one) a copy of this Motion to my landlord or to his/her lawyer
on ____________________(date).
6.

_______________________________________
Signature of Tenant
_______________________________________
Tenant’s Name (print)

___________________________________________
Signature of Tenant
___________________________________________
Tenant’s Name (print)

_______________________________________
Address

___________________________________________
Address

_______________________________________
City
State
Zip
_______________________________________
Telephone Number
_______________________________________
Email (if any)

___________________________________________
City
State
Zip
___________________________________________
Telephone Number
___________________________________________
Email (if any)
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What To Do If You Lose The Appeal Bond Hearing
If a judge says that you have to pay an appeal bond in an amount more than you can
afford, or a judge sets your monthly rent payments higher than you think is fair given the
conditions in your home, you have the right to a second hearing. Here are the
instructions for getting a second appeal bond hearing.

Fill Out Form 3
Fill out Form 3 the exact same way you filled out Form 2 in this booklet.
In the box that starts off "Dear Clerk," fill in the date on which the court entered orders
relating to your appeal bond.
When the form is completed, make 2 additional copies. Give the original to the court
where your appeal bond motion was originally heard and one copy to your landlord (or
your landlord's lawyer). Keep the remaining copy for yourself.
You must deliver Form 3 to the court where your appeal bond hearing was held and to
the landlord (or the landlord's lawyer) within 6 days of the judge's decision about your
appeal bond. If you do not do this within 6 days, you will not get a second hearing.

Go to the Review Hearing
Soon after you get Form 3 to the court, you should receive a notice telling you the date
of the second hearing. The second hearing will be held in a different court from where
the first hearing was held. It will be in the Massachusetts Appeals Court. If you are not
sure where the hearing will be held, ask the clerk in the court where your case was
originally heard.
Get to the court on time. When your case is called, tell the judge briefly what your
defenses are. Refer to the defenses you listed on your Request for Review of Orders
Relating to Appeal Bond (Form 3) or the Answer form in Booklet 3. Show the judge
any documents about bad conditions, such as inspection reports and pictures. Also bring
any documents that show your income. Be prepared to explain why you cannot
afford to pay the bond and other costs.
The law requires the judge to waive (not require you to pay) the appeal bond if you
are indigent (low-income) and you have a defense to the case that is not frivolous
(which means you have more than a "prayer of a chance" of winning your appeal).
Even if the appeal bond is waived, you will still be required to make monthly rent
payments to the landlord during the appeal in an amount to be determined by the
judge.
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Then tell the judge why you think the first decision on the appeal bond was wrong. For
example:


You are poor (unemployed, on TAFDC, etc.)



You have valid legal defenses.



You still have bad conditions in your house or apartment, so the judge should have let you pay less
than the full rent until the appeal is heard.

Look for the Court's Decision
Soon after your second hearing, you should receive written notice of the court's decision.
If you do not, call the court clerk to see if and when a decision was made.
If the bond is waived (that is, you do not have to pay it), you must then take the next
step in your appeal. You will also need to pay any rent that the judges may have required
as a condition for a waiver of the bond. If you are not sure what is required, who is to be
paid, or when the payments are due, check with the court clerk. If you don’t make these
payments your appeal can be dismissed (which means that your landlord will be able to
evict you).
If the bond is not waived (that is, you are ordered to pay it), you have 5 days to comply
with this decision and to make all required payments to the Housing Court that issued
the decision.


If you do make the payments required, you must then take the next steps in your appeal. Again,
consult a lawyer or the rules of the court.



If you do not make the payments required by the court during your appeal, your appeal will be
dismissed and your landlord can then evict you. The landlord will do this by getting a document
from the court called an "Execution." The landlord will then give this Execution to a sheriff or
constable, who will move you out if you do not leave voluntarily. A sheriff or constable may move
you out only between 9:00 a.m. and 5:00 p.m. Monday through Friday after giving you 48 hours
written notice. To try and stop the Execution, use the Booklet 8: Stay form.
For more information about protecting your belongings if you are facing an eviction see Eviction
Storage Law: Protecting the Belongings of Tenants Facing Eviction at
www.MassLegalHelp.org/housing/booklets/eviction-storage-law.
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FORM 3
Please print or type
COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT
a.

, ss:

d.

County

Name of Court
e.
Docket No. Summary Process

b.
Plaintiff(s) – Landlord(s)
vs.
c.

REQUEST FOR REVIEW
OF ORDERS RELATING
TO APPEAL BOND

Defendant(s) – Tenants(s)

Dear Clerk of the Housing Court or Superior Court:
On ___________________________(date) I received the Court’s order relating to the tenant's
appeal bond. Pursuant to M.G.L. c. 239, §5, the tenant is seeking review of these orders by the
Massachusetts Appeals Court. This request is timely as it is made within six days of the date
I received the order. Under this statute, this Request for Review of Orders Relating to Appeal
Bond is to be filed with the Court where the case was originally heard, and the clerk's office
is then to transmit the Request, the Court's findings (if any), and any other documents relevant
to the Appeal to the Clerk of the Appeals Court.

The defendant (tenant) requests that this Court waive the appeal bond, the appellate entry fee, and the
costs of obtaining and transcribing the CD/tape recording of this case because the tenant does not have
enough money to pay those costs and requiring payment would deprive the tenant of the right to appeal.
The tenant meets the M.G.L. c. 239, §5 appeal bond waiver standard in that:
1. The tenant is indigent within the meaning of M.G.L. c. 261, §27A, and the tenant
has non-frivolous* defenses in this case, as set forth in the Answer or as follows:
____________________________________________________________________________
____________________________________________________________________________
*A frivolous defense is one which "...would not have a prayer of a chance." Pires v. Commonwealth, 373 Mass. 829, 838 (1977).

The tenant requests that the following payments during the appeal be ordered under M.G.L. c. 239, §5:
2. 

Full contract rent of $_____________at the usual time each month.

3.  Tenant's portion of the subsidized rent as calculated under the applicable subsidy rules at the
usual time each month. This amount is currently $____________.
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4.  The fair value of the home, $____________, at the usual time each month. Payments should
be reduced because the following substandard conditions still exist in the tenant's apartment:

________________________________________________________
________________________________________________________
________________________________________________________
5. I delivered or mailed (circle which one) a copy of this Request to my landlord or to his/her lawyer
on ____________________(date).

6.

________________________________________
Signature of Tenant
________________________________________

__________________________________________
Signature of Tenant
__________________________________________

Tenant’s Name (print)

Tenant’s Name (print)

________________________________________
Address

__________________________________________
Address

________________________________________
City
State
Zip

__________________________________________
City
State
Zip

________________________________________

__________________________________________

Telephone Number

Telephone Number

________________________________________
Email (if any)

__________________________________________
Email (if any)
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Tab 14 E

Appeals

Representing
Yourself in an
Eviction Case

In All District Courts
If you lose your eviction trial and think you have a good case, you may appeal and have
your case reviewed in a higher court. To appeal, you must act quickly. If you cannot
afford the cost of appealing your case, make sure you have Booklet 9: Affidavit of
Indigency.
The forms in this booklet will only get you started with your appeal. But because the
appeal process is complicated, you should try to get a lawyer as soon as possible.

Who Can Use This Booklet?
 The forms in this booklet are for tenants who have
lost an eviction trial in a District Court.
 If your case was in a Massachusetts Housing Court,
you should use Booklet 7A.

BOOKLET

Produced by the Mass. Law Reform Institute with assistance from
legal services offices in Massachusetts and available at www.MassLegalHelp.org.
© MLRI, revised May 2017 All rights reserved.
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What Happens If You Appeal?
If your eviction trial was in a District Court, you may appeal to the Appellate Division of the
District Court. The purpose of this appeal is to review the court's decision to see
if there were any legal mistakes. You do not get another trial or another chance to
present new or different evidence.

When Do You Appeal?
You must deliver the forms in this booklet to the court in which your case was heard
within 10 days of when that court "enters a judgment" in your case or you lose your
automatic right to appeal. A judgment is the official decision of the judge. If you have a
very good reason for not appealing within 10 days (for example, you did not receive the
judgment within 10 days), the court may, upon your written request, allow a late appeal
but this is not usually permitted. Be very careful—the forms in this booklet must be
filed within 10 days of when the court enters a judgment, NOT within 10 days of when
you receive a notice of a judgment.
Note: If you file and deliver to the landlord a motion for a new trial or certain other
types motions seeking to undo the judgment within 10 days of when the court enters
judgment, then the 10 day appeal period runs from the entry of the court’s decision
on that motion. Consult with a lawyer or a court clinic if you file motions after the
judgment.
The notice of judgment you receive from the court should state the date on which the
judgment was "entered." If you are not sure what this date is, call the court as soon as
you receive the court's judgment and ask a clerk to tell you. If you do not receive a notice
of the judgment within 7 or 8 days after your trial, call the court and ask the clerk
whether a judgment has been "entered" and on what date. You should follow up with
calls every 7 days or so because you need to know as soon as the court enters a judgment
so that you can file these forms right away and not miss the appeal deadline. You can
also check the court docket sheet on line at www.masscourts.org/eservices/home.page.2

Is There a Court Fee to Appeal?
Before you can move on with an appeal in your case, you may have to pay money into
court to cover back rent, if any, and other costs in order to exercise your right to appeal.
This is called an appeal bond. If you are no longer in the apartment, your bond will be
$100 cost for the appeal. If you are still in your apartment and appealing, the bond will
be fixed by the court.
There is also an entry fee (currently $180) to file the appeal.
In addition, in most cases you will want a copy of the compact disc (CD) and/or
transcript of the CD of your trial. Each CD holds 90 minutes and costs about $50.50.
The cost for the transcription of the CD varies. The transcription must be done by a
court-approved transcriber. Some courts may still have cassette tape recordings, not
CDs.
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If you cannot afford these costs, you should fill out Form 2 in this booklet and ask the
court to waive (not require you to pay) the appeal bond and other costs. You must also
fill out the forms in Booklet 9: Affidavit of Indigency in order to request that the court
approve state payment of the entry fee and other costs. (Note: Even if a judge does
waive the bond, she will likely require you to pay all or part of your current rent each
month until your appeal is heard.)
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How To Appeal Your Case
Fill Out the Appeals Forms
The top of the forms in this booklet should all be filled out the same.
The letters in the instructions below match those on each of the forms.
a.

Write the name of your county.

b. Write the landlord's name as it is written on the Summons and Complaint.
c.
d.
e.

Write your name as it is written on the Summons and Complaint.
Copy the name of the court from the Summons and Complaint.
Fill in the Docket Number, which is the number the court has given your
case. You can ask the court for it.

Form 1: Notice of Appeal
To appeal your case, you must file Form 1.
The numbers in the instructions below match those on Form 1.
1.

Fill in the date judgment was "entered." This date will be on the Notice of Judgment sent to you by
the court.

2.

Fill in the reason for the appeal—what you think the judge did legally wrong. For example, the
judge interpreted the law wrong regarding your subsidy; the judge wrongfully denied your motion to
dismiss; or, the judge would not accept your report from the Board of Health.

3.

Attach to Form 1 copies of the court's judgment, rulings, motion or other documents which you
are appealing. On the form, fill in the names of these documents.

4.

Circle whether you delivered or mailed this form to your landlord or the landlord's lawyer and fill in
the date you did this.

5.

Sign and fill in your name, address, phone number and any email address

Form 2: Motion to Waive Appeal Bond and Other Costs
If you cannot afford an appeal bond, the entry fee for the appeal, or the cost of obtaining
and transcribing the CD/tapes of your hearing, fill in Form 2.
The numbers in the instructions below match those on Form 2.
1.

Attach a copy of your Answer from the eviction case or list the legal defenses to your eviction case.

2.

If you are willing to pay the full rent while waiting for your appeal, check Box 2 and fill in the
amount of the rent.

3.

If your rent is subsidized, check Box 3 and fill in your portion of the current rent.

4.

If you still have bad conditions in your home and want a rent reduction before your appeal is heard,
check Box 4, fill in the amount of rent you think is fair, and list the conditions or refer to and attach
a Board of Health (or Inspectional Services Department) report.

5.

Circle whether you delivered or mailed the form to your landlord or the landlord's lawyer and fill in
the date you did this.

6.

Sign and fill in your name, address, phone number and any email address.

(For a list of defenses, see Booklet 3: Answer.)
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Court Form for Getting CD/Tapes
In most cases, you will need a copy of the CD or tape recording of your trial. To get the
CD/tape, you will need to fill out and submit the "Cassette Copy Order Form" available
at the clerk's office. You will need to do this within 30 days of filing a Notice of Appeal.

Deliver Forms
When the forms are completed, remove them from the booklet by taking out the staples.
Make 2 additional copies. Take the original to court. Give one copy to your landlord or
his/her lawyer and keep the remaining copy for yourself.
Also at this time, give the court the completed original of any forms from Booklet 9:
Affidavit of Indigency that you need to submit. Make and save a copy for yourself.
(You do not need to deliver the forms in Booklet 9 to the landlord or the landlord's
lawyer.)
Remember: You must get these forms to the District Court within 10 days of when
judgment was entered or you lose your automatic right to appeal. On the same day you
get the forms to the court, you must mail or deliver the copies of the forms to the
landlord's lawyer (or to the landlord, if the landlord has no lawyer).

Prepare for the Appeal Bond Hearing
Before the appeal is heard, there will be an appeal bond hearing where the judge decides
if you have to pay an appeal bond, and, if so, how much.
Soon after you get the forms to the court, you should receive a card, letter or call from
the court clerk giving you the date and time for your appeal bond hearing. This hearing
will be held in the District Court where your case was originally heard. The hearing is
usually three days after you file your forms with the court.
When you go to court for the appeal bond hearing, tell the judge that you want to appeal
and whether or not you can afford the appeal bond. Then briefly tell the judge what
your legal defenses are. Refer to the defenses you listed on your Motion to Waive Appeal
Bond and Other Costs (Form 2) or the Answer form in Booklet 3. If you still have bad
conditions in your home, tell the judge what they are and how much rent you think is
fair for you to pay until the appeal is heard.
If you are indigent (low-income) and you have a legal defense to the case or an argument for
appeal that is not frivolous (which means you have more than a "prayer of a chance" of
winning your appeal), the law requires the judge to waive the appeal bond (in other words,
you will not be required to pay the appeal bond). But, even if the appeal bond is waived,
you will still be required to make monthly rent payments to the landlord during the
appeal in an amount to be determined by the judge.
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Look for the Court's Decision
Soon after the appeal bond hearing, you should receive written notice of the judge's
decision. If you do not receive the court's decision, call and ask the court clerk about it or
check the docket sheet of your case online at
www.masscourts.org/eservices/home.page.2
If you won, the notice will tell you that you do not have to pay an appeal bond (or that
it is waived). The notice will also tell you the amount of rent that the judge requires you
to pay your landlord each month as a condition for waiver of the bond. If you are not
sure what is required, who is to be paid, or when the payments are due, ask the court
clerk. Your failure to make any payments (in full and on time) as ordered by the
court can lead to dismissal of your appeal—which means that your landlord will
be able to evict you. If you won, you must then take the next step in the appeal process
within 30 days from the filing of your Notice of Appeal.
Note: The appeal process is complicated. There are a lot of technical requirements and deadlines, so
try to get a lawyer to help you. If you are unable to get legal help, look at the "District/Municipal
Court Rules for Appellate Division Appeal" found in the book Massachusetts Rules of
Court, available in law libraries or possibly other libraries. You can also find these rules on line at
www.mass.gov/courts/case-legal-res/rules-of-court/district-muni/appellate-div
If you lost, the notice will say that you have to pay an appeal bond to the court. If it is
more than you can afford, or if the judge sets a monthly rent payment that you think is
unfair because of the conditions in your home, you have the right to ask the Appellate
Division of the District Court (a three-judge panel) to review that decision. You must
act quickly and do this within 6 days of the court's decision. See the section in this
booklet called What to Do If You Lose the Appeal Bond Hearing.
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FORM 1
Please print or type
COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT
a.

, ss:

d.

County

Name of Court
e.
Docket No. Summary Process

b.
Plaintiff(s) – Landlord(s)
vs.

NOTICE OF APPEAL

c.
Defendant(s) – Tenants(s)

1. The defendant (tenant) hereby appeals from the judgment of this Court entered on
_________________________________________________________(date judgment entered).
2. I disagree with the court's decision because the judge made errors of law, including the following:
__________________________________________________________________________
__________________________________________________________________________
__________________________________________________________________________
3. Copies of the court's judgment, rulings, ___________________________________________
________________________________________________________________ are attached.
I hereby request a CD/tape of the proceedings.
4. I hereby certify, under the penalties of perjury, that I delivered or mailed (circle which one) a copy
of this Notice of Appeal to my landlord or to his/her lawyer on ____________________(date).
5.

_________________________________
Signature of Tenant
______________________________________

_________________________________________
Signature of Tenant
_________________________________________

Tenant’s Name (print)

Tenant’s Name (print)

______________________________________
Address

_________________________________________
Address

______________________________________
City
State
Zip

_________________________________________
City
State
Zip

______________________________________

_________________________________________

Telephone Number
______________________________________
Email (if any)

Telephone Number
__________________________________________
Email (if any)
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FORM 2
Please print or type
COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT
a.

, ss:

d.

County

Name of Court
e.
Docket No. Summary Process

b.
Plaintiff(s) – Landlord(s)
vs.

MOTION TO WAIVE APPEAL BOND
AND OTHER COSTS

c.
Defendant(s) – Tenants(s)

The defendant (tenant) requests that this Court waive the appeal bond, the appellate entry fee, and the
costs of obtaining and transcribing the CD/tape recording of this case because the tenant does not have
enough money to pay those costs and requiring payment would deprive the tenant of the right to appeal.
The tenant meets the M.G.L. c. 239, §5 appeal bond waiver standard in that:
1. The tenant is indigent within the meaning of M.G.L. c. 261, §27A, and the tenant has non-frivolous*

defenses in this case, as set forth in the Answer or as follows:

________________________________________________________________________________
________________________________________________________________________________

* A frivolous defense is one which "...would not have a prayer of a chance." Pires v. Commonwealth, 373
Mass. 829, 838 (1977).
The tenant requests that the following payments during the appeal be ordered under M.G.L. c. 239, §5:
2. 

Full contract rent of $__________ at the usual time each month.

3.  Tenant's portion of the subsidized rent as calculated under the applicable subsidy rules at the
usual time each month. This amount is currently $__________.
4. 

The fair value of the home, $__________, at the usual time each month. Payments should
be reduced because the following substandard conditions still exist in the tenant's apartment:
____________________________________________________________________________
____________________________________________________________________________
____________________________________________________________________________
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5. I hereby certify, under the penalties of perjury, that I delivered or mailed (circle which one) a copy
of this Motion to my landlord or to his/her lawyer on _________________________(date).

6.

_________________________________

__________________________________________
Signature of Tenant

________________________________________
Tenant’s Name (print)

__________________________________________
Tenant’s Name (print)

________________________________________
Address

__________________________________________
Address

________________________________________
City
State
Zip

__________________________________________
City
State
Zip

________________________________________
Telephone Number

__________________________________________
Telephone Number

_______________________________________
Email (if any)

__________________________________________
Email (if any)

Signature of Tenant
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What To Do
If You Lose The Appeal Bond Hearing
If a judge says that you have to pay an appeal bond in an amount more than you can
afford, or a judge sets your monthly rent payments higher than you think is fair given the
conditions in your home, you have the right to a second hearing. Here are the
instructions for getting a second appeal bond hearing.

Fill Out Form 3
Fill out Form 3 the exact same way you filled out Form 2 in this booklet.
In the box that starts off "Dear Clerk of the District Court," fill in the date on which
the District Court entered orders relating to your appeal bond.
When the form is completed, make 2 additional copies. Give the original to the court
where your appeal bond motion was originally heard and one copy to your landlord
(or your landlord's lawyer). Keep the remaining copy for yourself.
You must deliver Form 3 to the court where your appeal bond hearing was held and to
the landlord (or the landlord's lawyer) within 6 days of the judge's decision about your
appeal bond. If you do not do this within 6 days, you will not get a second hearing.

Go to the Review Hearing
Soon after you get Form 3 to the court, you should receive a notice telling you the date
of the second hearing. The second hearing will be held before a three-judge panel of the
Appellate Division of the District Court, which is usually located in a different court
from where the first hearing was held. If you are not sure where the hearing will be held,
ask the clerk in the court where your case was originally heard.
Get to the court on time. When your case is called, tell the judges briefly what your
defenses are. Refer to the defenses you listed on your Request for Review of Orders
Relating to Appeal Bond (Form 3) or the Answer form in Booklet 3. Show the judges
any documents about bad conditions, such as inspection reports and pictures. Also
bring any documents that show your income. Be prepared to explain why you
cannot afford to pay the bond and other costs.
The law requires the judge to waive (not require you to pay) the appeal bond if you
are indigent (low-income) and you have a defense to the case that is not frivolous
(which means you have more than a "prayer of a chance" of winning your appeal).
Even if the appeal bond is waived, you will still be required to make monthly rent
payments to the landlord during the appeal in an amount to be determined by the
judge.
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Then tell the judges why you think the first decision on the appeal bond was wrong.
For example:


You are poor (unemployed, on TAFDC, etc.).



You have valid legal defenses.



You still have bad conditions in your house or apartment, so the judge
should have let you pay less than the full rent until the appeal is heard.

Look for the Court's Decision
Soon after your second hearing, you should receive written notice of the court's decision.
If you do not, call the court clerk to see if and when a decision was made.
If the bond is waived (that is, you do not have to pay it), you must then take the next
step in your appeal. You will also need to pay any rent that the judges may have required
as a condition for a waiver of the bond. If you are not sure what is required, who is to be
paid, or when the payments are due, check with the court clerk. If you do not make these
payments, your appeal can be dismissed (which means that your landlord will be able to
evict you). In general, the first "next step" after the bond is waived must be taken within
30 days of filing the Notice of Appeal. Again, consult a lawyer or the rules of the court.
If the bond is not waived (that is, you are ordered to pay it), you have 5 days to comply
with this decision and to make all required payments to the District Court.


If you do make the payments required, you must then take the next steps in your appeal. In
general, the first "next step" must be taken within 30 days of filing the notice of appeal. Again,
consult a lawyer or the rules of the court.



If you do not make the payments required, your appeal will be dismissed and your landlord can
then evict you. The landlord will do this by getting a document from the court called an
"Execution." The landlord will then give this Execution to a sheriff or constable, who will move
you out if you do not leave voluntarily. A sheriff or constable may move you out only between 9:00
a.m. and 5:00 p.m. Monday through Friday after giving you 48 hours written notice. To try and stop
the Execution, use the Booklet 8: Stay form.
For more information about protecting your belongings if you are facing an eviction see Eviction
Storage Law: Protecting the Belongings of Tenants Facing Eviction at

www.MassLegalHelp.org/housing/booklets/eviction-storage-law
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FORM 3
Please print or type
COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT
a.

, ss:

d.

County

Name of Court
e.
Docket No. Summary Process

b.
Plaintiff(s) – Landlord(s)
vs.
c.

REQUEST FOR REVIEW
OF ORDERS RELATING
TO APPEAL BOND

Defendant(s) – Tenants(s)

Dear Clerk of the District Court:
On ____________________________(date) I received the Court’s order relating to the tenant's
appeal bond. Pursuant to M.G.L. c. 239, §5, the tenant is seeking review of this order by the
Appellate Division of the District Court. This request is timely as it is made within six days of
the date I received the order. Under this statute, this Request for Review of Orders Relating to
Appeal Bond is to be filed with the District Court, and the clerk's office is then to transmit the
Request, the court's findings (if any), and any other documents relevant to the Appeal to the
Clerk of the Appellate Division of the District Court.
The defendant (tenant) requests that this Court waive the appeal bond, the appellate entry fee, and
the costs of obtaining and transcribing the CD/tape recording of this case because the tenant does not
have enough money to pay those costs and requiring payment would deprive the tenant of the right
to appeal.
The tenant meets the M.G.L. c. 239, §5 appeal bond waiver standard in that:
1. The tenant is indigent within the meaning of M.G.L. c. 261, §27A, and the tenant has non-frivolous*
defenses in this case, as set forth in the Answer or as follows:
_____________________________________________________________________________________________
_____________________________________________________________________________________________
_____________________________________________________________________________________________
_____________________________________________________________________________________________
_____________________________________________________________________________________________

*A frivolous defense is one which "...would not have a prayer of a chance." Pires v. Commonwealth, 373 Mass. 829, 838 (1977).
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The tenant requests that the following payments during the appeal be ordered under M.G.L. c. 239, §5:
2. Full contract rent of $______________at the usual time each month.
3. Tenant's portion of the subsidized rent as calculated under the applicable subsidy rules at the usual
time each month. This amount is currently $_____________.
4. The fair value of the home, $_____________, at the usual time each month. Payments should be
reduced because the following substandard conditions still exist in the tenant's apartment:

_______________________________________________________
_______________________________________________________
_______________________________________________________
_______________________________________________________
5. I hereby certify, under the penalties of perjury, that I delivered or mailed (circle which one) a copy of
this Request to my landlord or to his/her lawyer on ____________________________(date).
6.

______________________________
Signature of Tenant

__________________________________________
Signature of Tenant

____________________________________
Tenant’s Name (print)

__________________________________________
Tenant’s Name (print)

____________________________________
Address

__________________________________________
Address

____________________________________
City
State
Zip

__________________________________________
City
State
Zip

________________________________________
Telephone Number

__________________________________________
Telephone Number

________________________________________
Email (if any)

__________________________________________
Email (if any)

556 ▲ Booklet 7B

Tab 14F

COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT
_______________SS,

COURT DEPARTMENT
_______________DIVISION
DOCKET NO:

_______________,
PLAINTIFF
DEFENDANT'S MOTION TO STAY
ISSUANCE OR USE OF EXECUTION
PENDING APPEAL (PURSUANT TO
M.R.Civ.P. 62 AND RULE 6, MASS.
RULES OF APPELLATE PROCEDURE)

_______________,
DEFENDANT

The defendant moves, pursuant to Rule 62 of the Mass. Rules of Civil Procedure, and in
accordance with Rule 6 of the Mass. Rules of Appellate Procedure, that the trial court stay the
issuance of, or use of, execution during the pendency of the defendant's appeal, and states the
following in support thereof:
1. This is not a case where the automatic stay of execution pending appeal under G.L. c.
239, § 5 applies because:
___This is an appeal of a decision to issue the execution for possession pursuant to an
earlier agreement for judgment. The defendant could not appeal within 10 days of the original
entry of the agreement judgment. The defendant can seek review of the decision to issue the
execution for possession, but such review does not automatically stay the execution.
___The defendant was defaulted in the summary process action, and could not appeal
the default or take other action to preserve appeal rights within 10 days of the original entry of
judgment. See Uniform Summary Process Rule 12. Instead, the defendant's recourse was to seek
to vacate the default judgment pursuant to Rule 60(b) of the Mass. Rules of Civil Procedure and
Uniform Summary Process Rule 11(b). The defendant can seek review of the denial of Rule
60(b) relief (under an abuse of discretion standard), but such review does not automatically stay
the execution.
___This is an action involving public housing under G.L. c. 121B, § 32, and the case
falls into one of those outlined in the statute where execution can issue pending appeal
notwithstanding the usual language barring that in G.L. c. 121B, § 32.
PRO SE PREPARED BY
The Volunteer Lawyers Project

2. Rule 62 of the Mass. Rules of Civil Procedure and Rule 6 of the Mass. Rules of
Appellate Procedure permit the trial court to stay issuance of or use of execution pending appeal
where there is a meritorious basis for the appeal and upon such tennis and conditions as the court
finds to be fair and reasonable in balancing the equities for the parties. This is such a case.
WHEREFORE, the defendant requests that the Court stay issuance of, or use of, the
summary process execution in this action pending the defendant's appeal on such terms and
conditions as the court may find to be fair, just, and equitable. Should the trial court deny this
request, or impose unreasonable terms and conditions upon the request, it is understood that the
defendant may renew this request in the appellate court, pursuant to Rule 6 of the Mass. Rules of
Appellate Procedure.
Respectfully submitted,
I hereby certify that a
true copy of the above
document was served upon
the Plaintiff / Plaintiffs Attorney
by mail or by hand (circle one) on

Defendant/Tenant

Dated:

PRO SE PREPARED BY
The Volunteer Lawyers Project
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SPECIAL CONSIDERATIONS FOR APPEALS OF ENTRY OF GUARDIANSHIP DECREE
By the Volunteer Lawyers Project

A Note about Terminology in Guardianship Cases
Guardianship applies to the person. Conservatorship applies to the estate.
A guardianship of a minor child gives a non-parent parental authority and
responsibility to make decisions for a child under 18. A guardianship of a minor
does not terminate the parental rights of the child’s parents.
A guardianship of an adult grants the guardian legal authority to care for and to
make decisions on behalf of an Incapacitated Person.
Guardianship and Conservatorship cases are initiated by Petition.
The equivalent of Summons is called a Citation. The Citation is what gets served.
Person over whom guardianship is sought is the Respondent. Minor under
guardianship is called a Ward. Adult under guardianship is referred to as
Incapacitated Person or just Respondent.
An Incapacitated Person is a person with a clinically diagnosed condition that
leaves them unable to make or communicate decisions affecting their physical
health, safety, or self-care.
Cases in which the petitioner seeks authorization to administer anti-psychotic
medication are referred to as “Rogers” cases, after a series of cases in the
1980s brought by Ruby Rogers against the Mass. Department of Mental Health.
Cases in which the petitioner seeks authorization to administer extraordinary
treatment such as electroconvulsive therapy or sterilization are referred to as
substituted judgment cases.
Judge makes decisions by Decree and Order.
Petitions for Guardianship of Adult are accompanied by a Medical Certificate or
Clinical Team Report (used for intellectual disabilities). In Rogers cases,
petitioners also file Clinician’s Affidavit as to Competency and Treatment.
In Rogers cases where judge grants authority to administer anti-psychotic
medication, judge will appoint a Rogers Monitor and file will include a Treatment
Plan.

Disclaimer: These materials are intended as resources for the appellate clinic; always
refer to the applicable rules and law in advising clients.

Considerations in Appeals
I.

Is Client Entitled to Appointed Counsel?

A.

Guardianship of Minor Cases

B.

•

Indigent biological parents of child/respondent entitled to appointed
counsel. See Guardianship of VV, 470 Mass. 590 (2015). Previously
unsettled question as to whether right to counsel applies outside case
on initial guardianship petition (e.g., for Petitions to terminate
guardianship or remove guardian; appeals) was confirmed so long as
that parent presents a “meritorious claim.” See L.B. v. Chief Justice of
the Probate and Family Court Dept., 474 Mass. 231 (2016).

•

If client is bio parent who lost custody in guardianship case and was
not represented, try a Rule 60(b)(4) Motion to Vacate Guardianship
Decree and Motion for Appointment of Counsel. Samples of both on
file at Appeals Clinic. Consider referring these cases to appropriate
legal aid office.

•

Ward/minor under guardianship or who is subject of petition for
guardianship has right to appointed counsel upon request of any
person, including minor at least 14 years old. See Massachusetts
General Law c. 190B, 5-106. Counsel for indigent ward is paid by state.
Request for Counsel form is at
http://www.mass.gov/courts/docs/forms/probate-and-family/mpc301request-for-counsel-fill .pdf.

•

Neither petitioner for guardianship nor guardian has right to appointed
counsel. However, the court can allow a guardian’s motion for
counsel where the judge feels it would materially assist in determining
child’s best interest for guardian to be represented. See Guardianship
pf K.N., 476 Mass. 762 (2017). Pro bono representation is also an
option.

Guardianship of Adult Incapacitated Person (IP)
•

In guardianship cases where petitioner seeks authority to administer
anti-psychotic medication (Rogers cases) or extraordinary
treatment, court must appoint counsel for respondent/IP.

Disclaimer: These materials are intended as resources for the appellate clinic; always
refer to the applicable rules and law in advising clients.

•

In other guardianship cases, court must appoint counsel for
respondent/IP upon request by anyone, including respondent. See
Massachusetts General Law c. 190B, 5-106. Request for Counsel form is
at http://www.mass.gov/courts/docs/forms/probate-andfamily/mpc301-request-for-counsel-fill.pdf. Legal services takes position
that appointed counsel provision applies to Petition for Removal of
Guardian and Petition to Terminate Guardianship and appeals. Eligible
clients seeking help filing these petitions and requesting counsel can
go to VLP Guardianship Clinic on Tuesday mornings at Court Service
Center.

•

Neither petitioner for guardianship nor guardian is entitled to counsel.

II.

Substantive Errors of Law to Appeal

A.

Guardianship of Minor Cases

B.

III.

•

Judge applied wrong legal standard. Standard for initial
guardianship of minor is unavailability or unfitness of parents.
Petitioner has burden to prove unfitness. Standard is not best
interests of the child.

•

In a petition to remove a guardian the parent has the initial burden
of producing some credible evidence of a change in
circumstances since the guardianship entered. The burden then
shifts to the guardian to prove by clear and convincing evidence
that the parent remains unfit and that continuation of the
guardianship serves the minor’s best interest. See Guardianship of
Kelvin (AC 17-P-0250)

•

Denial of Request for Counsel for bio parents of minor child.

Guardianship of Adult Incapacitated Person (IP)
•

Denial of Request for Counsel for IP in Petition to Terminate
Guardianship or Remove Guardian.

•

Judge applied wrong legal standard. Standard for guardianship is
competency of respondent. The court uses a substituted
judgment standard for Rogers and extraordinary treatment issues.

Procedural Issues

Disclaimer: These materials are intended as resources for the appellate clinic; always
refer to the applicable rules and law in advising clients.

A.
File Notice of Appeal at Register of Probate office in Probate and Family
Court in county where case decided. Appeal is to Mass. Appeals Court.
Mass.R.App.P. apply.
B.
Deadline is 30 days from entry of judgment or final decree. Can be
extended for an additional 30 days.

82559000v.1

Disclaimer: These materials are intended as resources for the appellate clinic; always
refer to the applicable rules and law in advising clients.
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SUMMARY OF JUDICIAL REVIEW PURSUANT TO CHAPTER 30A
(ADMINISTRATIVE APPEALS)
Summary of Materials Prepared By Judge Salinger on January 21, 2016
for the Flaschner Judicial Institute (Updated by Mintz Levin, November 2018
to include additional information)

Chapter 30A governs judicial review of agency decisions. The clinic will not
provide full representation for cases under 30A. As such, the purpose of this
summary is to provide volunteer attorneys with sufficient information to advise
litigants on the relevant 30A issues so they can proceed on a self-represented
basis.
Generally, appeals from decisions by state administrative agencies are not
brought directly to the Appeals Court or Supreme Judicial Court. Rather, under
G.L. c. 30A they are first brought to Superior Court1.
Right to Judicial Review:
 “[A]ny person or appointing authority aggrieved by a final decision of any
agency in an adjudicatory proceeding…shall be entitled to a judicial review
thereof…”
 Unless otherwise specified, proceedings for judicial review/appeal from an
administrative agency take place in the Superior Court for the county (a)
where the plaintiffs reside/have their principal place of business within MA;
(b) where the agency has its principal office; or (c) of Suffolk.
Standards and Scope of Review:
 Standards: An agency decision is lawful unless it: (1) exceeds the agency’s
statutory or regulatory power or jurisdiction; (2) is unconstitutional or violates
a statute or regulation; (3) is not supported by substantial evidence; (4) is
arbitrary and capricious, or an abuse of discretion; or (5) has resulted from
an unlawful procedure.
 Deferential review: The reviewing court is required to be highly deferential to
the deciding agency.
o A court may not “substitute [its] judgment for that of” the agency; thus,
the court may only set aside an agency decision “where it is legally
erroneous or unsupported by substantial evidence.” Murphy v.
Contributory Retirement Appeal Bd., 463 Mass. 333, 344 (2012).

Appeals from decisions made by local boards or commissions also go to lower courts
and not directly to the appellate courts; those cases, however, are governed by G.L. c. 249, § 4
(which provides for “certiorari review of final, quasi-judicial decisions when no other form of
review is provided by statute”).
1

2
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o Substantial evidence test: The agency’s conclusion need only be
supported by reasonable evidence, i.e. evidence that a reasonable
mind might accept as adequate to support the conclusion.
o Arbitrary or capricious test: An agency’s decision is not arbitrary or
capricious if it has “a rational basis.” Sierra Club v. Comm’r of Dep’t of
Envtl. Mgt., 439 Mass. 739, 748 (2003). And where an agency’s decision
survives the substantial evidence test, it also survives the arbitrary or
capricious test. See Cherubino v. Board of Registration of Chiropractors,
403 Mass. 350, 359 (1988).
 However, an agency’s decision is arbitrary if it reaches a
conclusion without considering material information or issues.
o Rules of Evidence: the administrative agency need not have observed
the rules of evidence observed by courts in an adjudicatory
proceeding § 11(2); thus, agencies may rely upon reliable hearsay and
the substantial evidence test may be met solely based on hearsay if it
has “indicia of reliability.”
o Generally, agencies are free to adopt new policies for the first time
during adjudicatory proceedings.
o Review of statutory/regulatory interpretations: When reviewing agency
interpretation of regulations that the agency promulgated, deference
to that agency is particularly strong.
 The SJC follows the Chevron standard when reviewing agency
interpretations of a statute the agency administers.2
• Step 1: Is the statute ambiguous or silent?
• Step 2: If the statute is unclear, is the agency’s statutory
interpretation reasonable?
o A court may only affirm agency decisions based on grounds that were
actually adopted by the agency.
Review is limited to the existing administrative record: In the appeal to
Superior Court, parties can neither introduce new evidence, nor raise new
legal arguments for the first time in court.
o Arguments not raised before the agency below are waived. However, if
the defendant fails to raise the ‘waiver defense’ (i.e. that the plaintiff
failed to raise the argument below), then the ‘waiver defense’ will be
considered waived.
Harmless error concept applies: The appealing party has the burden of
showing that its substantial rights were actually prejudiced by the agency’s
alleged error.

Procedure for 30A appeals is governed by Superior Court Standing Order 1-96:
The exception to this standard is as follows. If the agency is dealing with a statute for
which the agency’s specialized knowledge is not required to give the statute meaning,
the court will review the statute de novo and forgo any deference to the agency.
2

3
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The Standing Order applies to claims in the Superior Court “seeking judicial
review of administrative agency proceedings on the record pursuant to the
standards set forth in G.L. c. 30A.”
Step 1: The agency files a certified copy of the administrative record in lieu
of its other answer.
o The plaintiff must pay for the transcript, and request it from the agency,
within 30 days after the complaint is filed in Superior Court
o Plaintiff waives any claim that the agency decision is not supported by
substantial evidence if the plaintiff fails to provide the court with a
complete transcript of any evidentiary hearing.
• Within 90 days after service of the complaint, the agency must, by
way of answer, file the original or a certified copy of the record of
the proceeding under review. G.L. c. 30A, § 14(4).
Step 2: Within 20 days after the record is filed, parties must serve any: (1)
motion to dismiss; (2) motion for a more definite statement; (3) motion to
present evidence of alleged procedural irregularity; or (4) motion to present
additional evidence to the agency.
Step 3: Within 30 days after the record is filed, the plaintiff must serve a
motion for judgment on the pleadings.
o Rule 12(c) motion for judgment on the pleadings is the procedural
mechanism for deciding all claims.
NOTE: Parties are presumptively entitled to oral argument. Super. Ct.
Standing Order 1-96 ¶ 5. The Superior Court action is conducted by the court
without a jury. G.L. c. 30A, § 14(5).

Further Appeal: A litigant who is aggrieved by the decision of the Superior Court
reviewing the decision of a state administrative agency may appeal that
decision to the Appeals Court.

82712311v1
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MASSACHUSETTS SUPERIOR COURT
STANDING ORDER NO. 1-96
(Applicable to Civil Actions in All Counties)
Processing and Hearing of Complaints for Judicial
Review of Administrative Agency Proceedings

In order to facilitate and clarity the orderly processing and hearing of Complaints for
Judicial Review of Administrative Agency Proceedings, it is hereby ORDERED, effective
January 1,2017 that:
1.
Claims filed in the Superior Court seeking judicial review of administrative
agency proceedings on the administrative record pursuant to the standards set forth in G. L.
c. 30A, § 14, G. L. c. 249, § 4, or similar statutes, whether joined with a claim for declaratory
relief under G. L. c. 231 A, Of any other claim, shall be heard in accordance with the following
procedures.
2.
The administrative agency whose proceedings are to be judicially reviewed shall,
by way of answer, file the original or certified copy of the record of the proceeding under review
(the record) within ninety (90) days after service upon it of the Complaint. Such record “shall
consist of (a) the entire proceedings, or (b) such portions thereof as the agency and the parties
may stipulate, or (c) a statement of the case agreed to by the agency and the parties.” G. L.
c. 30A, § 14(4). Upon service of a Complaint, the agency shall notify all parties of procedures
for acquiring a transcript of the hearing testimony. The agency shall also inform the parties of
their obligation to provide a transcript, or portions thereof, to the court if alleging that an
agency’s decision is not supported by substantial evidence or is arbitrary or capricious, Of is an
abuse of discretion. A request for a copy of the transcript must be made by a party within thirty
(30) days after service of the Complaint, and such transcript or portion thereof shall be made part
of the record. The Agency’s certified record shall include any transcript that has been prepared
but need not include a transcript of any untranscribed proceeding or portion thereof in the
absence of a timely transcript request.
The court may assess the expense of preparing the record as part of the costs in the case.
G. L. c. 30A, § 14(4). Additionally, “the court may, regardless of the outcome of the case, assess
anyone unreasonably refusing to stipulate to limit the record, for the additional expenses of
preparation caused by such refusal.” G. L. c. 30A, § 14(4). The court may require or permit
subsequent corrections or additions to the record when deemed desirable. G. L. c. 30A, § 14(4).
The time for filing the record may be enlarged, for good cause shown, upon allowance of an
appropriate motion.
2A.
Records of Administrative Proceedings, filed by the administrative agency, shall
comply in full with Supreme Judicial Court Rule 1:24, if practicable given size and applicable
filing deadlines. Otherwise, the agency should:

2

(a)
Make reasonable efforts to segregate, redact and file publicly all portions
of the record that can practicably be redacted within the filing deadline, including in all cases a
redacted copy of the decision under review; and
(b)
separately file all other portions in one or more volumes, each having a
first page that bears the legend: “FILED UNDER PROVISIONAL MOTION TO
IMPOUND,” together with such a motion, which need not be served pursuant to Superior Court
Rule 9A. Documents bearing that legend shall NOT be impounded without a hearing in
compliance with Trial Court Rule VIII, but shall be segregated from the rest of the file in the
same manner already employed by clerks’ offices for third-party production of medical records,
phone records and the like. The clerk shall note the existence of the segregated volume(s) on the
docket sheet. The provisional motion to impound will be forwarded to the session judge for Rule
VIII notice, hearing and findings ONLY if a non-party seeks to review the documents.
Notwithstanding the above, an agency need not redact from an administrative record any
material that is in a public record. 3. The following motions raising preliminary matters must be
served in accordance with Superior Court Rule 9A not later than twenty (20) days after service of
the record by the administrative agency.
(a)

Motions authorized by Mass. R. Civ. P. 12(b) or 12(e).

(b)
Motion for leave to present testimony of alleged irregularities in procedure
before the agency, not shown in the record (G. 1. c. 30A, § 14(5).
(c)

Motion for leave to present additional evidence (G.L. c. 30A, § 14(6).

Any party failing to serve such a motion within the prescribed time limit, or within any
court-ordered extension, shall be deemed to have waived any such motion (unless relating to
jurisdiction) and the case shall Proceed solely on the basis of the record. Any such motion shall
be promptly resolved in accordance with Superior Court Rule 9A. If the motion specified in (c)is
allowed, all further proceedings shall be stayed until the administrative agency has complied
with the provisions of G. 1. c. 30A, § 14(6).
4.
A claim for judicial review shall be resolved through a motion for judgment on
the pleadings, Mass. R. Civ. P. 12(c), in accordance with Superior Court Rule 9A except as
otherwise provided by this Standing Order, unless the Court’s decision on any motion specified
in part 3 above has made such a resolution inappropriate. A plaintiff’s Rule 12(c) motion and
supporting memorandum shall be served within thirty (30) days of the service of the record or of
the Court’s decision on any motion specified in part 3 above, whichever is later. A defendant’s
response shall be deemed to include a cross-motion for judgment on the pleadings pursuant to
Mass. R. Civ. P. 12(c) (which should be noted in the caption of the response) and shall be served
within thirty (30) days after service of the plaintiff’s motion and memorandum. The plaintiff
shall then promptly file the motion materials in accordance with Superior Court Rule 9A. The
Court may grant an extension of time to file for good cause shown. Memoranda shall include
specific page citations to matters in the record.

3

5.
The Clerk or her/his designee will schedule a hearing date after receiving the
motion materials. No pre-trial conference will be held, and no pre-trial memorandum filed,
unless specifically ordered by the Court. No testimony or other evidence shall be presented at the
hearing, and the review shall be confined to the record. A party may waive oral argument and
submit on the brief by filing a written notice. Such waiver by a party shall not affect the right of
any other party to appear and present oral argument.
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SPECIAL CONSIDERATIONS FOR APPEALS FROM
THE DISTRICT COURT OR BOSTON MUNICIPAL COURT TO THE APPELLATE DIVISION
By Mintz Levin

At the Clinic, a volunteer attorney may consult with a litigant about an appeal from a
decision of the Boston Municipal Court (BMC) or District Court to the Appellate Division
of these courts; the Clinic, however, will not refer such cases to the Review Panel or to
law firms for further representation.
The Clinic may accept appeals of decisions from the Appellate Division to the
appellate courts. In this case, the notice of appeal must be filed in the District Court or
BMC Clerk’s Office where the case was originally filed within 30 days after notice of
the decision. The Rules of Appellate Procedure apply.
***

Generally, appeals from civil cases heard in the BMC or District Court cannot be
brought directly to the Appeals Court. They must first go to the Appellate Division of
the District Court or the Appellate Division of the BMC, as the case may be. G.L. c.
231, § 108.
Appeals of Chapter 209A/258E Orders. Keep in mind that, while the District Court
or BMC may issue an order under Chapter 209A or Chapter 258E, such orders are
appealable to the Appeals Court and not the Appellate Division. Thus, the Clinic may
refer 209A/258E cases to the Review Panel.
Basic procedure. The District/Municipal Courts Rules for Appellate Division Appeal
govern appeals to the Appellate Division. (These rules do not apply to civil motor
vehicles infractions, which are governed by the Uniform Trial Court Rule VII and G.L. c.
90C, Section 3). The rules listed in the chart below refer to the District/Municipal Courts
Rules for Appellate Division Appeal.
Determine the date of the
judgment
File the notice of appeal
The notice must contain:
a designation of the party
taking the appeal; a
concise statement of the
issue of law presented for
review; the judgment,

•
•

•

Examine the appropriate court paper and, if
available, the docket.
File the notice of appeal and filing fee within 10 days
after the date of entry of judgment. This filing must be
made with the clerk of the trial court and not at the
court address where the Appellate Division sits. Rule
3(a), 4(a) and 13(a).
Where post-judgment motions are filed (i.e., motions
to amend or to make additional findings of fact, to
alter or amend judgment or for a new trial or to

Disclaimer: These materials are intended as resources for the appellate clinic; always
refer to the applicable rules and law in advising clients.
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ruling or decision being
appealed; and, in the
case of rulings, a copy of
the motion, request for
ruling or proof of evidence
giving rise to such a ruling,
if any. In the notice, a
party also may request
that the court order a
cassette copy of the
recording of the
proceedings. Rule 3(c).

The appellant has three
options

vacate a judgment), the ten-day time for appeal for
all parties shall run from the entry of the order
denying a new trial or granting or denying any other
such motion. Rule 4(a).
• The court may extend the period for filing upon a
showing of excusable neglect or other good reason,
although the extension can only be for another 10day period. Such an extension may be granted
before or after the time otherwise prescribed by this
rule has expired. A request for an extension shall be
made by motion with such notice as the trial court
shall deem appropriate, and in no event shall the
court permit the filling of a notice of appeal later
than 180 days after entry of the judgment or postjudgment order of which appeal is sought. Rule 4(c).
o Expedited Appeal (Rule 8A): Must be filed and
served upon both opposing counsel and trial judge
within 20 days after the filing of the notice of
appeal.
o The filing is captioned an “Expedited Appeal”
and must include:
 notice of appeal;
 text of any pertinent rulings by which the
appellant claims to be aggrieved and the
related requests for ruling, if any;
 description of the stage of the case and
manner in which the issues presented for
appeal arose; a summary of undisputed
facts and argument; any memorandum of
law or findings of fact issued by the trial
court;
 citation to essential statutes, rules, etc.;
 proof of service; a certification that the
expedited appeal contains all the evidence,
facts and other material necessary for
consideration of the appeal by the
Appellate Division.
o Within 10 days of this filing, a party may object to
the content of the expedited appeal by filing and
serving a written statement of objections; this will
terminate further proceedings under Rule 8A.
o If a party does not object to or judge does not
terminate expedited appeal, appellant must file
additional copies of its brief within 25 days after the
filing of the expedited appeal.

Disclaimer: These materials are intended as resources for the appellate clinic; always
refer to the applicable rules and law in advising clients.
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o

Form of briefs
Filing and service

Consult Rule 8A for more information about filing
and service. Expedited appeals are particularly
suited to issues where the parties’ evidence is
largely documentary and can be summarized
without the need for a transcript.

o

Agreed Statement of the Case (Rule 8B): Parties may
elect to file an agreement statement of the case,
which, upon approval by the trial court, constitutes
the record on appeal. Must file within 30 days of (1)
filing the notice of appeal or (2) termination of the
expedited appeal, the parties may prepare, sign
and file in the trial court an agreed statement of the
case. The agreed statement shall contain a copy of
the notice of appeal, shall show how the issues
presented by the appeal arose and were decided in
the trial court and shall set forth only so many of the
facts proved or sought to be proved as are essential
to a decision of the issues presented. The statement
is deemed approved by the trial court unless, within
15 days of its filing, the trial judge issues an order of
disapproval. Within 25 days after receipt of the
notice of approval of the agreed statement from the
clerk (as provided for in the rules), the appellant must
file additional copies of the agreed statement and
its brief. Consult Rule 8B for more information about
filing and service.

•

Appeal on the Record of the Proceedings (Rule 8C):
If a party does not proceed under Rule 8A or 8B, it
may appeal based on the record of the
proceedings. The record consists of a typewritten
transcript of the proceeding or a statement of
evidence. Within 30 days after (1) filing notice of
appeal or (2) termination of procedures under Rules
8A or 8B, an appellant shall file and serve on all other
parties a document captioned “Appeal on the
Record of Proceedings.” This document is ultimately
transmitted to the appellate division by the trial court
and briefs are filed there in accordance with Rule
19(a). Consult Rule 8C for more information about
the “Appeal on the Record of Proceedings” and
brief, as well as subsequent procedural steps.
See Rule 16
See Rule 13

•
•

Disclaimer: These materials are intended as resources for the appellate clinic; always
refer to the applicable rules and law in advising clients.

Rev. November 2018
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Sanctions and Costs

•

The Appellate Division has the authority to award
damages, and up to double costs, if it determines
that an appeal is frivolous or that either party has
acted in bad faith. Rule 25.

47139457v.2

Disclaimer: These materials are intended as resources for the appellate clinic; always
refer to the applicable rules and law in advising clients.

Tab 18

COMMONWEALTH OF MASSACHUSETTS
TRIAL COURT
_______________________, ss.
County

_______________________
Name of Court

_______________________,
DOCKET NO.: ________________
Plaintiff(s),
v.
_______________________,
Defendant(s).

NOTICE OF APPEAL
_____________________ hereby appeals from the judgement of this Court entered on
_________ (date judgment entered), in which the judge ________________________________
_____________________________________________________________________________
(describe judgment).

DATED:

Respectfully submitted,

_____________________________________
Name
_____________________________________
Address
_____________________________________
Telephone Number

Tab 19A

Model Motion to Get Transcript
COMMONWEALTH OF MASSACHUSETTS
THE BOSTON MUNCIPAL COURT
Suffolk, ss.

Dorchester Division
Docket No.

______________________________
ABC PLAIN
)
)
v.
)
)
)
XYZ DEFEND,
)
Defendant
)

MOTION FOR COMMONWEALTH
PAYMENT OF EXTRA FEES AND COSTS
FOR APPEAL

The plaintiff, Abc Plain, moves this Honorable Court pursuant to M.G.L. c. 261, § 27C
for an order that the Commonwealth pay the cost of preparing a written transcript of the hearing
held on January 20, 2013 for purposes of an appeal and that the Court waive the fee for the
recording of the hearing. As grounds for this motion, the plaintiff represents that he is indigent
and attaches an Affidavit of Indigency signed under penalties of perjury.

Dated: February 15, 2013

Respectfully Submitted,
Abc Plain,
By his attorney:
______________________________
Pauline Quirion.
Greater Boston Legal Services
197 Friend Street
Boston, MA 02114
(617) 603-1554
BBO No. 542387
CERTIFICATE OF SERVICE

I certify, under penalties of perjury, that I mailed a postage prepaid copy of this
Motion for Commonwealth Payment to the Defendant, XYZ DEFEND at 1 Jump Street, Boston,
MA 02114 on February 15, 2013 with notice the motion would be heard on ________________,
2013 at 9.a.m at the Dorchester Division of the Boston Municipal Court.
______________________________

Tab 19B

Commonwealth of Massachusetts

AFFIDAVIT OF INDIGENCY
AND REQUEST FOR WAIVER, SUBSTITUTION
OR STATE PAYMENT OF FEES & COSTS

(Note: If you are currently confined in a prison or jail and are not seeking immediate release under G.L. c. 248 §1, but
you are suing correctional staff and wish to request court payment of “normal” fees (for initial filing and service), do not
use this form. Obtain separate forms from the clerk.)

Court

Case Name and Number (if known)

Name of applicant:
Address:
(Street and number)

SECTION 1:

(City or town)

(State and Zip)

Under the provisions of General Laws, Chapter 261, Sections 27A-27G, I swear (or affirm) as follows:
I AM INDIGENT in that (check only one ):

(A) I receive public assistance under (check form of public assistance received):
Transitional Aid to Families with Dependent Children (TAFDC)

Medicaid (MassHealth)

Emergency Aid to Elderly, Disabled or Children (EAEDC)

Supplemental Security Income (SSI)

Massachusetts Veterans Benefits Programs; or
(B) My income, less taxes deducted from my pay, is $
(check the period that applies) for a household of

per

week

biweekly

persons, consisting of myself and

month

year

dependents;

which income is at or below the court system's poverty level; (Note: The court system's poverty levels for households
of various sizes must be posted in this courthouse. If you cannot find it, ask the clerk or check online at:
http://www.mass.gov/courts/sjc/docs/povertyguidelines.pdf. The court system’s poverty level is updated each year.)
(List any other available household income for the checked period on this line: $

); or

(C) I am unable to pay the fees and costs of this proceeding, or I am unable to do so without depriving myself
or my dependents of the necessities of life, including food, shelter and clothing.

IF YOU CHECKED (C), YOU MUST ALSO COMPLETE THE SUPPLEMENT TO THE AFFIDAVIT OF
INDIGENCY.

SECTION 2:

(Note: In completing this form, please be as specific as possible as to fees and costs known at the time of
filing this request. A supplementary request may be filed at a later time, if necessary.)

I request that the following NORMAL FEES AND COSTS be waived (not charged) by the court, or
paid by the state, or that the court order that a document, service or object be substituted at no cost (or a
lower cost, paid for by the state): (Check all that apply and, in any "$____" blank, indicate your best
guess as to the cost, if known.)
Filing fee and any surcharge. $
Filing fee and any surcharge for appeal. $
Fees or costs for serving court summons, witness subpoenas or other court papers. $
for (specify):

Other fees or costs of $

Substitution (specify):

SECTION 3:

I request that the following EXTRA FEES AND COSTS either be waived (not charged), substituted or
paid for by the state:

Cost, $

, of expert services for testing, examination, testimony or other assistance (specify):

Cost, $

, of taking and/or transcribing a deposition of (specify name of person):

Cassette copies of tape recording of trial or other proceeding, needed to prepare appeal for applicant not
represented by Committee for Public Counsel Services (CPCS-public defender).
Appeal bond
Cost, $

, of preparing written transcript of trial or other proceeding
, for
(specify):

Other fees and costs, $

Substitution (specify)

Signed under the penalties of perjury

Date signed
x

By order of the Supreme Judicial Court, all information in this affidavit is CONFIDENTIAL. Except by special order
of a court, it shall not be disclosed to anyone other than authorized court personnel, the applicant, applicant's counsel or
anyone authorized in writing by the applicant.
This form prescribed by the Chief Justice of the SJC pursuant to G.L. c. 261, § 27B. Promulgated March , 2003.
Fillable PDF created August 2013.

Tab 19C

Commonwealth of Massachusetts

SUPPLEMENT TO AFFIDAVIT OF INDIGENCY
AND REQUEST FOR WAIVER, SUBSTITUTION
OR STATE PAYMENT OF FEES & COSTS

(Note: If you checked (C) on the AFFIDAVIT OF INDIGENCY, you must complete this form.)

Court

Case Name and Number (if known)

Name of applicant:
Address:

(Street and number)

(City or town)

(State and Zip)

Under the provisions of General Laws, Chapter 261, Sections 27A-27G, I swear or affirm as follows:

1.

PERSONAL INFORMATION
(a) Date of Birth:
(b) Highest Grade in School:
(c) Special Training:
(d) List any physical or mental disabilities which you wish to reveal and which affect your earning capacity or

living expenses:

(e) Number of Dependents:

2.

INCOME AFTER TAXES (monthly)
(a) If from employment, list your occupation and employer’s name and address:

(b) Sources of income, if not from employment:

(c) My gross annual income for the past twelve months was: $

(d) Gross Income (monthly):

$

(e) Taxes Deducted (monthly):

Federal Tax

$

State Tax

$

Social Security

$

Medicare

$

Other Taxes (specify)

$

Total Taxes Deducted

$

(f) Total Income After Taxes (subtract 2(e) from 2(d)):

$

(g) If any other member of your household is employed, list occupation and name and address of his/her

employer and monthly income after taxes:

3. NET INCOME (monthly)
(a) Income After Taxes (from line 2(f)):

$

(b) Expenses (monthly):

Rent or Mortgage $

Uninsured Medical Expenses

$

Food

$

Child Care

$

Electricity

$

Education Expenses for Children $

Gas

$

Child Support

$

Oil

$

Clothing

$

Water

$

Laundry/Cleaning

$

Telephone

$

Car Insurance

$

Transportation Expenses

$

Health Insurance $
Other (specify):

$

Total Expenses
(c) Income After Taxes Minus Expenses (monthly) (subtract 3(b) from 3(a)):

$
$

4. ASSETS
(a) Own Home? Yes

No

Market Value $

(b) Own Car?

No

Year & Make

Yes

Market Value $

Balance Owed $

Balance Owed $

(c) Bank Accounts (specify type and balance)

(d) Other Property including Real Estate (specify type and value)

5. DEBTS
(a) Specify:

6. MISCELLANEOUS
(a) Other facts which may be relevant to your ability to pay fees and costs?

Signed under the penalties of perjury:

Signature:

x

Type/Printed Name:
Address:
City:

State:

Zip Code:

Date signed:

By order of the Supreme Judicial Court, all information in this affidavit is CONFIDENTIAL. Except by special order
of a court, it shall not be disclosed to anyone other than authorized court personnel, the applicant, applicant's counsel or
anyone authorized in writing by the applicant.
This form prescribed by the Chief Justice of the SJC pursuant to G.L. c. 261, § 27B. Promulgated March , 2003.
Fillable PDF created August 2013.
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Notice to Indigent Persons
You may be eligible for the waiver, substitution or state payment of the normal fees and
costs of your case such as the filing fee, the fees and costs associated with service of process, and
the fees and costs of serving subpoenas, and extra fees and costs, such as the cost of transcribing
a deposition, the cost of expert assistance, the cost of appeal bonds and appeal bonds premiums,
but not your attorney’s fees, if you meet any of the below requirements.
(1) You receive public assistance under the Massachusetts Transitional Aid to Families with
Dependent Children (TAFDC), Massachusetts Emergency Aid to Elderly, Disabled &
Children (EAEDC), Federal Supplemental Security Income (SSI), Massachusetts
MassHealth (formerly Medicaid) or Massachusetts Veterans Benefits programs; or
(2) Your after-tax income is one hundred twenty-five per cent (125%) or less of the current
Federal poverty threshold; or
(3) You either are unable to pay the fees and costs of the proceeding in which you are
involved or are unable to do so without depriving yourself or your dependents of the
necessities of life such as food, clothing and shelter.
To apply for the waiver, substitution or state payment of the normal fees and costs and/or
extra fees and costs of your case, please see a member of this office’s staff at the front counter
for a copy of the “Affidavit of Indigency and Request for Waiver, Substitution or State Payment
of Fees and Costs” form.

Poverty Threshold for Indigency Determinations
Revised January, 2018
Size of Family Unit 125% of Poverty Threshold
1
$15,175
2
$20,575
3
$25,975
4
$31,375
5
$36,775
6
$42,175
7
$47,575
8
$52,975
Add $5,400 for
Over 8
each additional member

INDIGENCY DETERMINATIONS – JANUARY 2018
125% OF CURRENT POVERTY Guideline
G.L. c. 261, § 27A and SJC Rule 3:10, § 1(f)(ii)

INDIGENT

INDIGENT BUT ABLE
TO CONTRIBUTE
(criminal cases only)

YEARLY
MAXIMUM
INCOME
AFTER TAXES

MAXIMUM MONTHLY
income AFTER TAXES

MAXIMUM MONTHLY income
AFTER TAXES

No more than:

More than – no more than:

1

$ 1,257

$ 1,257 - $ 2,513

$ 15,175

2

$ 1,692

$ 1,692 - $ 3,384

$ 20,575

3

$ 2,128

$ 2,128 - $ 4,255

$ 25,975

4

$ 2,563

$ 2,563 - $ 5,125

$ 31,375

5

$ 2,998

$ 2,998 - $ 5,996

$ 36,775

6

$ 3,434

$ 3,434 - $ 6,867

$ 42,175

7

$ 3,869

$ 3,869 - $ 7,738

$ 47,575

8

$ 4,305

$ 4,305 - $ 8,609

$ 52,975

More than 8
family members

Add $ 450 for each family
member

Add $ 436 - $ 900 for each
family member

Add $ 5,400 for each
family member

Tab 20A

MASSACHUSETTS APPEALS COURT
CHECKLIST FOR PREPARATION OF PAPER BRIEF AND APPENDIX
BRIEF COVER

Mass.R.A.P.

Color: Appellant-Blue, Appellee-Red, Reply-Grey, Intervener/Amicus-Green

20(a)

Name of the court and number of the case; Title of the case; Nature of the proceeding in the court;
and name of court, agency, or board below

20(a)

Attorney's name, address, BBO number, telephone number, and email address

20(a)

Title of Document (i.e. Appellant's Brief, Appellee Brief, Appellant's Reply Brief)

20(a)

If the case is impounded, the cover must clearly indicate impoundment status (i.e. IMPOUNDED)

16(m)

FORMAT

Mass.R.A.P.

Securely bound on the left hand side

20(a)

Page limit: Appellant/Appellee Briefs = 50 Pages; Reply Brief = 20 Pages. Page limits do not
include tables of contents or authorities, addendum, or signature page of the filing party

16(h)

Black ink, double spaced, 8.5"x11" White paper, monospaced font not exceeding 10.5 characters per
inch. (Such as this text: Courier New size 12)
Footnotes must use the same font & size.

20 and Reporter's
notes 1999 (11-2)

Pages may be double sided (not required)

20(a)(4)

1.5 inch margins on the left and right, and 1 inch margins on the top and bottom of the page

20(a)(1)

CONTENTS

Mass.R.A.P.

Corporate Disclosure Statement on possible judicial conflict of interest. (Even if already filed, the
party's principal brief must include the statement before the table of contents.)

S.J.C. Rule 1:21

Table of Contents with page references

16(a)(1)

Table of Authorities including cases alphabetically arranged with page references, statutes and other
legal authorities.

16(a)(3)

Citations are to the official Massachusetts Reporter Volumes

16(g)

Statement of Issues (Appellee only needs to include if dissatisfied with Appellant Statement of
Issues)

16(a)(2)

Statement of the Case with page references to Record Appendix (Appellee to include only if
dissatisfied with Appellant's Statement)

16(a)(3)

Summary of the Argument with page references to the argument section (only if the argument
section exceeds 24 pages)

16(a)(4)

Argument section contains a legal argument addressing issues, supported by legal authority

16(a)(4)

Conclusion: A concise statement of the relief requested from the court

16(a)(3)

An addendum (bound with the brief) containing copies of any cited statutes, rules, regulations,
ordinances, and of the judgment or order at issue on appeal.

16(f)

Pseudonyms or initials replacing the names of impounded parties

16(m)

Certificate of compliance must be at the last page of every brief

16(k)
Downloaded from Appeals Court Website
November 2018

FILING & SERVICE

Mass R.A.P.

Brief Due - APPELLANT - 40 days after entry of appeal; APPELLEE - 30 days after service of
Appellant brief; REPLY - 14 days after service of Appellee brief

14, 19(a)

4 copies must be filed with the court, 2 copies served on each opposing party, and at least 1 copy kept
for self

19(b)(1)

You may hand deliver OR mail the copies to the court and opposing parties

13, 14, 19(a)&(b)(1)

A certificate of service, showing service upon the opposing counsel with the date and manner of
service, and the name and address of the person served must be filed at the time the brief is filed
with the court, signed under penalties of perjury

13

The Clerk's Office requests that the certificate of service be filed as a separate document, not bound
in the brief
CALCULATION OF TIME FOR FILING: The appellee's brief is due 30 days after service of the appellant's brief, and a
reply brief is due 14 days after service of the appellee's brief- M.R.A.P 19 (a). If the brief is served by mail, 3 days are added to
the due date of the responsive brief - M.R.A.P. 14 (c). If the due date for a brief falls on a Saturday, Sunday, or legal holiday,
the brief will be due on the next business day - M.R.A.P. 14 (a). For purposes of determining due date, service is complete the
date the opposing party mails the brief - M.R.A.P. 13 (c).
RECORD APPENDIX

Mass R.A.P.

A copy of the lower court docket

18(a)(1)

The first pleading filed in the case

18(a)(2)

A copy of any pleading that you refer to in your brief

18(a)(4)

A copy of the judgment or order that you are appealing (in addition to the copy included
in the addendum attached to your brief) and any order of impoundment/confidentiality.

18(a)(3)

If bound separately from your brief, the Appendix needs a white cover

20(a)

Cover: name of court and number of the case; title of the case; nature of the proceeding in the court; 20(a)
and name of court, agency, or board below
Table of contents that identifies each document and lists page number (i.e. A1 or R2 etc.)

18(d)

Every page of the appendix must be numbered consecutively

18(d)

Each document shall be ordered in chronological order as filed in the trial court

18(d)

Not more than 1.5 inches thick. If it is, it must be broken into separate volumes

20(a)

If entire case is impounded, the cover must clearly indicate that the record appendix is impounded.
If only some of the documents are impounded, create a separate volume and label it clearly as
i
d d
4 Copies must be filed with the court, 2 copies served on each opposing party, and at least 1 copy
kept for self

18(g)

You are allowed to divide exhibits and transcripts into separate volumes. If you do this, file 2
copies of the exhibits and serve 1; file 1 copies of transcripts and serve 1

18(e)(1)

19(b)(1)

Downloaded from Appeals Court Website
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COMMONWEALTH OF MASSACHUSETTS
APPEALS COURT
No. [20xx-P-xxxx]
[Lower Court County], ss.

[Plaintiff Name(s)], [Appellant or Appellee]
V.
[Defendant Name(s)], [Appellee or Appellant]

On Appeal From [Lower Court]

[Appellant's/Appellee's/Reply] Brief for [Party
Name(s)]

Date: [mm/dd/yyyy]

[Name of Filer]
[123 Filer's St.]
[Filer's City, MA, 01234]
[BBO #555555 / Pro Se]
[(617)555-5555]
[filers_email@example.com]

- 2 -

TABLE OF CONTENTS
[You can right-click on this table of contents and
select "update field" to automatically fill in the
headings and page numbers. ]
TABLE OF AUTHORITIES ................................ 4
STATEMENT OF ISSUES ................................. 5
STATEMENT OF THE CASE ............................... 5
STATEMENT OF THE FACTS .............................. 5
SUMMARY OF THE ARGUMENT ............................. 6
ARGUMENT ............................................ 6
[Subheading] ....................................... 7
CONCLUSION .......................................... 7
ADDENDUM ............................................ 9
CERTIFICATE OF COMPLIANCE .......................... 12
CERTIFICATE OF SERVICE ............................. 13

- 3 -

TABLE OF AUTHORITIES
[The below are included as examples of the format,
replace them with the authorities that you cite in
your brief]
Cases:
Matthews v. Ocean Spray Cranberries, Inc.,
426 Mass. 122 (1997)........5
Ferrari v. Toto, 9 Mass. App. Ct. 483 (1980).....13,17

Constitutional Provisions:
U.S. Const. Amend. XIV...............................8
Statutory Provisions:
G.L. c. 106, § 3-301................................15
Other Authorities:
Mass. G. Evid. § 502(b).............................19
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STATEMENT OF ISSUES
[Identify the issues raised in the brief and discussed
in the argument section. The statement of issues is
the first page of the substantive portion of your
brief for purposes of the 50 page limit. The
appellee’s brief is not required to contain a
statement of issues unless the appellee is
dissatisfied with the statement in the appellant's
brief.]
STATEMENT OF THE CASE
[Include the relevant procedural history of what
happened in the lower court in your case. Include page
references to the record appendix that support your
statements. The appellee’s brief is not required to
contain a statement of the case unless the appellee is
dissatisfied with the statement in the appellant's
brief.]
STATEMENT OF THE FACTS
[Include a description of the relevant facts of your
case. Importantly, every fact included in this
statement must have support in the record appendix and
must be followed by a page reference to the appendix
or transcript where that fact appears. Cite the Record
- 5 -

Appendix as "R.A." if one volume, or "R.A.I",
"R.A.II", (etc.) for multiple volumes. Cite the
transcript as "T." or if there are separate volumes,
make it clear which volume and page you are
referencing, "T. Vol.I at 67" or "T. Vol.II at 22".
Include specific page numbers. For example: "On
January 3, 2016, at 8:00 AM, the witness saw a blue
Honda minivan drive through a stop sign. R.A.I 16."
The appellee’s brief is not required to contain a
statement of the facts unless the appellee is
dissatisfied with the statement in the appellant's
brief.]
SUMMARY OF THE ARGUMENT
[If your argument section that follows is longer than
24 pages, you must include a summary of the arguments
made later in the brief, with page references to the
pages at which each argument appears in the brief.]
ARGUMENT
[This section contains the legal argument that
supports the issues you are raising on appeal. Your
legal argument must be supported by legal authority
such as appellate case law, statutes, and/or
regulations. You must use official case citations and
- 6 -

citations to Massachusetts Reports (either Mass. or
Mass. App. Ct.) and not regional digests such as
N.E.2d. For example, use Parr v. Rosenthal, 475 Mass.
368 (2016), not Parr v. Rosenthal, 57 N.E.3d 947
(2016). If you are citing to a constitutional
provision, statute, or regulation as authority in
support of your legal arguments, you must include a
copy of that document in the addendum to the brief.
This is referred to as the brief's addendum.]
[SUBHEADING]
[If you use the "heading" styles in Word to identify
your arguments, then the table of contents will
automatically include any subheadings you create when
you update it.]
CONCLUSION
[Include a concise statement of the relief that you
are asking the court to give you. The conclusion is
the last substantive part of your brief for purposes
of the 50 page limit.]

- 7 -

Respectfully submitted,
/s/ [Filer's Name Here]
_________________________
[Name of Filer]
[123 Filer's St.]
[Filer's City, MA, 01234]
[BBO #555555 / Pro Se]
[(617)555-5555]
[filers_email@example.com]
Date: [mm/dd/yyyy]
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ADDENDUM
[The addendum is attached to the end of your brief and
must include copies of any statutes, rules,
regulations, or local ordinances that you refer to in
your brief. It must also contain a copy of the order,
judgment or decree that you are appealing. The
addendum does not count toward the 50 page limit. The
addendum is separate from the record appendix, which
will also include a copy of the order, judgment or
decree that you are appealing, in addition to other
relevant documents from the trial court record that
you wish to bring to the court's attention in your
appeal. A sample appendix also appears on the same
page on the court's website as this sample brief.]
[Superior Court judge's memorandum of decision and
order on summary judgment dated June 13, 2016.......8]
[M.G.L. c.106, § 3-301..............................9]
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[Attach copies of the materials and number their pages
to coincide with your Addendum's table of contents.

- 10 -

[The addendum contains copies of cited statutes. This
section is included as an example.
G.L. c.106, § 3-301: Person Entitled to Enforce
Instrument
Section 3-301. "Person entitled to enforce" an
instrument means (i) the holder of the instrument,
(ii) a nonholder in possession of the instrument who
has the rights of a holder, or (iii) a person not in
possession of the instrument who is entitled to
enforce the instrument pursuant to section 3-309 or
subsection (d) of section 3-418. A person may be a
person entitled to enforce the instrument even though
the person is not the owner of the instrument or is in
wrongful possession of the instrument.]

- 11 -

CERTIFICATE OF COMPLIANCE

I hereby certify, under the pains and penalties
of perjury, that this brief complies with the
Massachusetts Rules of Appellate Procedure that
pertain to the filing of briefs and appendices,
including, but not limited to:
Rule 16(a)(6) (pertinent findings or memorandum
of decision);
Rule 16(e) (references to the record);
Rule 16(f) (reproduction of statutes, rules,
regulations);
Rule 16(h) (length of briefs);
Rule 18 (appendix to the briefs); and
Rule 20 (typesize, margins, and form of briefs
and appendices).

/s/ [Filer's Name Here]
_________________________
[Name of Filer]
[123 Filer's St.]
[Filer's City, MA, 01234]
[BBO #555555 / Pro Se]
[(617)555-5555]
[filers_email@example.com]
Date: [mm/dd/yyyy]
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CERTIFICATE OF SERVICE

Pursuant to Mass.R.A.P. 13(d), I hereby certify,
under the penalties of perjury, that on [DATE], I have
made service of this Brief [and Appendix] upon the
attorney of record for each party, or if the party has
no attorney then I made service directly to the selfrepresented party, by [hand delivery / U.S. Mail / the
Electronic Filing System] on:
[Name of Other Party]
[123 Opposing Party St.]
[Opponent City, MA, 01234]
[BBO #555555 / Pro Se]
[(617)555-5555]
[opponents_email@example.com]

/s/ [Filer's Name Here]
_________________________
[Name of Filer]
[123 Filer's St.]
[Filer's City, MA, 01234]
[BBO #555555 / Pro Se]
[(617)555-5555]
[filers_email@example.com]
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COMMONWEALTH OF MASSACHUSETTS
APPEALS COURT
No. [20xx-P-xxxx]
[Lower Court County], ss.

[Plaintiff Name(s)], [Appellant or Appellee]
V.
[Defendant Name(s)], [Appellee or Appellant]

On Appeal From [Lower Court]

Record Appendix
[Volume I of II if multiple volumes]

Date: [mm/dd/yyyy]

[Name of Filer]
[123 Filer's St.]
[Filer's City, MA, 01234]
[BBO #555555 / Pro Se]
[(617)555-5555]
[filers_email@example.com]
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[The record appendix, or appendix, is the collection
of those portions of the trial court's record (e.g.,
papers, exhibits and/or transcripts) relevant to the
issues, facts, and arguments set forth in your brief.
The appendix must also include a copy of the trial
court docket, as well as a copy of the order,
judgment, or decree being appealed.
It is the appellant’s responsibility to provide the
Court with each document and/or transcript that you
believe is necessary to decide your appeal. If you do
not provide it, it will not be considered by the
judges deciding your case.

The parties have a duty to

confer on the contents of the Appendix to ensure all
relevant documents are included. Rule 18(b).
Documents that are not part of the trial court record
are not permitted to be included in the appendix.
The appendix must have a table of contents which
identifies each document and lists the page number of
the appendix at which it starts. Rule 18(d). The pages
must be consecutively numbered, for example, RA1, RA2,
etc. (beginning with the cover), and the documents
should be placed in the same chronological order as
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they were filed in the trial court, starting with the
trial court's docket.
The appendix, if e-filed, cannot be more than 25 MB.
If filed on paper, it cannot be more than 1 and ½”
thick. If it exceeds these limits, it must be broken
into separate volumes. See Rule 20(a). The cover of
each volume should identify its number in comparison
to the total number of volumes (e.g., "Vol. I of
III"). The first volume shall include a complete table
of contents, and each subsequent volume shall include
a table of contents for that volume only.

The sample table of contents of the appendix appears
on the next page.]
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TABLE OF CONTENTS
Volume I:
[Trial Court Docket..................................5
Plaintiff's Complaint...............................12
Defendant's Answer and Counterclaim.................23
Pre-trial motion in limine..........................29
Trial Exhibit #4....................................55
etc.]

Volume II:
[Transcript dated Jan. 3, 2015.......................3
etc.]

[After the table of contents, the actual documents
should appear as listed in the table.]
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