August 10, 2006

Centers for Medicare & Medicaid Services

Department of Health and Human Services

Attention: CMS-2257-IFC

P.O. Box 8017

Baltimore, MD  21244-8017

Re: Medicaid Citizenship Documentation Interim Final Rule,

71 Fed. Reg. 29214 (July 12, 2006)

The sixteen undersigned organizations representing a broad range of Medicaid provider and consumer advocacy organizations in Massachusetts submit these comments on CMS’s Interim Final Rule on the new Medicaid citizenship documentation requirements. Our comments also address the information collection requirements of the regulations.
There are over one million individuals enrolled in the Massachusetts Medicaid program (MassHealth) and thousands more who apply for MassHealth each year. The vast majority of these residents are U.S. citizens who will be affected by this rule, and who, like most Medicaid applicants and recipients are low income families with children, people with disabilities or elderly. We are deeply concerned that the interim final rules have made it unreasonably difficult for many of these vulnerable U.S. citizens to obtain the medical assistance for which they are eligible. Their health and the public health will suffer as a result. 

Congress specifically authorized CMS to use its regulatory authority to identify individuals who have already established their U.S. citizenship and should not have to do so again, as well as to identify more acceptable documents than the short list enumerated in the legislation. We commend CMS for exempting individuals on SSI or Medicare from the new rule as Congress plainly intended, clarifying the continued application of Presumptive Eligibility options for pregnant women and children, and authorizing the use of SDX and vital records databases. However, other aspects of the rule create unreasonable barriers not required by the legislation and fail to exercise the full regulatory authority conferred on CMS by the statute and necessary to make this new requirement workable. 
435.407(j) 
Medicaid coverage should not be delayed because of lack of citizenship documentation.  

We strongly disagree with the provision in the interim final rules precluding states from providing medical benefits during the “reasonable opportunity period.” The new 42 CFR 435.407(j) requires states to give an applicant a “reasonable opportunity to submit satisfactory documentary evidence of citizenship before taking action affecting the individual’s eligibility for Medicaid.” The preamble to the rule states that applicants “should not be made eligible until they have presented the required evidence.” 71 Fed. Reg. at 39216. 

Denying benefits during the reasonable opportunity period is not required by § 6036 of the DRA and is not consistent with other provisions of federal law applicable to Medicaid such as §1137(d)(4) of the Social Security Act.  If an individual declares citizenship and is otherwise eligible, the state should not delay, deny, reduce or terminate an individual’s eligibility for benefits based on documentation of citizenship until a reasonable opportunity period has been provided to submit documents.

As discussed below, the Massachusetts §1115 demonstration relies heavily on hospitals and health centers to assist uninsured patients to apply for MassHealth. Under the new on-line application system, access to our state’s uncompensated care pool is now through the same application process as MassHealth. Almost all of these applications occur when an uninsured individual is seeking care for an immediate medical need. Delaying benefits until citizenship is verified will either result in financial hardship for our safety net providers who will provide care without a guarantee of payment or prevent beneficiaries from obtaining timely care. 

We urge CMS to revise 42 CFR 435.407(j) so that applicants who declare they are U.S. citizens and meet all the Medicaid eligibility criteria are enrolled in Medicaid, while they have a “reasonable opportunity period” to obtain the documentation necessary to prove their U.S. citizenship and identity. 
435.407(h)(1) 
Copies of documents should be sufficient proof of citizenship and identity. 

The new rule requires that individuals submit original documents (or copies certified by the issuing agency) to satisfy the citizenship and identity requirements. 71 Fed. Reg. at 39225. This is probably the single most unworkable requirement in the interim rules.

Well over 10 years ago Massachusetts revamped its Medicaid program through a comprehensive 1115 demonstration waiver affecting almost the entire population of recipients under age 65. A hallmark of health reform was the simplification and streamlining of the application process. MassHealth was early in eliminating the face to face interview at application or renewal. For many years, the vast majority of applications and renewals have been conducted entirely by mail. In 2004, Massachusetts launched an innovative tool to enable hospitals, health centers and trained community organization to submit applications on line through a system called the “Virtual Gateway.”  These reforms have been highly successful in enabling eligible residents to obtain Medicaid and reducing the number of the uninsured, and remain a lynchpin of the state’s ambitious 2006 health reform plan.

The Massachusetts Medicaid agency has only four regional offices statewide to handle the currently low demand for face to face applications. It has no local offices. There is no regional office in Boston. The Springfield regional office covers a service area encompassing all of central and western Massachusetts.

While the preamble claims that states may continue to dispense with face to face applications, the requirement that citizenship and identity documents be originals or copies certified by the issuing agency effectively requires a face to face interview. For many of the most common documents that will be used to prove citizenship and identity the issuing agency does not certify copies. Neither passports nor driver’s licenses allow for a certified copy from the issuing agency. No sensible person would mail an original of a passport, or a driver’s license, school ID  or other forms of identification needed on a daily basis to a distant government office. 
The interim rule estimates that it will take recipients and applicants 10 minutes to collect and present evidence of citizenship and identity to the state, and take states 5 minutes to obtain this documentation from each individual, verify citizenship and maintain records. 71 Fed. Reg. at 39220. These times represent a gross underestimate. The Massachusetts state vital statistics office has only paper files for residents born prior to 1988, and with an estimated 3-fold increase in requests for birth certificates and no increase in staff, the process of obtaining a birth certificate is likely to involve lengthy waits. Once low income residents have obtained their documents, applicants and renewing recipients will face long drives or even more time-consuming trips by public transportation to bring original documents to one of only four offices in the state. With the current staffing of regional offices which is based on an almost entirely mail-in and on-line system, citizens will then face a long wait to see a worker. The end result: a photocopy placed in a file. 
Nothing in the DRA itself requires Medicaid applicants or recipients to submit original or certified copies to the Medicaid agency in order to fulfill this new documentation requirement. We urge CMS to reconsider and to eliminate the requirement in 42 CFR 435.407(h)(1) that original documents or certified copies be submitted.

435.405(g) Assistance to special populations should include the costs of obtaining required verification

We commend CMS for making explicit in the regulations the state’s obligation to assist people whose disabilities who are unable to obtain documentation. CMS should also make clear that if a fee must be paid to obtain documentation, the state’s assistance should extend to paying the fee and that any such payment will be entitled to federal financial participation. Many of the documents required by this rule can only be obtained on payment of a fee. 

435.407(a) 
Medicaid payment records for births in U.S. hospitals should suffice as proof of citizenship and identity for newborns.

Pursuant to §1902(e)(4) an infant born to a mother receiving Medicaid is automatically eligible for Medicaid for up to one year so long as the mother “remains (or would remain if pregnant)” eligible for such assistance. In order to comply with this requirement, Massachusetts and presumably all other states, have established procedures to obtain notification of birth from hospitals in addition to the procedures for payment of claims. If an infant is born in a U.S. hospital and the state Medicaid agency pays for the birth, the payment records along with the notification of birth record constitute highly reliable evidence of both U.S. citizenship and identity and should be recognized as such by CMS in its rule. 

Infants should not have to re-verify citizenship and identity when the state already has such verification in its possession from the time of the child’s birth in a U.S. hospital. This is true regardless of whether the birth is paid for and the mother eligible for full-scope Medicaid or emergency Medicaid. The child in either case is a U.S. citizen and the state in either case has highly reliable documentation of citizenship and identity already in its possession.

We urge CMS to amend 42 CFR § 435.407(a) to add that a state Medicaid agency’s record of payment for the birth of an individual in a U.S. hospital is primary documentary evidence of both citizenship and identity.
435.407(a)(5) An SDX match should be primary evidence for former as well as current SSI recipients.

CMS gives States which do not automatically provide Medicaid to SSI recipients the option to use the State Data Exchange (SDX) to verify citizenship and identity for SSI recipients. This option should also be available to States which do automatically provide Medicaid to SSI recipients in order to enable them to verify citizenship and identity for former SSI recipients. Younger people with disabilities who receive only insurance-based Social Security disability benefits are generally not entitled to Medicare for 24 months, but many will have received SSI during the 5-month waiting period before their SSDI began. Similarly, many children with disabilities may lose SSI when their family income goes up but will remain financially eligible for Medicaid. These disabled former SSI recipients face all the same difficulties supplying documentation as current SSI and Medicare recipients, and all States should be able to use the SDX for primary verification. 
435.407 (c) and (d) 
The final rule should not further limit the types of evidence that may be used to document citizenship.

CMS has asked for comments regarding whether the documentation that can be used to prove citizenship should be limited to only Tier 1 and 2. 71 Fed. Reg. at 39219-39220. We strenuously urge CMS not to limit in any way the types of documents that can be used to document citizenship status. On the contrary, we urge CMS to recognize more ways of verifying citizenship and identity.
435.407(k) 
The final rule should include a safety net for those who do not have one of the specified documents.
No U.S. citizen should be denied Medicaid because of an inability to produce a particular document.  Yet the rule appears to indicate that if none of the documents listed in the hierarchy are found, states may deny or terminate Medicaid, even if the individual is otherwise eligible. 71 Fed. Reg. at 39225. 

CMS has recognized SSI records as containing reliable records of citizenship and identity. It should also follow the method used in SSI to verify citizenship and identity when preferred documents are not available. If an SSI applicant who has declared U.S. citizenship cannot produce one of the required documents that indicate U.S. citizenship, they may explain why they cannot provide any of those documents, and instead, may provide any information they do have that might indicate they are a U.S. citizen. 20 CFR 416.1610. CMS should adopt a similar provision to 42 CFR 435.407 ensuring that citizens who cannot produce “acceptable” documentation under the new rule will not lose access to Medicaid. 
We urge CMS to add a new provision at 42 CFR 435.407(k) which would adopt the SSI rules safety net.

435.1008. Foster children and other individuals who are eligible for Medicaid based on eligibility for cash assistance should be exempt from the documentation requirement. 
The interim final rule applies the DRA citizenship documentation requirements to children in foster care and children with special needs receiving adoption assistance under Title IV-E.  These children are automatically eligible for Medicaid as recipients of Title IV-E assistance. 42 U.S.C. § 673(b). Thus, they do not make a declaration of citizenship for the purposes of obtaining Medicaid under §1137(d) and §6036 of the DRA should not apply to them at all. Similarly, recipients of TANF cash assistance in Massachusetts and most other states are automatically eligible for Medicaid and when they make the required declaration of citizenship it is for purposes of IVA not Title XIX, thus TANF recipients too should be exempt from § 6036 documentation requirements. 
The DRA allows the Secretary to exempt individuals who are eligible for other programs that require documentation of citizenship. Both Title IV-E and Title IV-A are precisely such programs. We urge CMS to revise 42 CFR 435.1008 to add children eligible for Medicaid on the basis of receiving Title IV-E payments along with families receiving TANF assistance to the list of groups exempted from the documentation requirement.
Conclusion

Thank you for the opportunity to make these comments. We hope you will adopt the changes recommended above in order to ensure that no eligible US citizens lose access to medical benefits for which they are eligible. If you have any questions concerning these comments please contact Vicky Pulos, Massachusetts Law Reform Institute, 617-357-0700 Ext. 318, vpulos@mlri.org.






Yours truly,

	Massachusetts Law Reform Institute

99 Chauncy Street

Boston, MA 02111

Health Care For All

30 Winter Street

Boston MA 02118

Neighbor to Neighbor Massachusetts
8 Beacon Street

Boston, MA 02108
Neighborhood Legal Services, Inc.

37 Friend Street
Lynn, MA 01902

Mental Health and Substance Abuse Corporations of Massachusetts, Inc.

251 West Central Street
 Natick, MA 01760
Community Partners, Inc.
24 South Prospect Street,

Amherst MA 01002
Independent Living Center
of the North Shore and Cape Ann, Inc.

27 Congress Street

Salem, MA 01970
Boston AIDS Consortium

142 Berkeley Street
Boston, MA 02116

Mental Health Legal Advisors Committee
399 Washington Street

Boston, MA 02108
	The Boston Public Health Commission

1010 Massachusetts Avenue
Boston, MA  02118
Rosie's Place

889 Harrison Avenue
Boston, MA 02118

Greater Boston Legal Services
(on behalf of individual clients)

197 Friend Street

Boston, MA 02114

Disability Policy Consortium, Inc.
P.O. Box 77

Boston MA 02133

Public Policy Institute 

30 Winter St., 10th floor
Boston, MA 02108
Massachusetts Immigrant and 
Refugee Advocacy Coalition
105 Chauncy Street

Boston, MA  02111
Legal Assistance Corporation 
of Central Massachusetts
405 Main Street

Worcester, MA 01608




C: Centers for Medicare and Medicaid Services


Office of Strategic Operations and Regulatory Affairs, Regulations Development Group


Attn:  Melissa Musotto, CMS-2257-IFC, Room C4-26-05


7500 Security Boulevard


Baltimore, MD 21244-1850


Office of Information and Regulatory Affairs,


Office of Management and Budget, Room 10235, New Executive Office Building


Washington, DC


Attn:  Katherine T. Astrich, CMS Desk Officer, CMS-2257-IFC
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