Language Access and the Law

Massachusetts Specific


Title VI of Civil Rights Act of 1964

· “No person in the United States shall, on the ground of race, color, or national origin, be excluded from participating in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving Federal financial assistance.” 

Lau v. Nichols, 414 U.S. 563 (1974), recognized that recipients of Federal funding have an affirmative responsibility under Title VI, to provide LEP persons with meaningful opportunity to participate in public programs. 

· National Origin Discrimination is discrimination based on a person’s ancestry, including language.

Court Interpreter Act (1978) 28 U.S. Code §1827, requires the use of “certified or qualified interpreters in all judicial proceedings in the U.S.” including “persons who speak only or primarily a language other than the English language, in judicial proceedings instituted by the United States”. 
· Guidelines issued for qualifications to be a certified interpreter as delineated by the court 

· Court determines the reasonable fees to compensate the interpreters that comply with the “prevailing rate of compensation for comparable service in other governmental agencies.” 

Alexander v. Sandoval, 532 U.S. 275 (2001)

· US Supreme Court decision which held that there is no private right of action to enforce Title VI disparate impact regulations.

· Only the federal funding agency is able to enforce and challenge recipient violations of Title VI. 

Title III of Americans with Disabilities Act (ADA)

· “No individual shall be discriminated against on the basis of disability in any place of public accommodation.” 

· Individuals with disabilities are defined as persons who have (or history of regarded as having) a physical or mental impairment which substantially limits one or more major life activities (which include caring for one’s self, walking, seeing, hearing, speaking, breathing, working, performing manual tasks, and learning). 

· Covers all places of public accommodation (including law offices) and is not dependent upon federal funding, as is Title VI.

· Applies equally to LEP individuals with disabilities and individuals who are Deaf or Hard of Hearing (HOH). 

· Places of public accommodation must provide auxiliary aids, at no additional cost, when necessary to ensure effective communication with individuals with disabilities.

Executive Order 13166, signed in August 2000
· Federally conducted programs & agencies must issue plan to meet Title VI standards for serving LEP individuals. Federally funded programs & agencies must issue guidance for service to LEP persons by federal fund recipients. 

This means that federally conducted and assisted programs:

· Must:

·  Provide meaningful and equal access to programs and services;

· Without unreasonable delay; and

· Without discrimination 

· Must NOT:

· Provide services more limited in scope or lower in quality thereby limiting participation;

· Have unreasonable delays in delivery of services; or

· Require LEP persons to provide their own interpreters or pay for interpreters
Massachusetts

1946 M.G.L. c. 151B
· Prohibits discrimination on race, color, religious creed, national origin, ancestry or sex

MA Emergency Room Interpreter Act (2000) — Chapter 66 of the Acts of 2000, “An Act Requiring Competent Interpreter Services in the Delivery of Certain Acute Health Care Services”
· MA issues an act that requires hospitals to use interpreter services for LEP patients. 
· The act stemmed from the DOJ’s letter requesting federal agencies to submit guidance on their LEP policies pursuant to Title VI of the Civil Rights Act of 1964. 
Executive Order 478, signed in January 2007

· All state agencies in the Executive Branch shall have non-discrimination, diversity, equal opportunity and affirmative action.

Office of Court Interpreters Standards and Procedures, G.L. c. 221C, § 7 (2009)
· MA Office of Court Interpreter Services issues Standards and Procedures for use of interpreter in court that lists in detail, the procedures to follow in all aspects of the role as the courtroom interpreter including but not limited to: minimum requirements for certification, code of professional conduct, ethical standards, the interpreter oath and procedural instructions. 
Department of Justice Letter to Chief Justices and State Court Administrators, August 16, 2010
· The letter addresses DOJ’s primary concerns regarding language access in efforts to remind courts of their responsibilities and bring courts into full compliance with Title VI.

· Examples of particular concern to DOJ include: 1) Limiting the types of proceedings for which qualified interpreter services are provided by the court, 2) Charging interpreter costs to one or more parties, 3) Restricting language services to courtrooms, 4) Failing to ensure effective communication with court-appointed or supervised personnel.
Administration & Finance Bulletin #16: Language Access Policy and Implementation Guidance

· Released to all Massachusetts State Agencies in the Executive Branch on August 1, 2010 by the Office of Access and Opportunity. It was updated and re-released on October 10, 2012.

· Gave guidance regarding language access issues and directed agencies to appoint a Language Access Coordinator and create a Language Access Plan for their agency.
Massachusetts Language Access Coalition

The Language Access Coalition promotes the right of all members of our community to access justice and public services regardless of their ability to read, write, speak or understand English. We are a group of Massachusetts advocates working to improve language access in the courts, government agencies and our own organizations.  We identify and work to remove systemic barriers facing limited English proficient individuals through collaboration and advocacy.
Resources on Language Access: www.masslegalservices.org/languageaccess
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