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Res :Appeel of * - FPinal Decision
Dear Ms.f<~

. | ——

»Enclosed please flnd the recommended decision of the hearing officer in
the above appeal. ‘ She held. ‘a. fair hearing on the appeal of your °

“client’s ellglblllty determlnatlon

The hearlng offlcer 8 recommended decision  made findings of fact,
- SE Rt a: recommended deC151on., After

1= it is
adOPt
Youx

7appea1 is therefore denied.

You,; ~‘or any person aggrieved by this decision may . appeal to the

'_Superlor' Court in - accordance with G.L.. <. 30A. The regulations
“governing the appeal process are 115 CMR 6. 30 6.34 and 801 CMR 1.01-
1.04. .
'Sincerely,

Elin M. Howe'
Commissioner

BMHE/ecw
‘go: Mar01a Hudging, Hearing officer
Terry O’Hare,‘Reglonal Director
Marianne Meacham, General Counsel
Damien Arthur, Regional Ellglblllty Manager
John C. Geenty, Jr., As51stant General Counsel
Katrin Weir, Psychologist
- Vietor Hernandez, Field Operatlons Senior Project Manager

File




COMMONWEALTH OF MASSACHUSETTS
DEPARTMENT OF MENTAL RETARDATION

in Re: -Appgal of .

pursuant to-the regulations of the. Department of Mental o
apter 30A. A hearing was. held

in Worcester Massachusetts Those

This decision is issued
“Retardation (DMR) (1
on July 20,2007, at YMR’s Centr:
: present for the proceedmgs were:

Reg naIO-

Appellant s Mother and Legal Co- Guard1an

Ratrin Weir, EdD. . ' MRPsychologlst

~ John C. Geenty, Jt. . Attomey for DMR

red D1-21 and
: e docuients.
tion for ehgiblhty g

-ISSUE PRESENTED

B Whether the- Appellant 1meets the ell_g'b}_hty criteria for DMR supports by reason of
mental retardatmn as set out in 115 CMR 6.04(1). - -

SUMMARY OF THE 'EVIDENGE;PRESENTED

1. This Appeal is based on'the Appellant’s deniial .of_eligibi-lity,for DMR services |
@21) | A | e

atthe Eagleton School in -

2. Th Appellant isa. 19—year old-man who currently res
1 'smother)

" Giredt Bartington, Massachusetts. (D21 ‘testimony of Appel

" 3. Three evaluations of the Appellant s intellectual functioning before the ageof 18

were entered into evidence. (D3, D6, D13-14)

4. One assessment of the Appellant’s adaptive behavior was entered into evidence.
(Dl6} ' ' :

5. There were a number of other documents. entered into evidence. The documents
' e to the Appellant’s geneuc )

,,:tles in-school but were:
adaptlve funetioning. (D2,

‘were. evaluations and reports +that gave me informati
disordet, his’ heanng Toss; his psychiattic history and his
not central to my determination of his level of mtellecmal and
D4-5, D7-12, D15, D17~ 18, DZ@)




6 In August and September of 1996 when the Appellant was 8 years of age, he was -
. ‘Alan E. Cusher Ot ivhe was given the Wechsler
S : ) ults ylelded a Verbal 1Q

sthat the Appellant’ - E
g6, Dr Cusher tested the- o

" grad
' tested usmg thc WIS T :
- score of 87 and.a Full Scale 10 scorc of 3-.- Th
Appellant’s cognitive scores fall in the below ay
single score does not adcquately describe his stren
‘fiuctuation is noted in his profilc with Verbal scot int the ‘below average range -
.. and Performance scores fallmg in the low average tange. The testers noted that the
_ tesults of this evaluation, as in other evaluations may ‘be an underestimate of the
, Appellant s abilities due to his: anger defensweness and. dlﬁiculty understanding -
. expectations. They went on to say that this evaluation is.a valid indicator of the

i | Appellant’s present cognitive and emotional abilities. They did not offer a diagnosis on
mental retardation. (D6)




, .:Dlsorder Shc dld not offer a dlagnoms of mental retardatlon' (D13 14)

8 In_Mamh of 2005, when the Appellant was 16 years 9 months of
ge, he w luated-by Juliana. Reiss, Psy. D., a Licensed Psychologlst On that

pellant was: tested using the Wechsler Intelligence Scale for Clilldren-

3 ,—IV) The results 'yielded a Full Scale 1Q score of 63 — extremely
T ores were grven In her report, Dr. Reiss pointed
y ¢ d:was h1ghly sensﬂ.we abou:t

-9, In September of 2()06 the Appellant’s mother,(‘ B brated his adaptlve '

R ~_behav1ors using’ the Adaptxve Behavior Assessment System—Second Edmon (AS—II)
'This instrument is used to rate adaptive beliaviors in adults from age 16-89. The
E ;Alppellant §GAC Composntc Score on thls assessment was a 78 which placcd him in the

entile. Accordmg to the chart accompanying the Scaled Scores to

: (“dmpom & Score Conversions; heis in the borderline range His Conceptual (82), Social

o _~(86) and Practxcal (84) Composites are listed as below average. (D16)

. -'-._doeb pretty good academ ally, he is not wor’ g grade: level. ‘He is curréiitly 1s R

a vocatlonal program at the' Eagleton School and does Well in Woodworkmg and

| gardemng but needs constant supervision. She explamcd that the Appcllant has been

diagnosed as having Asperger’s and XYY disorder. Mrs. . estified that the

Appellant was hospitalized 5 times during 2002-2003 She stated tha
suicide and had been thrown out of school on a number of occasmns She testified that

~he has no social skills and cannot maintain friendships. Mrs({____Psaid that when the

: -Appellam needs transportatmn, the school or thie family transports. him. He does not

" diive and she does not want him to do so. (D14, D17-18, DZO)

11. Katrin Weit, Ed.D., testified as an expert for DMR. Dr. Weir stated that she has

s '__4conducted approximately 1000 psychologlcal evaluations during her carcer. She has
- “worked for DMR for 2 years performing eligibility intakes and determinations. (D1),




~ Dr. Weir testified that in the instant case, DMH made a C. 688 referral to DMR on June -

' 26, 2006. ‘She,stated the t DMR’s tﬁgulgitions’ﬁlat'gbvem this case require that the

* individual seeking eligibility have an 1Q of 70 or below and adaptive functioning that is2 -
- standard deviations below the mean -70 or below. '

Dr. Weir reviewed the Appellani’s history stating { his attention and distractibility
, fhe atten ‘when he was 7 years of ageand..

Dr. Weir reviewed the Neuropstholqgiigal;ﬁ'véluaﬁon Report authored by Alan E.

* _ Cusher, Ph.D. Dr. Weir pointed out that Dr. Cusher felt that the results of the1Q testing
 that he perf the Appellant’s the inellectual functioning. -
e report gﬁﬂioied‘byf-bavid K. Urion, M.D. of

"Dr. Urion recommended using long lasting
fant’s attention deficit disorder. (D3-4) * B

performed in 1996 unde;
* She also reviewed a Behavioral N
Childfen’s Hospital in Boston. In

Ritalin forthe -maﬁagememf the

* as aresult of ¢ hearing deficit. D ~
 suggests that the Appellant has possible processing G
abilities. (D6-7) |

a Neuropsychological Consultation authored by
fhat 10 1Q tsting vas done, o diagnosis of mental. .

_Dr. Weir also reviewed the teport of
Michael S. Sefton, Ph.D. “She noted the
retardation was made, and Dr. Sefton did not confiriied a diagnosis of Asperger’s
disoxrder. (D8)

Dr. Weir reviewed a number of psychiatric records ar_idpéinted.out that the Appellant had

 been hospitalized 5 times during 2003. ‘She testified that no diagnosis of mental
 retardation was inade in any of these records or reports. (D9) .

Dr. Weir stated that as a result of the Appellant’s psychiaitic hospitalizations, he was
“found eligible for DMH s§:‘rvi:c;es:at__;ag_¢, 14. She stated that the basis for the Appellant’s

“ eligibility for DMR services was severé emotional disturbance. O17D




‘ due to- hlS bchavnor (D12 14)

r. Weir r@vxewed the- Psychlamc Consu tatlon/Cl]mcal Rewew ,performed by John H

ﬁmctlomng in that itis known thiat he can be responsﬂalc and mdependcnt pomtlng 1o the
* ABAS which resulted in a Global Adaptlve Composite of 78. She also noted that there -
was no area in whxch the Appellant was really weak. (D16-D17) _

' ’hmltcd in his ablhty to learn or édépt s Judged by established standards available for the
_evaluation of a person’s ability to function in the.commurity.” Consistent withits
sﬁatutory mandate the Department has promulgated regulatlons whxch deﬁne mental

| usmg vahd'and cdfnprehenswe, 1nd1v1dual meaSures of mtelhgence 'that are admnmstered

. DMR changed its definition of “mental retardation” and the incorporated the definition of “sxgmﬁcantly
 sub-average intellectual functioning” ‘etfective Jutie 2, 2006. Becailse the Appellaiit’s application for DMR
- supports was filed after-June 2, 2006 the ‘most receént standard applies.




' Date: W.‘S’l’ 13,200 F

dardized formats and 1n1erpreted by quahﬁed practltmners Slgmficant lnmtatmns .

an of the"appropnate |
t usmg a comprchenswe, .

] and is in need of supports; I
1s"use_ in statuite and regulation for the

AP‘PEAL

Any person aggmeved by afinal de:c1sxon of the Department: may appeal to the
Supemor Court in accordance with MiG.L.'c. 30A:[115 CMR 6. 34(5)].

__,,«-"‘"A i

0 ' " ' MarclaA Hud ns
- _ Hearing Officer




