The Commonwealth of Massachusetts
“Executive Office of Health & Human Services
 Department of Mental Retardation
| 500 Harrison Avenue
* Boston, MA 02118

" Deval L. Patrick JudyAnn Bigby, M.D.

. Governor- Seevetary
Timothy P. Murray ‘ . _ Gerald J. Morrissey, Jr.
Lieatenant Governor ' Commissioner

Area Code (617) 727-5608
TTY: (617) 624-7596

‘May 18, 2007

Ms. Veronica Whelan
North .Shore ARC

‘6 southside Road
Danvers, ‘MA 01523

'~  FPinal Decision

"Re: Appeal of~ :
Dear Attorney Whelan:

ﬂEnéléged*please find the recommended gecision of the hearing officer in .
- the -above ~appeal. ‘She held a fair hearing on the appeal of your

client's eligibility determination.

The hearing officer’s recommended decision made findings of fact,

_ptépcéédg>¢éncluSions'_of law . and a recommended decision. Aftex

‘greviewihg'thevheaiing officer”sfreCof:ended?decision, 1 find that it 'is
in accordance with the law and with DMR regulations and therefore adopt
its findings-bf fact, conclusions of law and reasoning as my OWil. Your

appeal is therefore denied. '

You, . 0¥ ‘any person aggrieved by this decision may appeal to thé
‘Superior Court in accordance with @G.L. €. 30A. The regulations
governing,the appeal process are 115 CMR 6.30-6.34 and 801 CMR 1.01-
1.04. ' :

Commissioner

aIM/ ecw
ce: Marcia Hudgins, Hearing Officer.
Amanda Chalmers, Regional Director
Marianne Meacham, General Counsel
Veronica wolfe, Regional Eligibility Manager
 Douglas White, Assistant General Counsel
- Elise Kopley, “Assistant Gemeral Counsel
‘victor Hernandez, Fieid.OpefatiOns,Senior~Project'Manager
File S ' ' '
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sibility criteria for D DMR suppotts by reason of

| Whether the Appellant meets the-eligi
’ ]'mental retardation as set ouitin 115 CMR 6. 03(1).

ARY OF THE EVDENCE PRESENTED
the Appellant s.denial of ehglblhty for DMR services. (A4,

1. -:ThlS Appeal is based on

' D4) _
2. f"r;heAppenant is a 42-year-old female who resides with her family in Middleton,
MA. (A8,"D4) '
3. Four. cvaluattons of the: Appellant’s mtellecmal functlomng after the age of 18 were
o entered into ewdence (A5- 8)




, Were 16, psychologleal '
cause the partles agxeed

proceedings of the Fir tWorld-Confelfence on Mental Health
, et 998, Gallaudet Umverstty,-Washmgton DCUSA) -
' Was en ere mto evidence. (Al 0) ' ;

ot _vn o the WAIS 1P written by Richard Niolon,

tltled “Assessrnent Focus' Spring: 1999 Newsletter” was entered into -

12.:Two redacted documents labeled “Psychologlcal Evaluations” written by Michael -
A. Harvey, Ph.D. were entered mto evidence. (D1-2)

13. Michael A. Harvey’s CV was entered into evidence. (A8)

14 Patncla H. Shook’s CV was entered into evidence Dd3)

onths of age, she was ,
School Psyc hologist. On this occasion,
' ' adont sck Adult Intelhg ce Scale — . Revised (WAIS- -
o R) Ms Foster pomted out very early in her report that the Appellant has a marked
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score would fall well below 70. In ms' Summary and Recommendations, Dr.
Harvey stated that the. Appellant’s ‘intellectual functioning is quite compromised,
¢ of neurologic dysfunctlon secondary to the- rubella syndrome.
' :-part, .perhaps, by receptive
runication skills. He
y leamns remarkably well via

- apparently becaus
He went on to say that ThJS has mamfested itself, in

o noted that she is qulte ' ed anc
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prevtous ev_ v . .
 Score was -mueh lower than

" cognitive resources. 7)

18. In September, 2006 when the Appellant was 42 years 3 months of age, she was
- again- evaluated by Michael A. Harvey, Ph D On tlns occasmn, Dr. Harvey
administered the WAIS-HL In his report Dr. H ‘statec }that consistent with
previous; evaluitions, the ive language appeared to
- 'be-: 1mpa1red Adi 1y ‘m to have any meaningful -
£.p T at'vey explamed why he ,

) 'stered only the
: sts. He stated that the purpos 986 evaluation was to aid
Lin placement of the’ Appellant in jobs that reqmredpnmanly non-verbal, v1sual-
. motor skills so he chose to administer only the Performance subtests. He also
explained that in twenty years ago the thinking was, that many deaf individuals had
~ “been wrongly diagnosed as mentally retardec d o the ademstratmn of both

' j};the Verbal and the Performance tests ﬁ'o, 1 whi h the Full Scale score is aritved: It -




t, was common practlce notto - |

; contrasted w1th he=
L A.adnnmster the Verbal s tests 50 asto .counter a bmlt—m testing bias and not
' _ ] : arvey explamed that the field of

intelligence. P :
of over-estimating a.deaf

istration of the WAIS, the Appellant recelved a
Q score of 76 and a Full Scale IQ score of
it’s.capacity for onceptualization .appeared .

'IQ scofe of 65 (A6 A8)
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- 20. John Healey testlﬁed on behalf of the Appellant. He testified that he evaluated her
: ning using the’ Vmeland ‘He stated that she couldn’t follow simple
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| that there is no 'good test that is normed for deaf people per se. (A8)

Dr Harvey testified that it is necessary that one have experience in workmg with
© deaf indiVi_duals 1o properly ‘and therefore cthwally interpret test results. '

: .taught ThlS is- called incidental mn ormation. gemtally or prelmgually deaf
people will score lower: on the Verbal subtests not because of deficient cognitive
ability but because of reduced opportlmmes for incidental learning. He went on to
explam that th'"re was a movementfto*; administer: only the Performance subtests to

i ' Ceu e of many deaf people being falsely
ext that he first evaluated -
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On cross exammatlon, counsel for DMR rev1ewed the Dr. Harvey s 1986 test
his 'valuatlon at that tlme was-
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- mentally retarded persons, thc ‘Appellant being one of ‘them who show disparity
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""'Appellant'was unablé perf
Scale IQ score would fall well below 70.

the Appellant’s inability to perform on many of the .

- When asked the reason for J
2006, Dr: Harvey stated that it was nota result
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re-was a 24 point" dlfference between the Appellant’s
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the First World -
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51_s_‘.. - The explamed that if. someone; :

" only reporting the exforman ce

Dr. Harvey rev1ewed a heavﬂy redacted documment entltled “Psychological
Evaluation” dated July 1, 2004. Dr. Harvey agreed that his signature was on the
last page of the document. He stated that the evaluation was performed in 2004.
He agreed that his report stated, “The Performance subtests are considered a more
valid measure of mtellectual potential for ,c'0ngem-tally or preling‘ually hearing -

ns’naturally plek up n"

- the . Dr. Harvey also.

L 'rev1ewed a eavy gical Evaluation” dated .
“March 3, '2006. He agr ' he last page of the document
Dt Harvey agreed that in-the report he stated “The verbal subtests were

coeh There was actually a 25 point difference.
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She agreed that as part of her respons1b1hty she has revi

iewed the eligibility
- detenmnatlons of other md1v1duals oyed b . She stated that she had
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n effect on October 12,
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Dr. Shook stated that the report
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‘Tanguage.

iR stated &
deﬁmt in companson to receptlve aphasm She stated that W1th mental rctardatlon
all areas are aﬁected She stated that receptive aphasia is a. separate issue from
hearing loss. She stated that a receptive aphasia coupled with a hearing loss would

lead 1o mcreased dlfﬁculty in understandmg This means that one with both




B D Shook: rev1ewed the 1986 cvaluatlon conducted by Mlchael A. Harvey, Ph.D.

" ‘Appeliant would fall well

the th: evaluatlon She o

§ received a bordeitine score on the D1g1t Symbol subtest She noted that Dr Harvey
- administered one Verbal subtest, Digit Span. She went on to explain that according

to the report, the exarhiner was unable to administer the other Verbal subtests due
0. communication’ difficulties between the thself and the Appellant and that this

_appéared to be the result of the Appellant’s: receptlve aphasia. She stated that Dr.

1 ‘magde the staten t based on his testing, the

11 70.. She o] t because Dr. ‘Harvey couldn’t

admlmster most of the Verbal subtests tothe A pellant because of cormunication

lifficulties, he. determined that she wbul_dn’t have done well onthem. She again
! stated that you don’t see individuals '-mth"mental retardation scoring in the average.

i "range on four subtests; ‘particularly on Block Dcmgn and Picture Arrangement




quire visual analysis. She noted that the

.on both:of these subtests, albeit in the low
‘atht ‘bute the Appellant’

o ' dlfference of afewbpomt-s”perhaps 3- 5 (AS—A7) |

Dr. Shook stated that the current WAIS manual states that the Performance Scales-
of the Wechsler Intelhgence Scales-are the most preferred mstrument for assessing

‘ the mtellectual ﬁmctxomng of mdlwduals with hearing 1mpa1rments She stated that
' 1 akes it -difficult to use ‘the Verbal tests to ‘

id that when testing someone with
_aner to-use justthe Performance Scales.

lations do not say that you must use & Full -
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. “:'_m st be noted in the tester’s teport and such a score. does not have as much value as
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Dr Shook: testified that the’ DMR regulations do not address the decline in cognitive

functioning after the age of 18 because mental retardatlon has to occur before the
age of 18 and whatever happens after age 18 cannot be attributed to mental ’

- retardation. Dr. Shook said that it was not standard practice to take a Performance
-+ 1Q score obtained on one test andcombme it Wlth a Verbal 1Q score obtained on a

“test done at a Jater: time an" ’cal ' rull Scale 1Q score as Dr. Harvey did i in his
<.Performance 1Q score. obtamed in 1986 of 86
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' 'ted relanvc to
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o On IECKOSS, counsel for the Appellant asked 1f one’s Performance IQ score could -
X I ) ases 1t could She went on to

" someone must have nhpéjied nonverbal aswell as 1mpa1red verbal scores. She.
" stated that everythmg has to be lmpalred ‘with such a big discrepancy something
~else is going on.
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: n that the Ap_ , :
that she meets the DMR ehglblhty riteria.: My spec1fic reasons are as follows

indiz "dual_who is 18 years of age or.

 and( (b) before the age of 18

TAind that the Appellant is not “mentally retarded” as that term is used in statute and
regulatlon for the determination of DMR supports.

’ -apphcatlo'_,for DMR.’ i
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nted no evidence of IQ testing done prior to
pellant close to the age of

it necessary to consider
thnal lmutatlons can

-give consideration to such functional limitations.

Any person aggrieved by a final decision of the Department may appeal to the

. Supetior. Court in accordance with MLG.L. ¢. 30A [115.CMR 6.34(5)].

:_‘-D'ate:‘_ : MWE/ [0 200F e R

Marcla A, Hudgms
Heanng Ofﬁcer
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