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__Dear Ms . Tosado-Hernandes:

fEnclosed please £find the recommended decision of the hearing officer in
“the above appeal.’  She held a fair hearing on. the -appeal of your
ﬁcllent 8 elnqlbnllty determlnatlon. _

The héaring. oLflcer =] vlecommended decision made findings of fact
proposed conclugions - of 1aw and a recommended decision. After
reviewing the hearing officer’s réecommended decision, I find that it is
in accordanoe with the law and with DMR regulations and therefore adopt
- its findings of fFfact, conclusions of law and reasoning as my own. Your

- appeal is therefore denied.

_YOu; or any person aggrieved by this decision may appeal to the 

"Superlor Court .in accordance with G.L. c¢. 30A. The regulations
.governing the apnedl process are 115 CMR 6.30-6.34 and 801 CMR 1.01-
1.04. .

Sincez?}y, /

. . £
At 7 fn.
.Gerald J. Morrlese\ Jr.l J ‘
Commissioner N
GIM/ ecw »
ac: Marcia WudgLns, Hearing Officer

Terry O’Hare, Regiomal Dirxector

Marianhe Meacham, General - Counsel

Damien Arthur, Regional Eligibility Manager

Cynthia Gagne; A351stant General Counsel

Victor Hernandez, Field Operations Senior Project Mamnager

File




LOMM@NW]&ALTH OF MAE»SACHU SETTS
DEPAR TMENT OF MENTAL. RETARDATION

Fm Rﬂ@ App@aﬁ of

to the 1eg1ﬂat10no of the Department of Mental -
34} and M.G.L. Lhapter 30A.°A hearng W'Z
( fentral/W est Regnonal Office in Palmer, '

Y e present fm' all or pért of the proceedings were:

Sa Tosado-Hemandef Dcparttmc,nf of Social Services (DSE;) social workef™ 1.
:O’Rnen MA., LMH.C. Dare Family Services (DARFE) clinical’ f‘upems;_ AT
dP. CGStlSﬂﬂy Tij"S».Y U “DMR Psychologist - SR
Jagne _ - Attorney for DMR. -

\ dence consxsts of doc

_ r/rts. submltted by DMR numbered D1-17 and .
atcly on@ and onc»«h al

hour of oral testnmony The Appellam offered: noie

E PRESENTED

1 the Appellant meets the. eligibility criteria for DMR supports by reason of
tal dation- &8 sét-out m 115.CMR 6.03(1)..

VEARY OF THE tvmmcwmismm

. 'Thns Appeal is basc:a on the Appcllam s denial of elzglbﬂlty for DMR services..(D3 - - T
Cand D7) . o e

2. The Appellant is as 18-year-old female who resides in North Adams, MA. (DS)

R B, gt hrce evaluations of the Appellam s intellectual funciioning before the ageof
©i 18 were entered into evidence. (D16, Dh, D13} ’

4 A report of & Vineland Adaptive Behavior Scale (Vineland) completed when the:
- Appellant was 16 vears 6 months of age was eniered into evidence. (DI())

. Twe Eligibility Reports were entered hnio c‘wdenf“e (12 and Dg;




: A Vocaﬁenaﬁ Evaluation Repﬂrt completed when the Appeﬁant was 16 years of
_.. .age was entered into evidence. (Dn )

.- - Three Individual Educational Programs (IEPs) were entered into svidence. (D14-.
16y S

/ :Re,port of Achigvement Testing completed when the Appellant was 17 years .
onths of : age Was eﬂtered into evidence. (D17}

Wechslea Intes}hgence Scale for ledren HI (WISC HI) to the Appeildm 0
_ithe Appe}lam n’cewed a-,Verbaﬁ IQ ﬂcore of 52, a }Perfomlance I seor

'der thai has Ieft hex moderattei k% retarded i verbal sp crcs and 'ummp
" “geveral non-verbal spheres, He did not offer a diagnosis of mental retardatio
(D12) :

1, In September of 2003 when the Appeﬂani was 16 years 6 months of age, she was:-
- - evaluated by Ellen D@yle PhD., a Licens sed Psychologist. On this occasi ]

- Doyle administered the WI&.C-IH to the Appellant. On this test, the Appe
- Yeceived a Verbal I() score of 56, a Performance 1Q score 6f 95 and a Full’
-~ score of 73. Dr, Doyle noted in her report that the difference between the -

' '_:Appeﬂaﬂt’s Verbal 1Q/Verbal Compreha,nunon Index (68) and her Performanc
" IQ/Perceptual Organization Tndex (99) is statistically significant indicatin :
- ability to reason non-verbally is better that her ability to reason using words. -Dr
- Doyle repor ted that the Appellant was in the borderline range of intellectual
functioning. She stated the Appellant is dmgmsed witha kanguagc—bﬂged lear

. eﬁmt Dr. ¥ )oyie dxd no‘i Offer a dnagnogm @f mental xetafdamon (lm} h




-25"‘ ‘Dr‘ Doyle report set out _the, results ofthe Vineland as compﬁated by Sandra
Rlcharde, the Appeﬂaﬂt’s?foster mother ’ﬂhe results wcre as follows

j '_’44 Dn Dmyie tated that Ovexali e_he Appeua,m 8 Adamwe qvmg Skﬂ’is are low
when compared to her peers. (D10)

4;apphcatmms/r@oumss and’ any interviews that emué (Dl ‘%)

The Repott of Achmvemem ]esung dated May 4, 2004 based on the results ofthe
Woodcock-McGrevw-Werdet Mini-Battery of Achievement states that the -
App@llam’s Basic Skills (a combm@d measure of readmg, ‘Wﬁiﬂ)ing and i
skillsy are in the very low range. Likewise, hi—?l Factual Knﬂwledge is in the very
-'_ Tow rarige. (D17) "

1‘6 Anna E, O’Brien fmsmmd on'behalf of the Appellant. She stated that she lmows ;
" Appellant mdﬁm,ﬂ y as'the supervisor for the Appellant’s social worker and
her mentor. She stated that she has met with the Appellant on quite 5 few oc
- i.and believes that upon turning 22 the Appellant will need a great-deal of suy
- . She stated that she believes' DMR is best suited to provide that support, S
- that she was aware of the DMR criteria for eligibility and does not believe tha
* Appellant meets the eriteria on paper. She stated that the 39 point. diﬁ@,rence
. between the A \poetlant’s Verbal IQ score {56) and Performance I score (95).
- most recent 1 test venders her quite 1mpaared She stated that the Appellant lives
- in atherapeutic foster care residence. She goes to school at the Greenhouse -~ R
- Program, an extended school ‘program and-works part-time at MecDonalds, | Ms, e
-"_',._'_»O’Brnen statzd that the Appellant has frouble with hygiene and needs veminders, ST
- She c¢an be inde pendent with prompting. Ms, O’ Brien indicated that the Appellant .~




;'O’Bnen wsaﬁ(d that the App@liam has ac 'magnoms of Posf Fraumatic Stmss SR
 Disoider (PTSI):

Dr Cusngan stated that fm, has experience both giving and inferpreting 1Q tests‘ )
5 ;Obtl"a;ﬂ expiamed dm in :geneml a mmtaliy reta_rded mdmduai has global

-lleavos owt ﬂms@ subtests that are m@qt Vulmembla to attentmn and coneentratl . :
- The Performance Orga_mzatwn Index takes into consideration the 4 subtests'thatare .~ - -
o most highly correlated with nonverbal hmﬂmmng It is thought that the Index Co
" scores are more highly correlated with the person’s verbal or nonverbal ﬁmctmm‘ngf.ﬂ- '

Dr. Loshgaﬂ explained thai the Full Scale IQisa cambmatmn of the V erbal
- Performance IQ scores. In some Ways it is a summary score. Itisan attem
-_deplct thi individual’s ovet gmtnve ﬁunctmmng At times it can be av
Seﬁil'nu"tnher; b&itwhéﬁithercli‘s a la'zr*g‘e‘fdis;’ci‘-‘é@ancy»béftvveen.-the‘Verbalr~I ~
- and the Performance 1Q score it is 10t useful. Technical manals for the WISC
- the WISV H‘V the WAES»IH aswell as the Stanford Benet sa: y that when there i is’

- more than 2 {5-point dsﬁ‘ercme between the Verbal IQ scon, 2 and the Peﬁonnance Sl
1O seore, the Full Seale score is th ought to be meaningless. These wanuals note




“that in this ciroumstance the Full Seale IQ score should not be re soried.

f three psychological tests. The flrst test dated _
1Q of 52 whichiis the extremely low range and a Performance IQ score of 8
18 in the low average range.. D, Costigan testified that these scores are consi
“with a verbal 'Lﬁs?uming':disébiflié;fy; - He stated that mosi mentally retarded indj
- Would riot score in the average range with the exce; ose who have
memory and a capacity for copying, These ind
Arithmetic, Digit Span, Coding R
€xeeption and that most mentally retarded individuals-do
range in either the verbal or the performance areas. He s
bes not fall into this exception, and noted that on ali of her tests, her verbal
¢ iieredibly impoverished while her non-verbal scores range from ihe low
the low average rangs to solidly in the average ran
‘thiat he reviewed aré sirikingly similar, D13y

:Dr. Costigan testified that his determination of ineli

neligibility was based on the
February 7, 1996 showed a Vi

Costigan testified relaiive
e, Ph.D. He stated the

to the Psychological ASSGSS?HiGilt-peffdk?mfﬁd by-Ell

Appellany’ $:scores o this assessment show an’
credibly similar pattorn, He stited that the Appellant’s Perceptual Organi
Index of 99 iy in the 471 percentile compared io the general population. (D10 -

~Dr. Costigan stated that his decision in this case was based on the Appellant’s ~
dogxﬁtive’ﬁincﬁﬁning‘. “He also stated that the Appellant’s adaptive function
ignificantly impaired. ‘He based this determination on two adaptive funcs L

luations, One was contained in the Psychological Evaluation dated September. - .
6,2003. On this ‘assessment, the Appellant received an adaptive functioning
‘composite of 44. DMR also completed an adaptive functioning evaluation, .

‘On this assessment - the ABAS-II, the Appellant was found to have a'general

- adaptive composite of 57 which Dz, Costigan testified is the extremely low range.: -
(D2 and DIOY | .

. Dr. Costigan stated that the Appellant is a young woman who has incurred an
| enormous amount of tratma and has a significant neurologically language based . -
T learning disaiy lity that mpairs her in a numbey of capacities. She has a i gnificant = -
" strength in now-verbal functioning. Those skills will belp her in vocational trades,
~She will have challenges in the verbal domain. He concluded that she doss ot -
“mee the criteria for a diagnosis of mental retardation because her non-verbal -
- funetioning in solidly in the average range.

ge. Ho stated that ol three fests

Dr. Costigem opined that the Appellant .




. ... -would be able to Eeam things that are rote. D u*»stx gan stated that although

e ._'-.Appellant has poor verbal skills, her s&‘rcragths in the non-verbal area enable he
- sesand fo p*obk -solve at a‘much hlgher level than someone with mental ~
" retardation even though she maynot be able to tell you why she is. doing what sh

: .ﬁ_idomu He smted'that h 1d not know why all three hcensed exammem i

" ; & IEQ sc':'@res ’».given ih’é i :

‘todoso vwlh such'a .argef( lscrepancy between’ the Verbal nd the Permrmaﬁ

-~ seores.

FINDINGS AND CONCLUSIONS

Yera careful review of all of the evidence emﬁ deapiie her Iaeed for continuing s
hat-the Appellant has failed fo showby 2 preponderatice of me evidence th_ j
»_the DMR ehmblhty criteria. My sp.,,(*lfac easons ars as folk)

rder tc» be @hgablc‘.for'DMR supports an mdmdual who'is 18 },em 8 «)f a 'e:orf |
m l'the thre forth at. 6.

_ S8 i al dation (AAMR) -.
rd the dmtcal authomy to whwh it reﬁfels m detelmmmg whether an individual . - -
_ ’dequa&tely developed of impaired intelligence”. The AAMR standards estal isha o
rong test: (a) the individual must have sngmmanﬂy sub-average intellectual
ming defined as an JO score of approximately 70 t6 75.0r below, based on -
essments that includes one or more mdxvudmzﬁﬁy administered crmmai irsteiﬁzgcnce
'?(b) related limitations in two or more of the following adaptwe skill areas: ~ L
nunication; self care, home living, social skills, comunity use, self direction, health‘ :
ety, functional academics, leisure and work must exist concurrently with sul

¢ intellectual funetioning, and the individual must have mamﬂest@d the critetia, (a)
(b) before the age of 18,

hanged its cl&fm tmm of “mental retardation” and the incerporated the dr=ﬁmtmn of sngmﬁ

s 2, 2006. Became ihe. App&ﬁlam’s dpphcatton &
§ 2 '.?006,-1:116 Sattier stawdmd‘ apnh& ..... 5.




“Iind that the Appeliant is not “mentally remded” as that term is used in statute'and” S
-regulalmu for the dﬁtﬂnﬂmhm aof DMR supporis T

'd thai the- %\ppel‘iam dO@b not have mgmi‘wantl ¥ sub—avefagﬁ mteliectual -
g, Mﬂn@ugb the Appeﬂam’ hiee }'L}! Sc,ak IQ scores al fall Wuh_m the

on. : pp lam: ‘as a language ba .
ig ﬁcam global inteHectual 1  facthas. si:rengths in th
ea. that enable her to see and to pmblem solve ata much higher levelthan .
ne wnﬂx mental retardation. T ﬁnd that her non-verbal skﬂls are in the average‘f

I‘ﬂ.’ appears from 1 the t@stmg as wdi as ﬁ@m the VOC&U n

Any petson aggrieved by a final decision of the Department may appeal to the
erior Coust in accordance with MLGLL. ¢. 30A [115 CMR 6.34(5)].
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