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Dear Attorney Cocchiarella:

Enclosed please find the recommended decision. of the hearing officer in
the above -- appeal. She held a fair hearing on the appeal of your
client's eligibility determination.

The hearing officer's recommended decision made findings of fact,
propOSed conclusions of law and a recommended decision. After
reviewing, the . heating officer's raooMmande4 decision, I find that it is
in ácordance with the law and with DMR re4ulations and therefore adopt
its.findings of fact conclusions of-law and reasoning as my own. Your,.
appeal:is therefore: pproved,.

You, or any persOn aggrieved by this decision may appeal to the
Superior Court in accordance with G.L. c, 30A. The regulations
governing the appeal process are 115 CMR 6.30-6.34 and 801 CMR 1.01-
1.04.
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COmmiSsioner
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percentile and Work — 9th percentile. Dr. Tashjian highlighted the areas of
Communication, Conummity Use, Self Direction, Health and Safety'and Work as
areas where the Appellant has significant deficits in adaptive behavior. In the
section labeled Summary, Dr. Tashjian states that the Appellant is functioning in
the mild range of mental retardation. He also states that she has significant deficits
in adaptive behavior thereby rendering her mentally retarded. (A4)

pril 5, 2005, an Adaptive Behavior. Scale Residential and Community
ton (ABS RC 2) was completed relative to the Appellant's adaptive

17. On March 1,:1985 when the Appellant was 9 years 5 months of age, she was
evaluated at Children's Hospital in Boston. Dr. Lydia Sarro, M.D. did part of the
evaluation and authored the report. In her Summary, Dr. Sarro noted that the
Appellant;had marked delays in the areas of receptive language, language retrieval
and expressive language. She stated that visual memory and temporal sequential
•organizntion were areas of _ marked delay. She also stated that the Appellant's

• academic skills were considerably delayed and significant receptive and
expressive language pro lents Were evident Again she pointed out that major
problenis werenoted m areas of sequential orgahi2ation as well as in auditory
analysis and visual Memory. Dr. Sarro recommended that the Appellant receive a
full CORE evaluation and that she be placed in a small group full-time lahguage-
based program for children with learning difficultie& She stated that the Appellant
should not be placed in a program with children who have significant emotional
problems,	

•
ems, retardation or physical handicap& (D4)

18. On October 22, 1993 when the Appellant was 18 years of age she was evaluated
responsibility by Emily S. Frank, Ed.D. Following her evaluation, Dr.

recommended' that the Appellant;be placed in a residential treatment facility.
She stated that this would provide the Appellant with the opportunity to live in a
highly structured environment with clear rules and regulation& She also stated
that it would be not be possible to provide this level of structure at home. She
concluded that the Appellant was in need of individual, group and family
treatment as well as special education services. Dr. Frank did not administer any
IQ tests to the Appellant. She offered a diagnosis of borderline personality
disorder. (D3)

19. The DMR Eligibility Report authored by Richard Costigan, Psy.D.. noted that the
Appellant's mother had completed an ABAS which yielded a GAC (General
Adaptive Level) of 59. He also noted that the Appellant presents with a completed
set of cognitive challenges combined with a possible personality disturbance. He
goes on to say that the profile is consistent with an individual functioning in the
borderline range of intellectual functioning. In the Recommendations section of
the report, Dr. Costigan states that the Appellant does not meet criteria for Adult
DMR services. He also states that her adaptive functioning is diminished due to
emotional factors. (D6)



tified on, behalf of the 'Appellant.. She testified that the
or t e Iopellarit	 foster Child before adopting her

/or drugs during her.pregnancy. Mrs.,	 ted that the Appellant began- drugs 
Appellant's biölc±C:iother May have used alcohol

and/or She sta
ted

having difficulty in nursery school and was given speech ` therapy. She testified
that the Appellant did not begin to speak until she was in Head Start. She also
stated that the APpellantWaS in special education throughout her entire education
spending . most of her time theresotireercioni.' After!an incident where she tried
to stab her brother, the Appellant was removed fromthe home, sent to Taunton
StateHospital and eVerittiallytO the Latham School on Cape Cod until she turned

stifie&thatthe Appellant did very well.at the La.thain School:
In October. of 1997;the'ApPellant moved out of the Latham School and into an
apartment in Hyannis. Although the Latham School helped the ApPellant with her
transition

, 
she did not last for more than one month in the apartment. Mrs. —1

testified that from 1997 until August of 2004, the Appellant lived in a number
different places but was unable to-Sustain herself in these various living.
arrangements. Since August of 2004, the Appellant has been living with her
parents. She is currently receiving SSDI on the hasisof her father's work history.
She alsOreceives- :Mass.H	 and Medicare Parts' McI3. She has been under
guardianship on the:basis of 	 retardation since 1994.

Mrs.i	 testified that'; the: Appellant'doess-nothing without prompts. She
attends WestWni s, a clubhonseprogram. Mrs..: 	 lotated- that the Appellant's
hygiene skills are poor. She doesn't help with food preparation or laundry. She
has very poor safety skills and exercises poor judgment in forming relationships.
She choOses people who will use her and has been in abusive relationships. She is
on a number' of medications. Currently the Appellant is receiving no state
services.

On cross-examination, the witness testified:that the Town of Clinton paid for the
Appellant's placement at the Latham .School. During that time she had an MP and
they received reports on a regular basis; however, no transition services were ever
discussed. Ms. –	 testified that the Appellant app led to DMH and was
denied services.

Mrs. — 'testified that although the Appellant has been able to get jobs, she is
not able to keep a job.

21 Thomas A. Tashjian, Ph.D. testified as an expert on, behalf of the Appellant. He
stated that he had done MIR eligibility evaluations from 1990 -1994. He is
currently engaged`as a fee for service psychologist. He testified that he evaluated
the Appellant on February 16, 2005. He stated that he evaluated her using the
WAIS-III (A3-4)



Dr. Tashjian testified that he found no support for depression or for attention or
impulsivity issues relative to his testing of the Appellant. He noted a significant
difference between the Verbal IQ score of 69 and the Performance IQ score of 77.

e same difference present on the test taken by the Appellant in 1991
►e obtained a Verbal IQ score of 74 and a Perfonnance IQ score of 86. He

lilted out that the same distribution of scores was present in the testing done a
few months later, but he could not interpret that test due to the issue of the
"practice effect". Dr. Tashjian testified that the scores that the Appellant received
on the WAIS-R which she took in 1996 were not valid. He stated that the test
should not have been used at that time since there was a new test, the WAIS-III
available at that time. He did state that.the distribution of scores was still the same
as - in prior testing. Dr. Tashjian pointed out that the WAIS-R given to the
Appellant in 1993 produced the same patterns; however the comprehension subtest
was not adnainistered. (A4-A8)

= testified that lie believes that prior testing supports eligibility for
DMR services. He stated that he did not know the results of the Appellant's
previous IQ tests prior to testing the Appellant. He, also testified that he supports
the Children's Hospital report and agreed that the Appellant needs structure and
behavioral support He noted that she did best at the Latham School which
employed a level system. (D4)

On cross-examination, Dr. Tashjian stated that the AAMIZ defmition of mental
retardation encompasses IQ scores of up to 70 and requires deficits in adaptive

oning in three or more areas. He testified that in his opinion the Appellant's
current deficits are consistent with her prior deficits and that one can develop a
timeline showing that the onset of her deficits was before the developmental
period. Dr. Tashjian testified that if he were to look at IQ scores in making a
determination relative to DMR eligibility, he would look at the Appellant's 1993
scores. He agreed that none of the Appellant's scores from the 1991, 1993 or 1996
IQ tests were 2 standard deviations below the mean.' (A 5, 7-8)

Dr. Tashjian testified that adaptive behavior testing is notoriously unreliable. He
explained that the AAA results in a percentile in each of 10 areas identified in the

and the DSM definitions. He further explained that the percentiles used
in his report correspond to the number of people who would have received the
Appellant's score or higher. He stated that significance is defined by a percentile
score of 70. He stated that the percentile score is compared to that of the general
population; it is not in comparison to a mentally retarded group or other special
population. In explaining the discrepancy between her low score on the Reading
Comprehension section of the adaptive behavior examination booklet and the
WJ-R, Dr. Tashjian opined;that although according to the WJ-R the Appellant's
reading comprehension is at the 4:6 grade level, she may not read at that level at
home. She may need to be in a test environment in order to achieve that level of

The test taken by the Appellant in November, 1991 was , not considered due to the closeness in time
relative.o the administration of the test given in May, 1991 thereby rendering the test invalid. (A6)












