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,:Dear Attorney Cocchlarella

*'ed please £ind the recommended de0181on of the: hearing offlcer in
: Appea -She - held. a falr' hearlng' on the appeal of your
;v.cllent’s ellglblllty determlnatlon

FvThe hea 1ng offlcer g recommended decision  made findings of fact,
- .co clu81ons of .law ‘and a recommended decision.  After
e'hearlng offlcer s’ .recommended decision, I f£ind that it is
w1th'the law and with DMR regulatlons and therefore adopt'
s1ons of law and redasoning as my own. Youx

.6r“'any 'person“’aggriéved' by this decision may appeal to the
- Supe in acdcordance with G.L.  c. 30A. The regulations

5govern1ng the appeal process are 115 CMR 6.30-6.34 and 801 CMR 1 01-

B 04. .

sincerply,

Gerald J. Mofriss
Commissioner

GIM/ecw
ce: Marcia Hudglns Hearing Officer
Terry O’Hare, ‘Regional Director
Marianne Meacham, General .Counsel
Damien Arthur, Reglonal ‘BEligibility Manager
iste eneral Counsel
8 nlor Progect Manager




A hearing was held
ster, Massachusetts. -

ellant numbered Al- 8
imately 4 hours of oral

o 'SUMMARY OF THE EVIDENCE PRESENTED

1. ThlS Appeal is based on the Appellant’s denial of eligibility for DMR services.
N

% 31-year-old: female, who tesides with her parents in Clinton,
C ..'Tencatl)

B "Two evaluatlons of the Appellant’s intellectual ﬁmcuomng before the age of
' 18 were entered into evidence. (A6, A8)

| 4. Three evaluatlons ofithe Appellant’s mtellectual functioning after the age of 18
- ,_werc cntered into ewdence (A4-5 AT)




Pﬂveﬁmctmmng was entered into

st cohdlﬁons or the validity of the test

,(WISC-III) Dr. Barnes noted that the I
revised-and restandardlzed version of the WISC-R tended to produce scores

approx1mately 6 points lower than those on the WISC-R. Dr. Barnes stated in her

report that during the structured intellectual testing, the Appellant was friendly and

. cooperauve -On this-occasion, the Appe]lant received a Verbal 1Q Score of 63,a
- »»Peri ormance IQ Score of 71 and a Full Scale IQ score of 64. In the Summary and
: ‘wortion of her report, Dr. Barnes states that the Appellant has
eficits which significantly interfere with her
ster also pointed out in her report that
ely depending on the nature of the task, and
descnbe the range of her abilities, nor the

T :-spe01ﬁc leéﬁnng deficits she dlsp ayed in the areas of word retrieval and memory
()

of Wi ',gave the test or hls/her level of -




J out that there was no statistically significant
bal and her performance scores. (AT ‘

the Appellaﬂt was 20 years 4 moriths of age, she

jant. Her lowest scores
Vel--'equiyalegts,_ofll._ﬁ;

isability. Dr. Aron’s diagposis is

ruary 16, 2005 when the Appellant was 29 ears of age, she was tested
mas A. Tashjian, Ph.D. Dr.’ an states that the purpose of the

on to elucidate factors underlying her apparent lack of motivation,
sistance to prior treatment. On this occasion, Dr. Tashjian
“to the Appellant and calculated percentiles relative to

10. adaptlvefunctlogdomams On the WAIS-III, the Appellant received a
. Verbal 1Q score of 69, a Performance 1Q score of 77 and a Full Scale IQ score of
70. He noted that there was no evidence of depression or emotional disorders or
of anxiety or impulsivity. He also noted that there was some evidence of left sided
. .organic problems since the Appellant showed a Verbal scale/Performance scale
difference which is consistent with left brain organic problems. He did not feel
* that a specific language disorder was indicated. The Appellant’s adaptive
behavior petcentiles were as follows: Communication — 63" percentile, Self-care
ercentile, Hom 4™ percentile, §

iile, Social — 25" percentile,
on — 5" percentile, Health and -
1% percentile, Leisure - 63"




ellant was 9 years 5 months of age, she was
joston. Dr. Lydia Sarro, M.D. did part of the
ary, Dr. Sarro noted that the
ruage; language retrieval
sequential -

dren who have signif
ndicaps. (D4)

ant was 18 years of age she was evaluated
o ; her evaluation, Dr..
e atment facility.
pportunity to live ina
ules and tegulations. She also stated
it would be not be 1 o provide this level of structure at home. She

o that the Appelat was in need ofindividual,group and family

" freatment as well as special éducation services. Dr. Frank did not administer any

¢ it would be not bl

. IQ tests to the Appellant. She offered a diagnosis of borderline personality
E disorder. (D3) ‘ :

19, Thie DMR Eligibility Report authored by Richard Costigan; Psy.D. noted that the

" Appellant’s mother had completed-an ABAS which yielded a GAC (General
_ Adaptive TLevel) of 59. ‘He also noted that the Appellant presents with a completed
get of cognitive challenges combined with a possible personality disturbance. He

goes on to say that the profile is consistent with an individual functioning in the

" borderline range of intellectual functioning. In the Recommendations section of

5 thereport, Dr jq,ds_‘t'ijggn-svt_a_tes‘that f_c_hé__Appellanjt' does not meet criteria for Adult
“DMR services. ‘He also states that her adaptive functioning is diminished due to

. emotional factors: (D6)




ppellant began
htherapy She testified
m_Head Start She also =

is poor Judgment in formmg relatlonshlps
has: bu_swe relauonsmps She is

Appellant apphed to DMH and was.

fied that the

dlscussed Ms. ™
~ denied services.

 Mrs.” testified that although the Appellant has been able to get jobs, she is
_ not able to keepa job.

>d as an expert on behalf of the Appellant He
3 ns- from 1990 1994 He is

Appel -
WAIS—III (A3-4)




n or for: attention or
fe noted a 51grnficant
ance 1Q score of 71.

: wh1 she took. 6 Wwere not vahd, He stated that the test

; been used at that tlme smcefthere .was anew test, the WAIS—III
‘ " ution f‘scores_ was stﬂl the same

f he were to look-at. IQ scores in makmg a

etemunatlon relatlve to DM g‘iblhty, he would look at the Appellant’s 1993

U ‘,_res' He agreed that none of the: Appellant’s scores from the 1991, 1993 ot 1996
eIQ tests were 2 standard dev1atlons below the mean. 1(A5,7-8)

stmg is notoriously unreliable.. He
' h of Ofareas 1dent1ﬁed inthe

o the number of people who would have received the
gher." 'He stated that s1gmﬁcance is defined by a percentile
to that of the general
, ation; it is not in comparison to & mentally retarded group or other special
~population.. In- explammg the discrepancy between her low score on the Reading

- Comprehension section of the adaptive behavior examination booklet and the
~ WI-R, Dr. Tashjian opmed that although accordmg to the WI-R the Appellant’s’
e level, she inay not read at that level at

L ':readmg comprehensmn isatthe 4” grad
' ne.- She may need to be m atest envn'onment il order to achieve that level of

- ::".jAppellant’s score orhi
-~ score of 70. He stated that the percentﬂe score is compared

- popula

1991 was ‘not. cons1dered dueto the closeness in time

i by.the Appellant in November,
1991 thereby rendenng the test invalid. (A6)

dministration of the test given'in May,




rehension. He explained that thisisa home and commumty
t'a school based assessment. (A5, D1)

'-D’ 1 'stlﬁed'as_ an expert thness for DMR. He stated that
d ir ‘the‘-.Worcester Area; Ofﬁce '

t the test glven m May of 1991 -
: _e_rewewed the scores that

B ved on the test adrmmstere’ 1 19
o ‘month of age stating that her Full Scale 1Q ¢ score on that test was 73. He agreed
. ‘that the scores the Appellant received on the WAIS—R that she took in 1996 were
a -lngher than they would have been had she been given 1 the WAIS-III. He reviewed
- th _grecelved on the test. administered by Dr. Tashjian in
ppellant’s Full Scale 1Q score on this test was 70. (A4- 8)

- Dr. Costlgan stated that the entena for reeelvmg DMR services are that one must
‘bea resident of the Comnionwealth, have cognitive deficits that are two standard
~ deviations below the mean and have significant deficits in adaptive functioning
- -which again means that the deficits are two standard deviations below the mean.

:. DrC tigan rev1ewed the Roxbury Court Clinic’s evaluation noting that the
examir er-found the whlle the Appellant fulﬁlled thee criteria for antlsoelal




point an
with ,the general populatlon (A4 D2)

ian’s evaluation of the -Appellant asserting
riod are not valid for
: 'ted-»that thc most rellable

‘ well as cognitive issues can’ aﬁ'ect
tha sychi ession canhavean
¢ stated that one cannot rule in or rule out
ervww with the individual. Dr. Costigan

test scores when reachmg his

_usly recewed on the plcture

that mlght be having an 1mpact

~ On redlrect Dr Costigan was asked to explam the scores: 70-75. He stated that
“the: ctly from the AAMK ‘He explained that if you look to
anual) when making a dlagnoszls, it

vidual’s deficits

t,ﬁ_score that she recerved v

n't 'é-Full Scale IQ score of

unt the tandard error of

{ at16n Would be. 2 standard dewatlons below




: ’v1dua1 who is'18 years of age or
“MR 6.03: (a) she must’ be domiciled in
I Retardation as defined in 115

tlxre_e or more of the .

1a1 :skﬂls , C ty use self dxrectmn, health

ure: and work must 'ex1st. concurrently with sub
"mdlwdual must have mamfested the criteria (a)

ce showed thatthe Appellant has significant
f prox;mately 70 to 75.
at 10sis of mental retardation
o be 2 standardi:dewatlons below the mean, this is
R has adopted the AAMR standard,

the score‘of 70-75 must be apphed

iental dation” and the mcorpo_rated the deﬁmtlon of “significantly
juse the Appellant’s apphcanon for DMR' :




tive to-an IQ test given to the Appellant when she
Full Se aleI cote of78,Id1dn0t give gréétfz S
irst, there was no indication of who gave the
ad/or licensure. Second, there was no report
stmation was available relative to test

Q score was based on_

lant’s 1Q scores on the evaluation done when she was 16
vas administered too soon after the pervious IQ test had
lid. Both parties agreed that the test score should not -

p d, 1 considered it -

ormance during that period-given the problems

she was 20 years

by i Al whe
onsideration, I did

WO

-1 gave some weight to the Full Scale IQ score of 70 obtained by the Appellant when she
was 29 years of age even though it was far beyond the de relopmental period in that it
produceda similar result when compared to the Appellant’s score when she was 18 years
1 month of age. This score was explained by the tester and put into context during his

- testimony. Additionally there were no’ concerns raised about the validity of this test.

" Inmaking my determination relative to the Appellant having significant sub-average
intellectual functioning prior to the age of 18, I also considered corroborating evidence
" in¢luding the Children’s Hospital Evaluation ¢completed when the Appellant was 9 years
5 'months of age and Constance Tencati’s testimony concerning the Appellant’s
' ing the developmental period. The Children’s hospital report pointed out
iad matked delays in a number of areas and that her overall academic

10




MarclaA Hudgms ‘

Hearmg Ofﬁcer '

11




