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October 30, 2006

Re: Appeal of _ - Final Decision

Dear Msé_

Enclosed . please find the recommended decision of the hearing officer in the above
A appeal. She held a fair hearing on the-appeal of your client’s eligibility determination.

The hearing officer's recommended decision made findings of fact, proposed
conclusions of law and a recommended decision. After reviewing the hearing officer’s
recommended decision, | find that it is in accordance with the law and with DMR
regulations and therefore adopt its findings of fact, conclusions of law_and reasoning as
my own. Your appeal is therefore denied.

You, or any person aggrieved by this decision may appeal to the Superior Court in
accordance .with G.L. c. 30A. The regulations governing the appeal process are 115
CMR 6.30-6.34 and 801-CMR 1.01-1.04.

Sinceggly,
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Commissioner
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cC: Marcia Hudgins, Hearing Officer-
Richard O’'Meara, Regional Director
Marianne Meacham, General Counsel

e, "~ Elizabeth Moran Liuzzo, Regional Eligibility Manager

Patrick Murphy, Assistant General Counsel
Victor Hernandez, Field Operations Senior Project Manager
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“hapter 30A. A hearing was held -
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for DMR_

tted by the Appellant numbered Al-5,

| ISSUB PRESENTED

_ Whiether the Appellant meets the cligibility criteria for DMR supports by reason of
*vm;éﬁ't;ﬂéire’cardétién as-set out in 115°CMR 6.03(1).

1. -This Appeal is based on the Appellant’s denial of eligibility for DMR services. |
(D2) | ‘

2. The Appellantis a 20-year-old female who resides in East Sandwich, MA. {1310}

3. Four evaluations of the Appellant’s intellectual functioning before the age of
18 were entered into evidence. (A1, A4-AS5,D-4)

tioning after theage of 18

5. Four assessments of the Appellant’s adaptive functioning were entered into
evidence. (A4, D4-6) ‘




10.

11.

One report of a psychiatric consultation was entered into evidence. Ds)

An Eligibility Report authored by Joel J. Match, Ph.D. was entered into evidence
as well a chart showing the Appellant’s tests and consultations. (D2-3)

A copy of the DMR Manual of Policies, Procedures and Practices, Eligibility
Determination and Needs for Supports and Services June 17, 1996 was entered
into evidence. (A2) :

A copy of an AAMR Fact Sheet: Frequently Asked Questions about Mental
Retardation was entered into evidence. (A3)

The parties stipulated that the Appellant has adaptive limitations across many skill
areas such that there was no issue relative to her having the requisite deficits
required under DMR’s definition of mental retardation or the eligibility
component. Despite this stipulation, evidence was provided relativeto'the = -
Appellant’s adaptive limitations.

In 1992 when the Appellant was 6 years, 9 months of age, Abigail B. Sivan,
Ph.D., a licensed clinical psychologist tested her using the Wechsler Preschool
and Primary Scale of Intelligence-Revised (WPPSI-R). On this test the Appellant
received a Verbal IQ score of 78, a Performance IQ score of 74, and a Full Scale
IQ score of 74. Dr. Sivan stated in her report that on this administration of the
WPPSI-R, the Appellant exhibited intellectual functioning in borderline range.
The tester noted that the Appellant exhibited a relative strength on subtests that
rely heavily on rote memory, while a relative weakness was noted on subtests that
require reasoning and independent problem solving. A second measure of
cognitive functioning, the Columbia Mental Maturity Scale-Third Edition was
administered to the Appellant and was commensurate with her performance on
the WPPSI-R and was also in the borderline range. On the Wide Range
Achievement Test-Revised (level 1) (WRAT-R), the Appellant continued to show
a pattern of strong verbal attainments with less strong reasoning skills. On the
Boehm Test of Basic Concepts-Revised, the Appellant’s performance was
commensurate with her overall level of measured cognitive functioning. The
tester noted that the Appellant’s responses on this measure placed her at the 10™
percentile for middle class children ending kindergarten and at the 1** percentile
for middle class children entering 1% grade. Dr. Sivan concluded that the
evaluation clearly showed that the Appellant functions intellectually in the
subnormal or borderline range. She noted that the Appellant was not inattentive
during the evaluation. Her style of responding slowly and her difficulty
processing sentences of more than a few concepts are indications of her
compromised abilities and her concrete thinking, Dr. Sivan also stated that it
might be beneficial to conceptualize the Appellant’s difficulties as those of a
slower leaner with strong skills of rote memory. She predicted that the Appellant

‘would experience much difficulty with reading comprehension and with the



mastery of amthmetle She did ot offer a dlagnesm of mental e ard

e:was evaluated by

g I. L'ofrber tested the
A ety of tests. Dr. Lorber

L ent an accurate appra.isal of

. presen
_‘an in. He f und the Appellant o have 1mpa1red soclal mdgment and
social conflict resolution skills suggesting the presence of an underlying social
skills deficit. He pointed out that the Appellant was a complex youngster with a
- significant degree of variability in her underlying cognitive functioning. He stated
that the current testing 1ndlcates the [presence. of symptoms consxstent with the

: Appellant revealed the presence of a Adjustment Dlsorder with Anx1ety and a
* significant underlymg social skills deficit. He not offer a diagnosis of mental

retardation. (A1)

.12, In.2000 when the Appellant was 15 years of age she was again evaluaied by Dr.
S ‘Ablgaﬂ B. Sivan. Dr. Sivan tested the Appellant using the WISC-III. On this
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the Appellant put:forth:_ ,

verbal vand=performance subtest scores Accordmg to
: d ﬁ'om thls_test should be: cons1dered

_ the evaluation was though 'iv'be vd On_tlie“WAIS-III __the Appellant obtamed

ntly w

'were hsted as Autlstnc Dlsorder and Borderllne Intellectual Function. Dr. Braaten
concluded that the Appellant’s IQ score overestimates her ability to function

independently and that when her IQ is viewed in light of her overall adaptive
functioning, her capabilities are much more consistent with that of a mentally -
retarded young adult. She did not; however, offer a diagnosis of mental

S retardatlon (D6)

In 1992 when the Appellant was 6 years 9 months of age, her. mother complcted '
a Child Behavior Checklist and the Vineland Adaptive Behavior Scales.” At that

‘time the Appellant s mother noted that the Appellant was below average in her

abilities to dress herself, clear her dishes and pick up her toys. She alsc noted

relative weaknesses in the Appellant’s receptive language and in personal and
commumty daily level skills. Her overall adaptive level was low with an age




e’lq.ui#)aleﬁc’e of 4 years, 4 months: At :t'ha,t"tlm‘e the Appellant’s mother reported

>

the Appellant’s mother testlﬁed on behalf of the Appellant.
e Appellant was adopted and had severe medwal pmblems

= -"f*.have an auditory processmg dlsorder a vestlbular disorder, ”and a bowel d1sorder.

The witness testlﬁed that they began notlcmg problems with the Appellant when_ .
shee began school at age S. They ultimately found out that the Appellant had
autism. Ms. exp amed that the Appellant was tested by Dr. Sivan two
times, once in 1992 and once in 1996, but that she did not have copies of the
reports [ Those reports were submitted by the Appellant at the time her brief was

-ﬁled and have since become part of the record-(A4- 5l

lestlfied that she an'anged to have the Appellant tested by Dr




o 1-aide and-
'vmg ]Ob coachmg

| f.appropnately dress herself. She has 10 con('ept of time.” Thc Appeﬂam is on ‘;SL

19.

Frederick Johnson, Psy.D., a psychologist employed DMR testified as an expert .

witness. He testified that he was familiar with the case. He stated that another

, DMR psychologlst, Dr J oel Match had found the Appellant mehglble for DMR

ified that he had
th t__ ecision. (D1) -

Dr. Johnson stated that approxnnately 75% of his time is spent domg eligibility
: '_detennmatlons for DMR. He stated that although all mformatmn is helpful in
- understanding the apphcant he is primarily interested in IQ scores and adaptive
“behavior and whether or not there is another illness‘that may be causing ﬂm
_applicant’s deﬁclts :




fs_Dr Johnson stated that_ asa ps' hologlst he follqws the guldehnes- toutinthe.

" DSMEIV in making a diagnosis of mental retardation. He stated that the DSM:IV

‘ talks about IQ scores of 70 or below and adaptive deficits in a number of arcas.

After reviewing the DSM-IV- TR (text revxsxon_), Dr. Johnson stated that general
intellectual functioning is defined by an IQ obtained by assessment. Significantly
sub-average intellectual functioning is defined as an IQ of about 70,
approximately 2 standard deviations below the mean, the mean bemg 100. He
‘statéd that. generally a'standard deviation is 15 points although it varies depending
on the test-and the age of the i1 jd1v1dua1 He stated that the Wechsler type tests are

. generally accepted by professionals in his field. -




- Dr. Johnson explained that IQ scores between 70 and 79 are cons1dered borderline
 intellectual functioning. He stated that 80-89 would be low average intellectual
functioning. ‘He stated that 69 and below would be considered to be in the

extremely low range of mtellectilal functioning: This used to be labeled as mentai
1 iat the DSM IV T states tha_t in ordgr to

Dr. Johnson stated that he does not believe that the Appellant has significantly
sub-average intelligence as demonstrated on IQ tests using the definition that
clinicians use. In some areas she has significant strengths and in some areas, she
has sjgnificant weaknesses, but taken as a whole she does not meet the criteria for
51gn1ﬁcantly sub-avcrage mtellectual functlomng '




. for \ . ) ]
' explamed the tenn learmng, dlsabthty and stated_"that it refers to assumed difficulty
* ot lack of capaclt' in a-certmn area of mtellectual functlomng as opposed to a

Dr. Johnson rcvxewed Dr. Bregman’s report. The report characterized the
Appellant has havmg high ﬁmctlomng autism. and a_ leanung dlsabxhty in

Dr. Johnson stated that he exercises his clinical judgment in making
determinations of eligibility. He exercises that clinical judgment to determine an
. individual’s level of cognitive functioning. He is looking at other people’s
A evaluatlons in an effort to conﬁrm a diagnosis of mental retardation.

_‘opmlonto”’ S0 degree that t
" level is within the borderhne range and as such: does not meet the criteria fora

diagnosis of mental retardation.




iy diagnosishe’ s the DSM— .

‘psycholog in der to defend" ,
is n(')tf'requv} red. by law, but it is considered the standard for use in the

1 Y ity to evaluate
ge of the Appellant is basex s review of the
th her He agreed that he’ would not normally ‘

“ Dr. Johnson agreed that the 1992 AAMR definition also uses tha‘t range (70-75) in

-average. He agreed that the AAMR definition
s-that -‘the standard error of measurement in most IQ tests is 5:50 that the

over for revisions: He agreed that the. current manual is still in effect. He agreed

that the manual states that the 1992 definition of mental retardation defines

significant sub-average 1ntellectual functioning through scores of 706-75 on an

- individualized IQ test.. Dr. Johnson stated that although the manual was used in
vmakmg a determination in this case that it does not dictate his practice. He stated

that he is aware of the language and what it means. (A—2)

10




_peréeniﬁge of mleldualSmth autistir also have mental

The 1ssue as to whether or not the Appellant had a speclﬁc learning disability
: - Hlanit’s counsel. - Although such a

o defi ' reasoning and applied pi 1g v
‘isngmﬁcantly sub-average cogm ive deﬁclt (D4-5)

by Dr Slvan (Fulli Scale IQ score — -70), he would want to- look at current testing -
“because that test was only 2 sample of behavior and it would only tell how the

" individual was doing at that time, not how she was performmg after the
‘-'developmental period. ‘He stated that he would not make a decision pending
further testmg He sald testmg would be relevant atage 18. (D4)

_ v at when herIQ is
viewed in ligh : g, ities are much more-
consistent with that of a xmldly mentally retarded young ‘adult”. Dr. Johnson

testified that Dr. Braaten statement does not mean that she feels the Appellant
“meets the diagnosis for mental retardation. (D6)




same way as surement would be consideréd. Dr. -

shnsor stated that he was not familiar with Dr. Flynn’s testimony in death
of informati

aunderway to produce
*He stated tha the opinion of the
t, scores are slowly increasing over time.

author of the Flyn

tated that intensive s‘peqia‘li' educ;_ltion could help to raise someone’s
re s hierefore probably no fixed 1Q score for an -

On sedirect, cotnsel for DMR reviewed the 1992 AAMR definition of mental
retardation.. He stated that the DMR regulation, the AAMR definition and the
M-IV are somewhat consistent. .He stated that the DSM-1V is helpful to him

Dr. Johnson explained that in observing the Appellant at the informal conference,
he noted that while'she spent most of her time coloring, when she heard
something being said that she didn’t like she responded. He opined that this
might be why in one evaluation she was characterized as having high functioning
autism. Dr. Johnson again made the poini that he believes that the Appellant’s
. functional limitations arise out of her autism. Dr. Johnson stated that he had no
' whohad tested the:Appellant and .

reason to question the findings of the clinicians v
" 'hie found nio diagnosis of mental retardation in any o

- that there was no -_quest-lon that the Ap sellant was mlpan*ed

Dr.J ohnsoxii'_téstiﬁeil that while -the_Fl_ynn"Eﬂ‘éct iS’falked about, he does not feel

 that it has had a tremendous impact in practice.




e dropmrscores from't
‘ j'_vdro' in score from the WISC-III to the WISC»IV He agreed that more recently

FINDINGS AND CONCLUSIONS

o "pports,anm" :
' “older must'meet forth at 115 CMR6.03: (a shc ‘must be dommled in
- thy Commonwealth (b) she must be a person with Mental Retardation as defined in 115
: ' -.ahzed supports in three or more of the
¢ 3 'hvmg, commumty

50y 123B
, y dGVeloped-or nnpalred mtelllgence as: detertmned by chmccﬂ
‘authormes as descrlbed in the tegulations of the department is substantially limited in his
ablhty to learn or adapt, as Judged by established standards available for the evaluation of
a person s ablhty to functlon in the community.” Consistent with its statutory mandate,
: e an Assoclatxon on Mental Retardation (AAMR) 1992

13




tations in'two or more of the following ‘adaptive skill areas:
. communication, self care, home living; social skills, community use, self direction, health
*and safety, functional academics, leisure and work must exist concurrently with sub

» Mg , and the individual must have.manifested the criteria (a)

aces her solidly in the borderline

the WAIS-HII

one score, a 70 raised significant questions relative to a

expert testimony, a score of 70 is 2

d be considered to be evidenceof
rily before. the

. In making my decision, only e,
gnosis of mental retardation. According to

" 'Ifind that even if the traiimatic eventhad no effect on her score on that test, the

. ‘Appellant has failed to meet her burden of showing by a preponderance of the evidence
" that she has significant sub-average intellectual functioning as required by the 1992

- AAMR definition of mental retardation. _

[imitations ib-average intellectus functioning which

has been further defined as an 1Q score o 2ppro imately 70-75 or below. The term

 approximately does not mean that the individual must score a specific number; rather it
leaves room for a margin of error of plus or minus 5 points as well as for the exercise of
clinical judgment. In making a judgment as to whether an individual’s scores meet the

ignificantly sub-average, clinicians take into account the margin of error as
well as consistency in sc ores over time. Although the majority of fant”
scores fit within the range of 70-75, it was the judgmen tof all the:

as an JQQ score of app:




cision of the Depa ient may-appeal to the

L.c.30A[HSCMR 634(5)].
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