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@ Executive Summary

Every New Yorker should understand his or her prescription medication labels and should have
safe access to prescription medications. Make the Road New York (MRNY), Center for Popular
Democracy (CPD) and New York Lawyers for the Public Interest (NYLPI) have championed the
issue of safe access to prescription medications in New York State by advocating for the passage
of legislation designed to address patient safety. As a result of our efforts, the efforts of
Governor Andrew Cuomo’s Medicaid Redesign Team (MRT), and the New York State
Legislature, pharmacy language access and label standardization legislation (SafeRx) was passed
in the New York State Budget in April 2012. This is the first state law of its kind in the United
States, propelling New York as a leader in protecting consumers.

While enactment of SafeRx has been a tremendous victory, the New York State Board of
Pharmacy (SBOP), comprised of pharmacy industry representatives, is tasked with developing
regulations to implement SafeRx before it goes into full effect. In response, we are producing
this report to make recommendations that balance consumer interests with industry interests,
and that are based on medical literature and industry best practices. In Part One, our report
describes what is required under SafeRx and includes answers to frequently asked questions
about SafeRx. In Part Two we discuss our SafeRx recommendations. These recommendations
are as follows:

(1) Pharmacy Primary Languages

e Apply a straightforward approach that requires translation in the top 6 or 7 non-English
languages spoken throughout the state, or

e Use Census and other relevant data to determine the top languages spoken by 1% or more
of the limited English proficient (“LEP”) population in a given area, rather than 1% of the
general population.

(2) Notification

e Use a standard message regarding patients’ rights and translate that message in multiple
languages (e.g. “I Speak” flash cards in multiple languages).

e Require pharmacies to include a Pharmacy Customer Bill of Rights for Language Services on
their websites.

e Require pharmacies to engage in broader outreach to inform LEP consumers of their rights
to language assistance services and the availability of such services.

(3) Mail Order Pharmacies




Commit to an accelerated study and review of existing systems and processes in place at
mail order pharmacies, including efforts already underway to improve language services
delivery. Provide meaningful inclusion of the perspective of LEP consumers and patients in
any study that is conducted.

(4) Liability

(5)

(6)

(7)

Institute a plan to monitor covered pharmacies’ compliance with the law.

Waiver

Eliminate the waiver option. Consult with the Office of Civil Rights for Region Il of the US
Department of Health and Human Services (HHS OCR) as well as the Federal Coordination
and Compliance Section of the Department of Justice (DOJ) to ensure that state policies
and procedures comply with federal law.

Standardization

Include some of the United States Pharmacopeial standards as a starting point to create
more comprehensive label standardization regulations. Include input of consumer groups,
advocates for special populations, pharmacists, physicians, other health care professionals,
and other key stakeholders.

Prescription Pads

Require that a box be added to the official paper prescription pad similar to the current
dispense as written (DAW) box that a prescriber can initial or check if a patient is LEP.
Similarly require a check box for prescribers using electronic prescription forms.

Add a line immediately adjacent to this box for the prescriber to write in the patient’s
preferred language, or use a drop-down menu for prescribers using electronic prescription
forms.

Incorporating the recommendations in this report will ensure that the SafeRx regulations

operate as intended, where millions of consumers in New York have access to patient-

centered medication instructions and language assistance services.



8 Part One: SafeRx Overview and Frequently Asked Questions

l. Overview

s+ SafeRx is designed to ensure maximum access to language assistance services in
pharmacies for those who have difficulty using prescription medications safely and
effectively due to language barriers, disability, or age-related cognitive and visual
impairments. SafeRx is incorporated into New York State law as amendments to the
Education Law and the Public Health Law and includes the following provisions:

Prescription Pads: Requires regulations to modify prescription forms and electronic
prescriptions so that they include a section where a prescriber may indicate if a patient is LEP
and the patient’s preferred language. The prescription will not be invalid if this section on the
form is not filled out.

Interpretation and Translation: ! Requires covered pharmacies to provide free, competent oral
interpretation services and translation services to LEP individuals in that customer’s preferred
pharmacy primary language. The translation may occur in a separate document that
accompanies the LEP individual’s medication.

Covered Pharmacy: Defines a ‘covered pharmacy’ as any pharmacy that is part of a group of
eight or more pharmacies, located within New York State and owned by the same corporate
entity. A corporate entity shall include related subsidiaries, affiliates, successors, or assignees
doing business as or operating under a common trading symbol.

Pharmacy Primary Language: Defines ‘pharmacy primary languages’ as those languages spoken
by 1% or more of the population, as determined by the US Census, for each region. Regions are
to be established by regulation. Covered pharmacies are not required to provide translation or
interpretation of more than seven languages in any region.

Mail Order Pharmacy: Requires mail order pharmacies to provide free, competent oral
interpretation services and translation services to LEP individuals, but first, a study must be
conducted to determine how to implement this provision of the law.

Notification: Requires covered pharmacies to post notification of translation and interpretation
services, with the size, style and placement of the notice to be determined by regulations.

Liability: Prevents covered pharmacies from liability for injuries resulting from the actions of
third party contractors hired to provide language services as long as the pharmacy entered into
the contract reasonably and in good faith and was not negligent.

Waiver: Calls for regulations to establish a process that allows covered pharmacies to apply for
a waiver from compliance with offering language services.



Standardization: Requires regulations to develop standardized patient-centered data elements
on prescription labels consistent with existing technology and equipment.

Local Law: Permits stronger language access requirements in cities with a population of
100,000 or more.

Il. Frequently Asked Questions

®,

%* This section provides answers to key questions about why and how SafeRx applies to
pharmacies.

1. Why Focus on Pharmacies? Are Other Providers Required to Provide Language Assistance
Services?

While SafeRx focuses on pharmacies, other providers, like hospitals, are required to provide
language assistance services. Title VI of the Civil Rights Act requires recipients of federal
funding (including Medicaid and Medicare payments) to provide language assistance services
for LEP individuals who may require them.? Such federal language access requirements have
actually been around since the 1960s, but research has shown that pharmacies are less likely to
provide the necessary and legally mandated language assistance services than hospitals, even
though they frequently encounter LEP customers.>

Standards that guide providers have also been in existence,* but pharmacies have not been up
to speed in using these standards when compared with other providers. The National Standards
on Culturally and Linguistically Appropriate Services (CLAS), for example, are directed at health
care organizations and individual providers. Several of these standards are current federal
requirements for all recipients of federal funds and the other standards are CLAS guidelines
recommended by the Office of Mental Health for adoption as mandates by federal, state and
national accreditation agencies.”> Now, with the enactment of SafeRx, pharmacies similarly
have guidance on how to comply with their federal obligation to provide language services.
This is critical since pharmacists cannot simply refuse to fill a prescription based on language, as
this would constitute discrimination.®

2. Which Pharmacies Must Provide Language Services?

SafeRx defines which pharmacies fall under the definition of a “covered pharmacy” and
therefore must provide language assistance services.” Under SafeRx, a covered pharmacy is
defined as “any pharmacy that is part of a group of eight or more pharmacies, located within
New York State and owned by the same corporate entity.” A “corporate entity” is defined as
including “related subsidiaries, affiliates, successors, or assignees doing business as or operating
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under a common name or trading symbol.” The definition of a corporate entity reflects the
notion that while pharmacies throughout New York State may be subject to different corporate
structures—which change over time given the nature of mergers, acquisitions, consolidation,
sale of stock and other corporate decisions—this should not serve as a bar to providing

language services or a reason for pharmacies to escape their federal obligations.

3. Is.it Possible to Provide Competent Language Assistance Services?

(a) Provision of Competent, Quality Language Assistance Services

Contrary to requiring haphazard, anything-will-do language services, SafeRx requires
competent, quality language assistance services. The importance of competent language
assistance services is well established in the medical literature and SafeRx is directly responsive
to this prevailing consensus.® Individuals who are LEP face significant harm when they take
medications improperly or do not take them at all due to a lack of access to quality language
assistance services. Therefore, a pharmacy cannot simply use Google Translate or request that
a child accompanying an adult provide interpretation or translation services to meet their
language assistance obligations, both of which likely lead to patient misunderstanding of
medication information. Instead, SafeRx provides pharmacies with the flexibility to conduct
their own due diligence, but still requires that they provide competent services.

(b) The Technology to Provide Language Assistance Services Exists

To facilitate the provision of competent, quality language assistance, there is technology that
exists and continues to expand in growing recognition of the importance of language services.
Numerous telephone services that provide interpretation support for pharmacists who are not
bilingual and want to counsel patients in a language they can understand are available. Also, a
number of label translation companies that focus on language in the medical context exist that
provide high-quality translation medication labels.

Companies such as RxTran, a label translation company, and Meducation, a linguistically
competent patient education tool for pharmacies, emerged in response to the growing need
and demand that has resulted from improved enforcement of language access requirements at
the state and local level. RxTran, for example, provides translations in 25 languages and utilizes
a thorough quality control process to reduce the chance of error. Its protocol requires that
three experts review all content that is translated and submitted to the client, and they also
must be professional translators, native speakers of the target language, and have a science
degree and experience in the appropriate industry. RxTran even provides translation of FDA-
approved Medication Guides, which can be downloaded instantly when needed.



Likewise, Meducation provides translation in 11 languages and provides this information at a
56" grade reading level in consideration of patients with low health literacy. Additionally,
Meducation uses a double verification method where its translations are done by a qualified
medical translation agency and then further verified by a second independent medical
translation agency. This should not be read as a specific endorsement of one service over
another, and instead should be seen as examples of companies that exist to provide competent
language assistance services in the medical context. These kinds of services also help address
the concerns that pharmacy personnel may have regarding incorrect translations, since these
service providers specifically focus on medical and scientific translation.

Additionally, the National Health Law Program (NHelP) has published a Language Services
Resource Guide for Pharmacists that includes a comprehensive listing of language services
providers nationwide and tools for pharmacies to use in evaluating and selecting high-quality,
competent providers.9 Moreover, since the publication of this document, a national
certification process for health care interpreters has been established, allowing for further
quality control in the field.'® These resources provide pharmacies with the flexibility needed to
meet their consumers’ language assistance needs in a competent manner.




B Part Two: SafeRx Recommendations

«»* This section discusses specific recommendations surrounding the development of
regulations that are required before SafeRx is fully implemented. Under SafeRx, the
Commissioner of the State Education Department (SED), in consultation with the
Commissioner of Health is required to develop regulations. However, as the body
responsible for advising and assisting the SED with pharmacy regulation, the New York
State Board of Pharmacy (SBOP) is responsible for developing a draft of SafeRx
regulations before final approval from SED. As a result, these recommendations are
primarily addressed to the SBOP. The SBOP is a body that consists of pharmacy industry
personnel, and does not include consumer or advocate representatives. This lack of
other stakeholders underscores the importance of providing recommendations that
help protect the interests of those who stand to be most affected by SafeRx regulations
developed by SBOP and approved by SED. Therefore, our recommendations reflect best
industry practices and serve as a straightforward means of ensuring maximum access
to language assistance services for those who are LEP, elderly and who otherwise have
low health literacy.

I.  Pharmacy Primary Languages:

SafeRx calls for regulations that define regions where language assistance will be provided in
those languages spoken by 1% or more of the population.'! However, the SafeRx regulations
defining regions must balance maximal inclusion of the many diverse populations of New York
State with ease of administration for covered pharmacies. Determining the pharmacy primary
languages should be accomplished through applying a uniform state standard where covered
pharmacies provide language assistance services in the top 6 or 7 non-English languages across
the state. While the law currently ensures that pharmacies are not required to provide the
services in more than 7 languages, using a straightforward approach where all pharmacies
provide the same 6 or 7 non-English languages would be most effective because it encourages
consistency. Therefore, we recommend that the SBOP:

In 2008 for example, the New York State Office of the Attorney General (OAG), prompted by
consumer complaints, investigated and reached settlement agreements with seven of the top
chain pharmacies operating in New York State'? to improve their language assistance services



after finding that they failed to provide such services. Pursuant to those settlement
agreements [an example is attached as Appendix A], those chain pharmacies were required to
provide translations in the top six languages spoken in New York, with five additional languages
to be added over time based on the pharmacies’ internal data collection. A similar approach
was taken for the New York City Language Access in Pharmacies Act. Notably, almost 90% of
LEP individuals in New York State speak one of the top seven non-English Ianguages,13 ensuring
that the vast majority would be able to access services if this approach is taken. Further, a “top
7” approach is also administratively straightforward for pharmacies themselves, which can roll
out a single system of language services delivery across their company, rather than modifying
their services for smaller regions or localities.

There is no reason to “recreate the wheel” and develop a new system for determining
pharmacy primary languages. Existing approaches are already in place and are working
effectively. The OAG, for example, continues to monitor the compliance of the pharmacies that
entered settlement agreements, finding that these pharmacies’ provision of language
assistance in the top languages has not posed major problems.** A change may only foster
disruption, impose unnecessary costs, and lead to consumer confusion. Additionally, this
straightforward approach reflects the position advocated by the Chain Pharmacy Association of
New York State testimony before the Senate Finance Committee and Assembly Ways & Means
Committee on February 8, 2012 [an excerpt is attached as Appendix B], whereby a single state
standard was recommended. Applying a single state standard such as “top 7 languages”
ensures administrative ease, compared to analysis and application of a multitude of regional
standards. From there, pharmacies covered under SafeRx have the flexibility needed to
determine the best means of providing language assistance services, including how to provide
translation, and whether to hire bilingual pharmacists or use a telephone service to interpret
medication information. This flexibility and implementation of a top 7 approach create a
straightforward means of implementing language assistance services.

Further, while SafeRx does not require covered pharmacies to provide language assistance
services in more than seven languages, the law also does not limit the ability of pharmacies to
provide language assistance for individuals who speak languages other than the top seven.
Indeed, providing interpretation services in any language would be fairly simple to do in
instances where a language phone line is used, as the pharmacy will already have arranged
provision of services and need only make a phone call and request the language in question.

In the alternative, we recommend that the SBOP apply a common approach taken in other
health and critical non-health settings to determine “pharmacy primary languages” and:
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This approach ensures that translation services are available to those who actually need them,
and that health care providers are not using resources to translate documents into languages
spoken by individuals who are also English proficient. The New York State Department of Health
hospital language access regulations utilize the 1% of LEP threshold."® The relevant “region” or
service area for the determination of pharmacy primary languages should be defined broadly
enough to cover the communities that require essential services, but with a view toward
administrative simplicity.

Il. Notification of Rights to Language Services

SafeRx requires promulgation of regulations pertaining to the size, style and placement of
notification signs for patients’ rights to language services in pharmacies.16 Adequate
notification is essential to ensure that both patients and pharmacists are reminded of the
availability of language assistance services and are encouraged to use the services. We
recommend that the SBOP implement best practices with respect to notification, including
conspicuous placement of notification at pharmacy entrances and pharmacy counters. We
further recommend:

LEP individuals can point to the language they speak to signal to a service provider that they
need interpretation and translation services in that language [Please see a sample attached as
Appendix C].*” In addition, in implementing the New York State Financial Assistance Law, the
Department of Health developed multilingual signs that informed patients in over a dozen
languages of their right to financial assistance in hospitals [Please see a sample attached as
Appendix D].

In the pharmacy context, such signage has been required under the settlement agreements
that the OAG reached with seven major chain pharmacies operating in the state. In addition to
requiring multilingual signs to be conspicuously located at or near the pharmacy counter, the
settlement agreements required notification of a Pharmacy Customer Bill of Rights for
Language Services on the pharmacies’ website as well. The specific language required is as
follows:



.

(Pharmacy Customer Bill of Rights for Language Services: )

The right to understand all information necessary to ensure the safe and effective
use of prescription medications.

The right to receive counseling from a pharmacist in the language you speak.

The right to interpreter services to ensure that communications with a pharmacist
can take place in your language.

The right to have vital documents, such as the directions for use of a prescription
drug, translated into your language or explained to you by an interpreter.

The right to file a complaint with the pharmacy if you do not receive assistance or if
any staff member violates these rights. J

Therefore, we recommend that the SBOP:

Several pharmacies already have such signage in place as a result of settlement agreements,

they will face no additional burden and would also have the added advantage of consistency

across the board. Pharmacies covered under SafeRx but not covered under the settlement

agreements would therefore have a model of signage that can be posted.

Doing so will ensure that LEP consumers use available interpretation and translation services.

Potential methods of outreach might include:

Placement of ads in local media outlets (newspaper, radio, TV, internet). After
signing settlement agreements with the New York State Attorney General, Rite-Aid
Pharmacy, launched precisely such an ad campaign to signal that they were
welcome to and able to serve LEP communities [please see a sample attached as
Appendix E].

Telephone notification regarding the availability of language assistance services.
Many patients interact with their pharmacies via telephone, which offers an
important opportunity to inform patients of the availability of language assistance
services.

Collaboration with local community-based organizations and other groups that have
extensive interaction with LEP individuals. Health plans and other health care
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entities often participate in local health fairs and events and conduct outreach to
local organizations in order to expand outreach and market share.

IIl. Mail Order Pharmacies

SafeRx requires mail order pharmacies to provide free, competent oral interpretation and
written translation services to individuals filling prescriptions through mail orders, pending the
completion of a study and formal rulemaking process developed through regulations.18

Some mail order pharmacies have already been required to evaluate the adequacy and the
efficacy of how to deliver language assistance services. In 2005, for example, the U.S.
Department of Health and Human Services Office of Civil Rights (HHS OCR) investigated the mail
order prescription benefits manager, Medco Health Solutions, Inc. (Medco) in response to a
consumer language access complaint.’® To resolve the complaint and in recognition of the
“business need to address the issue of language assistance services,” Medco provided HHS OCR
with written assurances to implement a series of corrective actions [attached as Appendix F],
which included:

e The launch of a multi-year “Other Than English Language” project designed to
evaluate and improve Medco’s systems, process, policies and procedures for
providing language assistance services;

e Expanding the number of Spanish-language bilingual staff and creation of a system
to re-route Spanish speaking patients to these bilingual advisors and staff;

e Evaluation of a multilingual, starting with Spanish, “tagline” on Medco documents
directing patients’ to a phone assistance line with bilingual staff and/or interpreter
services;

e Translation of key Medco written and web communications;

e Assessment of bilingual staff language capabilities; and

e Improvements to Medco’s computer system to enable LEP patients to be “flagged”
for language assistance services.”

Medco was also able to make interpretation services available in over 150 languages through a
designated phone interpretation contract. The provision of language assistance services, and
the mechanisms by which to provide them, is therefore not a new issue for mail order
pharmacies. Mail order pharmacies have already begun to explore language access on a
national level and the systems that mail orders have in place to ensure language access are also
very similar to those required of bricks-and-mortar pharmacies.

In light of this background, we recommend that the SBOP:
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Given the strides that have already been made in understanding how language services are
utilized and delivered in the mail order context, as evidenced by the Medco OCR agreement,
the state need not spend a full year conducting a study before promulgating regulations. We
additionally recommend:

In the Medco case described above, the company canceled a prescription refill for a patient
with a chronic medical condition when he failed to respond to requests for action provided to
him in English only. This is but one example of the threats to health that can occur when mail
order pharmacies do not abide by federal obligations to provide language assistance. The harm
caused when pharmacies fail to provide language assistance services is grave and extends to
consumers who use mail orders to fill their prescriptions. Such consumers can speak about the
details of the problems that are caused when mail orders do not provide language assistance.
Therefore, including consumer voices in the study conducted by the state pursuant to SafeRx
will be essential in ensuring that such harms are significantly reduced and that services are
designed in a manner that promotes equal and safe access.

As is the case with retail pharmacies, mail orders are bound not only by existing local and state
law but also by federal civil rights mandates that represent a floor for the standards of language
assistance provision nationwide. Put simply, the state cannot require less of mail order
pharmacies operating in New York than would be required of them nationally. Any study
conducted by the state must therefore also include an analysis of existing legal requirements
and best practices. Many resources exist that can facilitate such an analy:;i:;.21

IV. No Liability for the Actions of Third Parties

Under SafeRx, covered pharmacies are held harmless for liabilities stemming from the actions
of third parties.?? We understand the concern about pharmacy liability and the desire to ensure
that covered pharmacies are not penalized for the injuries that may result from the actions of
third party contractors. To help prevent liability, we recommend that the SBOP:




To facilitate covered pharmacies’ compliance with the legislation, monitoring can be of great
use because it allows a body with expertise to provide specific input and feedback about a
covered pharmacy’s compliance with the law. Pharmacies have and can be held liable for
failing to provide language assistance services. Thus, monitoring may help circumvent the types
of complaints that led to the OAG investigation discussed above. In that investigation, the OAG
found that seven chain pharmacies across the state had failed to provide language assistance
services and reached settlement agreements with those pharmacies. After these agreements
were reached, a statewide survey of pharmacies’ compliance with the settlement agreements
was conducted in 2010, and found significant improvements in the provision of language
services.”> Monitoring helps protect both the covered pharmacy and the consumer by
providing the guidance needed to prevent the liability that may result from a pharmacy’s failure
to provide appropriate translation and interpretation services, and it provides consumers with
access to better services.

V. Ability to Seek a Waiver

Under SafeRx, covered pharmacies may seek a waiver from providing the language assistance
services.”* However, the waiver provision is incredibly troubling. First, the intent of SafeRx is to
define and make clear which pharmacies have a federal obligation to provide language
assistance. Second, since SafeRx sufficiently defines the appropriate pharmacies that have a
federal obligation, a waiver would permit a pharmacy to be noncompliant with federal law.
Third, a waiver eliminates the consumer’s voice on whether or not services should be provided.
Therefore, we strongly recommend that the SBOP:

SafeRx operates above a floor of federal civil rights law, which mandates that all recipients of
federal financial assistance, including Medicaid and Medicare reimbursements, provide access
to their customers without discrimination on the basis of race or national origin.”> The U.S.
Supreme Court has determined that failure to provide language assistance services constitutes
discrimination on the basis of national origin.’® Chain and mail order pharmacies, described as
“covered pharmacies” under the legislation, fall clearly within the purview of these federal civil
rights requirements, as they receive substantial Medicaid and Medicare payments through their
patients. As such, the pharmacies covered under SafeRx are required by federal law to provide
language assistance and may not be exempt from providing these services under state law
given the requirement to counsel patients.
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Several of the “covered pharmacies” are subject to settlement agreements with the OAG that
are predicated on their compliance with federal law and require significant improvements in
the pharmacies’ provision of language assistance services. As discussed above, Medco is
subject to a similar agreement with HHS OCR.?” Given the longstanding and overriding role of
federal civil rights law in this area, any regulations promulgated to implement the SafeRx

legislation must seek to foster compliance with existing federal mandates, and not undermine

them. Thus, it would be inappropriate for a covered pharmacy to seek a waiver from its federal
obligation.

In the event that the SBOP decides to provide a waiver process—that conflicts with federal
law—such a waiver must only be permitted in the most limited of circumstances. Waivers must
be extraordinarily rare and only applied where a covered pharmacy has demonstrated every
effort to comply with its obligation to provide language assistance. As seen in the example of
the OAG settlement agreements, a weak waiver process can trigger state and federal
investigation of covered pharmacies. Therefore, we recommend:

The U.S. Department of Justice (DOJ) has published Guidance to Federal Financial Assistance
Recipients Regarding Title VI Prohibition Against National Origin Discrimination Affecting
Limited English Proficient Persons [attached as Appendix G].2 In this guidance document, the
DOJ established a four-factor language assistance test requiring recipients of federal funding to
take reasonable steps to ensure meaningful access to its services by LEP individuals and
compliance with federal law. These four factors include review of (1) the number of LEP
individuals served by the program;? (2) the frequency with which LEP individuals come in
contact with the program;®° (3) the nature and importance of the program; and (4) the
resources available to implement the services.’>  Given that covered pharmacies are not
exempt from providing language services under federal law, and must take a number of
precautions to comply with federal law, there should not be exemptions made available under
state law.

Providing language assistance services improves delivery of healthcare and increases efficiency
of distribution of government services to LEP individuals, consequently decreasing the need for
long-term and more costly services to the State and to society.32 Thus, we strongly
recommend that a covered pharmacy not be permitted to waive the SafeRx requirements
and that HHS OCR or DOIJ be consulted to help ensure that there is no violation of federal law.
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VI.

Standardization

We appreciate the requirement calling for development of rules and regulations regarding
standardized patient-centered data elements on prescription drug labels.>® There is significant
medical literacy research that discusses the problems that consumers have faced in attempts to
understand medication prescription labels, which are often complicated and difficult to
understand. As an initial matter, nearly half of all adults in the U.S. lack the skills needed to
understand health information including instructions on medication levels, and for those who
take multiple medications, who have low health literacy, and who are LEP, the risk of
misunderstanding medication instructions is significantly higher. **

Several factors contribute to patient misunderstanding of medication labels. In addition to
language barriers, research has shown that even in English, the medication information
provided on prescription labels is presented in a confusing manner that increases likelihood of
medication errors. For example, some medication instructions fail to provide critical
information such as explicit dose frequency or precise timing of medication administration.*
Further, some prescription labels lack warnings regarding potential adverse effects altogether.36
Even when warnings are included, consumers often have difficulty understanding them because
of word choice, message length, compound sentences requiring multiple steps, confusing icons,
and use of misleading colors where text highlighted in certain colors is mistaken as a suggestion
rather than an actual warning.37 Research has even shown that patients become confused
when the largest item on a label is the pharmacy logo, and other components such as
medication instructions and warnings are considerably smaller in font size.*®

Significant research has been conducted on the steps that can be taken to make prescription
labels more patient-friendly and reduce medication errors. Standardization of signatura (sig)
messages—drug label dosage instructions—is a process that can help improve readability and
help reduce medication errors.>® Standardization of medication instructions will help reduce
the problems associated with labeling because it incorporates evidence based techniques that
have been shown to improve prescription readability and understanding.40

To aid in the creation of standardized, patient-friendly labels, the U.S. Pharmacopeial
Convention (USP) is developing a new national standard for prescription labeling. The USP is the
nonprofit scientific organization that sets FDA-enforceable standards for the quality, purity and
strength of medicines in the United States. We recommend that the SBOP:




= (a) Organize the prescription label in a patient centered manner

This standard calls for organizing prescription label information in a way that best reflects how
most patients understand medication instructions, featuring the most important information
for safe and effective understanding and use. For example, the layout should present
information in order of importance and should include information such as the name of the
medication, instructions for use, contraindications, precautions and warnings, how the
medication works, side effects, contacts for emergencies and additional information sources.*
Further, such information should be presented in a way that is based on well-known cognitive
principles such as:*?

e Information load (amount of information presented)

e Study time (the amount of time someone will actually spend reading the information)

e Chunking (breaking items up into smaller pieces of information)

e Depth of processing (the way information can be processed to increase memory)

e Linguistic coding (naming or coding information)

e Use of prior knowledge (knowledge from previous experiences that make it easier to
learn and recall new information).

(b) Emphasize instructions and other important information to patients

This component of standardization calls for prominently displaying information that is critical to
a patient’s safe and effective use of the medicine, including the patient’s name, drug name and
strength, and clear directions for use. Less critical information such as the pharmacy name and
number should not supersede critical patient information.

w (c) Simplify language

Building on the cognitive principles listed above, language on the label should be clear,
simplified, concise and familiar. Unfamiliar words such as Latin terms and unclear medical
jargon should not be used. Translation of sigs, or drug label dosage instructions, should also be
used to further clarify the information presented.

w (d) Give explicit instructions
Instructions should clearly separate the dose itself from the timing of each dose and use
numeric characters. For example, saying “take 2 tablets in the morning and 2 tablets in the
evening” rather than “take two tablets twice daily,” more clearly distinguishes the timing for

taking each dose. A universal medication schedule (UMS) may be used to assist with this as
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well, as this schedule includes four standard times for dispensing of medication: morning, noon,
evening, and bedtime.** This schedule, which accounts for nearly 90% of how medications in
pill form are prescribed, can help eliminate the confusion surrounding when to take medication
and simplifies labeling instructions.*

« (e) Improve readability
The label type should use the following to ensure optimal readability:

e High-contrast print such as black print on white background

e Large font size (e.g., minimum 12-point Times New Roman or 11-point Arial)

e Horizontal text only

e Adequate white space between lines of text (e.g., 25% to 30% of the point size, or
double-spacing), especially to distinguish sections on the label

e Highlighting, bolding, and other cues that emphasize patient-centric information

« (f) Limit auxiliary information

Labels, stickers, or other supplemental information should be expressed in simple and explicit
language that is minimized to avoid distracting patients with nonessential information. This
includes limiting use of pictographic icons, which are frequently misunderstood by patients, and
which can be ineffective at improving understanding compared with simplified text alone.*® At
best, the effectiveness of icons is inconclusive and there is not enough evidence sufficient to
support exclusive use of pictographic icons.”” When considering cultural diversity, linguistic
diversity, and diversity of age, and how these factors impact the way in which one interprets a
pictograph, it is not difficult to understand how using pictographic icons without clear, concise
written instruction can be confusing for patients and misunderstood, rather than helpful.

w (g) Include accommodations to address special populations

By adopting standardized labeling, special populations such as those who are limited English
proficient, the elderly, children and their caretakers, those with disabilities, and those who
otherwise have low health literacy and have trouble understanding medication instructions, will
be better equipped to understand prescription medication instructions. Consumers and
advocates for these special populations must be included in the process to develop patient-
centered labeling, as they are most equipped to provide guidance on other areas of concern
with labeling and can provide solutions to address these problems.

19



VIl. Promoting Language Accessibility on New York State Prescription Pads

SafeRx requires the Department of Health (DOH) to promulgate regulations modifying the
official paper and electronic New York State prescription pad so that a prescriber may indicate
(1) if a patient is LEP and, if so, (2) the patient’s preferred language. *® The modification of the
official prescription pad will not only provide a signal to pharmacies to ensure that language
assistance is made available, but it will also serve as a check for the prescriber to ensure that he
or she too is providing the necessary services.

To update the prescription pad format, we recommend that the DOH:

For electronic prescriptions (prescription forms filled in online), which offer more flexibility,
we recommend that the DOH:

< When you can’t understand your prescription,
it might as well be

—



@) Conclusion

Patient advocates and pharmacy researchers agree that language barriers and information
inconsistencies are the root causes of patients’ confusion over how to take prescription
medications properly. As a result of these barriers and inconsistencies, seniors and LEP
individuals put their lives in danger at many chain pharmacies around the State. Therefore,
implementing the SafeRx recommendations discussed in this report is essential to ensuring that
New York’s increasingly diverse communities have equal and safe access to prescription
medications.

Our Organizations

Make the Road New York

Make the Road New York is a membership-led organization. MRNY builds the power of Latino
and working class communities to achieve dignity and justice through organizing, policy
innovation, transformative education, and survival services. MRNY’s multi-faceted approach
includes organizing and activism, collaborative learning and a community of support to provide
badly needed services to members and leaders.

Center for Popular Democracy

The Center for Popular Democracy (CPD) promotes equity, opportunity, and a dynamic
democracy in partnership with the most innovative community-based organizations, local and
state networks, and progressive unions across the country. CPD works to develop cutting-edge
state & local policies that deliver tangible benefits to communities; and build organizational
infrastructure & capacity so our partners can grow stronger and expand.

New York Lawyers for the Public Interest

New York Lawyers for the Public Interest (NYLPI) is a nonprofit, civil rights law firm that
advances equality and civil rights through the power of community lawyering and partnerships
with the private bar. NYLPI’s Health Justice Program partners with community-based groups
throughout New York to remedy systemic barriers to health care access through administrative
enforcement of civil rights laws, litigation, legislative drafting, lobbying and other forms of
advocacy.
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ATTORNEY GENERAL OF THE STATE OF NEW YORK

CIVIL RIGHTS BUREAU
AOD No. 08-__
X .
In the Matter of: ASSURANCE OF DISCONTINUANCE
PURSUANT TO EXECUTIVE LAW
CVS PHARMACY, INC. SECTION 63(15)
X

WHEREAS, Andrew M. Cuomo, the Attorney General for the State of New York
(“OAG”), has made an inquiry pursuant to the provisions of Section 63(12) of the Executive Law,
into the policies, procedures and practices of CVS Pharmacy, Inc. (“CVS”) regarding its provision
of language assistance services to pharmacy customers with limited English proficiency (“LEP”),

WHEREAS, CVS is a Rhode Island corporation having its corporate offices at One CVS
Drive, Woonsocket, RI 02895;

WHEREAS, CVS owns and operates approximately 428 pharmacies located in New York
State, which pharmacies are registered pursuant to 8 N.Y.C.R.R. Part 63;

WHEREAS, pharmacists employed by CVS are required pursuantto 8 N.Y.C.R.R. §
63.6(b)(8) to personally counsel each patient (or patient representative) in matters which the
pharmacist deems appropriate, such as the name of the medication, the dosage, route of delivery,
and duration of therapy, precautions for preparation, common side effects or adverse effects,
contraindications, and storage, unless such counseling is refused;

WHEREAS, pharmacists employed by CVS are required pursuant to 8 N.Y.C.R.R. §
63.6(b)(7) to solicit from patients the information they need to fully counsel those patients about
the safe and effective use of prescription medications. This information includes, among other
things, known allergies and drug reactions, chronic diseases, and a comprehensive list of
medications taken by the patient;

WHEREAS, pharmacists employed by CVS are required pursuant to N.Y. Educ. Law §
6810(1) to affix labels to all prescription medications that they dispense, which labels must
include, among other things, the directions for use of the drug by the patient as given upon the
prescription;

WHEREAS, the words, statements or other information to be printed on a prescription
medication label must be in such terms as to render it likely to be read and understood by the

ordinary individual under customary conditions of purchase and use, pursuant to N.Y. Educ. Law
§ 6815(2)(c);

WHEREAS, New York State Civil Rights Law §40-c provides that no person shall,
because of race, creed, color, national origin be subjected to any discrimination in his or her civil



rights by any other person or by any firm, corporation or institution;

WHEREAS, CVS’ pharmacies are public accommodations, subject to the New York
Human Rights Law, New York Executive Law §§ 290 et seq. and the New York City Human
Rights Law, New York City Administrative Code §§ 8-101 ef seq., which, among other things,
prohibit a public accommodation from engaging in conduct which directly or indirectly withholds
any of the accommodations, advantages, facilities or privileges of the business based on a
customer’s national origin;

WHEREAS, CVS receives, and at all relevant times has received, Federal financial
assistance administered by the United States Department of Health and Human Services (“HHS”),
including Medicare provider payments from the Centers for Medicare/Medicaid Services under
Title XVIII, Part D of the Social Security Act, 42 U.S.C. § 1395 ef seq., and Medicaid provider
payments from the State of New York Department of Health under Title XIX of the Social
Security Act, 42 U.S.C. § 1396 et seq., and as a recipient of such funds is subject to Title VI of the
Civil Rights Act of 1964, 42 U.S.C. § 2000d et seq. ("Title VI"), and the HHS Title VI regulations
at 45 C.F.R. Part 80, which, among other things, prohibit a recipient of HHS funds from engaging
in policies or practices that have the effect of discriminating against individuals on the basis of
~ national origin, including policies or practices that preclude or inhibit equal access to a recipient’s
programs and activities for customers with limited English proficiency;

IT NOW APPEARING THAT CVS desires to settle and resolve the Investigation
without admitting or denying the OAG’s findings, the OAG and CVS hereby enter into this
Assurance of Discontinuance.

L
DEFINITIONS

1.1 “Agreement” means this Assurance of Discontinuance.

1.2 “CVS” means CVS Pharmacy, Inc., a corporation formed under the laws of Rhode Island,
and any of its predecessors, successors, members, subsidiaries, or assigns.

1.3 “Pharmacy” means any place in which drugs, prescriptions or poisons are possessed for
the purpose of compounding, preserving, dispensing or retailing, or in which drugs,
prescriptions or poisons are compounded, preserved, dispensed or retailed, or in which
such drugs, prescriptions or poisons are by advertising or otherwise offered for sale at
retail.

1.4  New York Store” means all CVS stores located in New York State and registered to
operate a pharmacy under 8§ N.Y.C.R.R. Part 63.

1.5  “Employee” means any person performing work for and compensated by CVS.
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1.6

1.7

1.8

1.9

1.10

1.12

1.13

1.14

“Pharmacy Staff” means any Employee who works in the Pharmacy of a New York Store.
“Pharmacy Services” mean any services relating to prescription medications.

“Customer” means any person seeking services from the Pharmacy of a New York Store,
ar the authorized representative of such person.

“LEP Customer” means a Customer whose primary language is not English and who
cannot speak, read, write, or understand English at a level sufficient to permit such
Customer to communicate in English about the safe and effective administration of
prescription medications, or otherwise communicate effectively with Pharmacy Staff.

“Customer’s Primary Language™” means the language primarily spoken by an LEP
Customer and in which such Customer requires language assistance.

“Prescription Drug Information” means any information pertaining to the safe and
effective use of a prescription drug, including but not limited to the dosage, route of
delivery, duration of therapy, precautions for preparation, common side effects or adverse
effects, contraindications, and storage. '

“Counseling” means the communication by a pharmacist or pharmacy intern to a Customer
of information relating to the safe and effective use of a prescription drug, which
information may include: (1) the name and description of the medication and known
indications; (2) dosage form, dosage, route of administration and duration of drug therapy;
(3) special directions and precautions for preparation, administration and use by the
patient; (4) common severe side or adverse effects or interactions and therapeutic
contraindications that may be encountered, including their avoidance, and the action
required if they occur; (5) techniques for self-monitoring drug therapy; (6) proper storage;
(7) prescription refill information; and (8) action to be taken in the event of a missed dose.

“Medication Profile” means information relating to a Pharmacy Customer including, but
not limited to, the Customer’s name, address, telephone number, gender, date of birth or
age, known allergies and drug reactions, chronic diseases, a comprehensive list of
medications and relevant devices and other information reported to the pharmacist
appropriate for counseling an individual regarding use of prescription and over-the-counter
drugs.

“CVS Written Languages” shall include English, Spanish, Chinese, [talian, Russian and
French. CVS shall add five additional languages to the CVS Written Languages within six
months after full implementation of its new pharmacy computer system (“CVS Pharmacy
Computer System”). The full implementation of the CVS Pharmacy Computer System
shall take place by March 31, 2010. CVS shall notify the OAG of the date of full
implementation, within 30 days of occurrence. CVS shall choose the five additional

.



1.15

2.1

22

23

languages based on an assessment of the Primary Languages of the greatest number or
highest proportion of LEP Customers eligible to be served or likely to be encountered by
the Pharmacies of the New York Stores.

“Effective Date” means the date this Agreement is executed by the parties hereto.

IL
ATTORNEY GENERAL’S INVESTIGATION AND FINDINGS

The OAG received complaints from numerous LEP Customers who had filled
prescriptions at a variety of CVS stores. The complainants alleged that CVS repeatedly
failed to provide them with adequate interpretation and translation services. Specifically,
they alleged that CVS did not provide them with prescription drug labels printed in their
Primary Language, so they were unable to read and understand the instructions for use.
The complainants also alleged that CVS did not offer or provide them with prescription
drug counseling in their Primary Language.

The OAG commenced an investigation into CVS’ policies, procedures, and practices
regarding language assistance services for LEP Customers. The investigation consisted of
undercover contacts with CVS Pharmacies in which investigators sought assistance in
languages other than English, and a thorough review of CVS documents.

The OAG investigation found that, although CVS had taken some steps to ensure equal
access to pharmacy services for LEP Customers, including building capacity to print
prescription drug labels and other vital documents in Spanish and contracting with a
telephonic interpreter service:

a. CVS had not conducted an analysis of the language assistance needs of the
communities it serves;

b. CVS did not provide sufficient training to its Pharmacy Staff concerning their legal
obligation to make services accessible to LEP Customers;

c. CVS did not provide adequate notice to its Customers who needed language
assistance how CVS could provide those Customers equal access to its Pharmacy
Services;

d. CVS did not consistently offer or provide language-appropriate Counseling to LEP

Customers; and

€. CVS did not have the capacity to print prescription drug labels or the instructions
for use of a prescription drug in any language other than English or Spanish, and
did not consistently print such labels or instructions in any language other than
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English.

Based on the foregoing, the OAG has determined that failure to provide adequate language
assistance services for prescription medication is unlawful. CVS offers this Assurance of
Discontinuance in settlement of the violations alleged by the OAG, and the OAG accepts the
specific assurances made herein pursuant to Section 63(15) of the New York Executive Law in
lieu of commencing a civil action. CVS asserts that this Assurance of Discontinuance is in no
regard an admission of guilt or liability by CVS regarding the allegations set forth above.

111
COMPLIANCE WITH LAW

3.1 CVS shall comply fully with the obligations, terms and conditions set forth in Title VI and
the regulations promulgated thereunder, the New York Human Rights Law, the New York
City Human Rights Law, the New York Civil Rights Law, the New York Education Law
and the regulations promulgated thereunder.

Iv.
PROVISION OF EQUAL ACCESS TO PHARMACY SERVICES

4.1 Pharmacy Customer Bill of Rights for Language Services

CVS shall adopt and abide by the Pharmacy Customer Bill of Rights for Language
Services, attached hereto as Exhibit A, and shall post such Bill of Rights in English and
CVS’ Written languages on CVS’ website. Nothing in this paragraph or in CVS’
adherence to the Customer Bill of Rights shall in any way affect or limit CVS’ obligations
under this Assurance of Discontinuance.

4.2  Equal Access to Pharmacy Services

CVS shall ensure equal access to pharmacy services for its Customers, regardless of
national origin, by providing language assistance to those Customers who require such
assistance to communicate with Pharmacy Staff and to receive services related to
prescription medications.

4.3 Written Language Assistance Policy

Within 30 days of the Effective Date, CVS shall create a written policy (“Language
Assistance Policy”), subject to the approval of the OAG, describing the language
assistance procedures designed by CVS to ensure equal access to pharmacy services as
required by this Agreement.
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4.5

Notice to Customers of their Right to Language Assistance

Within 30 days of the Effective Date, CVS shall inform Customers of their right to free
language assistance services. Multilingual signs advising Customers of the availability of
free language assistance services shall be posted in conspicuous places in the Pharmacies
of all New York Stores and on CVS’ website.

Language Assistance Services

Pharmacy Staff shall communicate with Customers in each Customer’s Primary Language
when: 1) soliciting information necessary to maintain a patient medication profile; 2)
offering prescription drug counseling; 3) providing prescription drug counseling, where
such counseling is not refused by the Customer; 4) accepting in-person and telephonic
prescription drug refill requests; and 5) when otherwise necessary to ensure the safe and
effective use of prescription drugs. CVS shall ensure such information is communicated,
at no extra charge, to Customers in each Customer’s Primary Language, for in-store and
over-the-telephone assistance, by using the free interpretation resources set forth below.

a. Telephonic Services

In Store and customer call-in communications: CVS shall continue to maintain a contract
with a provider of telephonic interpretation services to provide immediate, simultaneous
interpretation of communications between LEP Customers and Pharmacy Staff. The
telephonic interpretation service shall have available trained interpreters who speak all of
the languages that CVS can reasonably expect its LEP Customers to speak and shall be
accessible to all Pharmacy Staff during Pharmacy business hours. Pharmacy Staff shall
access the service as necessary to ensure verbal communications between Pharmacy Staff
and LEP Customers take place in the Customer’s Primary Language. In order to ensure
proper provision of simultaneous interpretation services, the Pharmacy shall be equipped
with either dual-handset telephone or any other configuration of telephonic equipment to
allow for simultaneous interpretation services. The installation of such telephones shall be
completed within 180 days of the Effective Date. Pharmacy Staff training on such
equipment shall occur within 15 days of installation and shall be provided by the
telephonic interpretation services provider. Such training shall include a procedure
distributed to all Pharmacy staff and available at all pharmacies, and field training on how
to use the telephone dual-handset or other necessary telephonic equipment.

b. Pharmacy Staff

Effective January 31, 2009, before a Pharmacy Staff person communicates in the usual
course of store operations Prescription Drug Information to any LEP Customer (either
directly, as in the case of Pharmacists, or in the capacity as interpreter, as in the case of
other Pharmacy Staff), CVS shall assess such Pharmacy Staff person’s language abilities
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4.6

and determine them to be sufficient to communicate Prescription Drug Information
effectively in the LEP Customer’s Primary Language. CVS shall contract with a vendor to
assist with this assessment. The choice of vendor and assessment tool shall be subject to
the approval of the OAG, which shall not be unreasonably withheld. CVS shall maintain
data regarding the methodology and assessment of all Pharmacy Staff persons deemed
qualified to communicate Prescription Drug Information in languages other than English,
and shall incorporate and maintain such assessments in Pharmacy Staff persons’ personnel
profiles.

Translated Documents

CVS shall translate into CVS’ Written Languages all prescription drug label information,
warning labels and vital documents as set forth below.

a. Prescription Drug Labels

Within 45 days following the full implementation of the CVS Pharmacy Computer
System, which shall occur by March 31, 2010, when filling a presctiption for an LEP
Customer, CVS shall print the directions for use of the prescription drug in both English
and the Customer’s Primary Language if the LEP Customer’s Primary Language is among
CVS’ Written Languages. Where the LEP Customer’s Primary Language is not among
those languages translated by CVS, CVS shall print the instructions for use in English and
shall employ telephonic interpreter resources or Pharmacy Staff as described in paragraph
4.5 to verbally communicate the instructions for use to the Customer in his/her Primary
Language. '

b. Warning Labels

Within 45 days following CVS’ full implementation of the CVS Pharmacy Computer
System, which shall occur by March 31, 2010, when filling a prescription for an LEP
Customer, in circumstances where CVS Pharmacy Staff deem it appropriate to affix labels,
in addition to and separate from the prescription drug labels referred to in paragraph 4.6.a,
with information regarding the safe and effective use of the prescription drug, including
but not limited to common side effects or adverse effects and contraindications (“Warning
Labels”), CVS Pharmacy Staff shall affix such labels in both English and the Customer’s
Primary Language if the Customer’s Primary Language is among CVS’ Written
Languages. Where the LEP Customer’s Primary Language is not among those languages
translated by CVS, CVS shall affix the Warning Labels in English and shall employ
telephonic interpreter resources or Pharmacy Staff as described in paragraph 4.5 to
verbally communicate the information conveyed by the Warning Label to the Customer in
his/her Primary Language.



4.7

4.8

4.9

4.10

C. Vital Documents

Within 90 days of the Effective Date, CVS shall translate the following materials into all
CVS Written Languages and shall make such translated material available in the same
manner as the corresponding English-language documents:

1. notices of privacy practices, as required by 45 C.F.R. § 164.520;
2. written offers of counseling, as required by 8§ N.Y.C.R.R. § 63.6(8)(ii)(a); and

3. any other material CVS considers vital to a Customer’s safe and effective use of
prescription medications.

Training

CVS shall provide annual training for all Pharmacy Staff regarding CVS’ language
assistance policies and procedures as set forth in this Agreement. As part of this training,
Pharmacy Staff shall be given copies of CVS’ Language Assistance Policy and the one-
page summary of such Policy. CVS shall provide such training to all new Pharmacy Staff
within 30 days of their date of hire. All Pharmacy Staff shall sign an acknowledgment that
they have received such training and such signed acknowledgment shall be maintained on
file by CVS. CVS shall also produce a one-page summary of the Language Assistance
Policy to serve as a reference for Pharmacy Staff, and shall post such summary near the
point of sale of the Pharmacy of each New York Store.

Complaint System

Within 60 days of the Effective Date, CVS shall develop a system for tracking and
responding to complaints from Customers about barriers to effective communication with
Pharmacy Staff, which system shall include the capacity to confirm receipt of complaints
and provide details of any remedial actions taken in response to the complaints.

Advertising

During the first year following the Effective Date, a majority of all CVS advertisements
and promotional materials concerning Pharmacy Services shall state-that CVS provides
language assistance services to its Customers.

Recordkeeping

CVS shall maintain documents and records sufficient to accurately provide the Monitoring
and Reporting information required in paragraphs 5.1 and 5.2, and to permit the analysis of

8



4.11

5.1

5.2

5.3

Customer Primary Languages required in paragraph 4. 5.
Future Research and Advancements

The parties agree that CVS will continue to research and where feasible implement
protocols that expand access for Customers who require language assistance services.
Moreover, nothing in this Agreement shall prevent CVS from providing services in a
Customer’s Primary Language that exceed the requirements of this Agreement.

V.
MONITORING AND REPORTING

Commencing six (6) months following CVS’ full implementation of its new pharmacy
system, which shall occur by March 31, 2010, and every six (6) months thereafter during
the duration of this Assurance, CVS shall provide the OAG with the following information
for each New York Store based on the previous six-month period: the number of
prescriptions filled, broken down in percentage terms by the Customer’s Primary
Language; the number of Warning Labels printed, broken down in percentage terms by the
language in which they were printed; and the number of instructions for use of a
prescription drug printed, if provided in some manner other than on the prescription drug
label, broken down in percentage terms by the language in which they were printed. -

CVS shall retain documents and materials that form the basis of this information for at
least six (6) months from the date originally provided to the OAG.

CVS shall retain an independent examiner at its own cost and acceptable to the OAG to
run a monitoring program in which individuals employed by that examiner make
unannounced and incognito visits to New York Stores to determine the extent to which
CVS is in compliance with the terms of this Agreement. The independent examiner shall
have the right to make recommendations for other investigative steps, to ensure
compliance with this AOD. CVS and the independent examiner shall submit a monitoring
plan for approval by the OAG. Every six (6) months during the life of this Agreement, the
independent examiner shall provide the OAG and CVS with a report that describes the
visits and its findings.

Every six (6) months CVS shall provide the OAG with information about any complaints
received through the system put in place pursuant to paragraph 4.8, and the steps, if any,
that CVS took to address or resolve those complaints.



6.1

6.2

6.3

6.4

6.5

6.6

6.7

6.8

6.9

VI.
JURISDICTION AND OTHER PROVISIONS

CVS agrees not to take any action or to make or permit to be made any public statement
denying, directly or indirectly, any findingin this Assurance or creating the impression
that this Assurance is without factual basis. Nothing in this paragraph affects CVS’: (a)
testimonial obligations; or (b) right to take legal or factual positions in defense of litigation
or other legal proceedings to which the OAG is not a party.

Notwithstanding any provision of this Agreement to the contrary, the OAG mayj, in its sole
discretion, grant written extensions of time for CVS to comply with any provision of this
Agreement.

Where notices of privacy practices required by 45 C.F.R. § 164.520 and/or written offers
of counseling required by 8 N.Y.C.R.R. § 63.6(8)(ii)(a) are amended, CVS will be granted
a reasonable amount of time to amend its vital documents as described in section 4.6(c) of
this Assurance.

The signatories to this Agreement warrant and represent that they are duly authorized to
execute this Agreement and that they have the authority to take all appropriate action
required or permitted to be taken pursuant to the Agreement to effectuate its terms.

All the terms of this Agreement are contractual, and none may be amended or modified
except in a writing signed by all parties.

If CVS desires to modify any of the obligations and requirements set forth in this
Agreement, it shall submit in writing its proposed modifications, along with any
explanations for the desired changes, for review and approval by the OAG.

The parties may seek to enforce this Agreement through administrative or judicial
enforcement proceedings, including a civil action in federal or state court, as appropriate,
seeking specific performance of the provisions of this Agreement. Pursuant to New York
Executive Law § 63(15), evidence of a violation of the Assurance will constitute prima
facie proof of a violation of the applicable statutes in any civil action or proceeding
hereafter commenced by the OAG. In the event of a dispute among the parties regarding
any issue arising hereunder, the parties shall attempt in good faith to resolve the dispute
before seeking administrative or judicial intervention.

The failure by the OAG to enforce this entire Agreement or any provision thereof with
respect to any deadline or any other provision herein shall not be construed as a waiver of
the right of the OAG to enforce other deadlines and provisions of this Agreement.

This Agreement constitutes the entire agreement among CVS and the OAG on the matters

10



6.10

6.11

6.12

6.13

raised herein, and no other statement, promise or agreement, either written or oral, made
by either party or agents of either party that is not contained in this Agreement shall be
enforceable.

Nothing in this Agreement is intended to confer any right, remedy, obligation or liability
upon any person or entity other than the parties hereto.

This Agreement does not apply to any other issues, reviews, or complaints that may be
pending before the OAG or any other federal or state agency regarding CVS’ compliance
with applicable statutes or regulations enforced by the OAG, or any other agency. This
Agreement also does not preclude further OAG investigations, inquiries or compliance
reviews of CVS. Any matters arising from subsequent reviews or investigations shall be
addressed and resolved separately in accordance with the procedures and standards of the
statute(s) and implementing regulation(s) applicable to the matter(s) raised.

CVS shall not retaliate, intimidate, threaten, coerce, or discriminate against any person,
including any CVS Customer or Employee, who has filed a complaint, testified, assisted,
or participated in any manner in the investigation of the matter addressed in this
Agreement.

This Agreement shall expire three (3) years following the full implementation of the CVS
Pharmacy Computer System, which shall occur by March 31, 2010.

11



IN WITNESS WHEREOF, the parties hereto, intending to be legally bound thereby, have
caused this Resolution to be executed, by their duly authorized attorneys or representatives, as of
the date and year first written below.

Dated: New York, New York
October A , 2008

CVS Pharmacy, Inc.

By: _Z%ﬁm&—
Greg Scidrra

c\|s ,qo\ﬁa}'" Director, Pharmacy. Operations

W One CVS Drive
Woonsocket, RI 02895

CONSENTED TO:

Dated: New York, New York
Qgteber”| &, 2008
Nogairy

ANDREW M. CUOMO

Attorney Giepergl-of the State of New York
By: _

Alphonko David ™Y
Deputy Bureau Chief

Spencer Freedman
Counsel for Civil Rights

120 Broadway

New York, New York 10271
Tel. (212) 416-8250

Fax. (212)416-8074
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Pharmacy Customer Bill of Rights for Language Services

1. The right to understand all information necessary to ensure the safe and
effective use of prescription medications.

2. The right to receive counseling from a pharmacist in the language you speak.

3. The right to interpreter services to ensure that communications with a
pharmacist can take place in your language.

4, The right to have vital documents, such as the directions for use of a
prescription drug, translated into your language or explained to you by an
interpreter.

5. © The right to file a complaint with the pharmacy if you do not receive

assistance or if any staff member violates these rights.
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CHAIN PHARMACY ASSOCIATION OF
NEW YORK STATE |

1 Cammerce Plaza, Suite 402
Albany, NY 12210 ‘
Telephone: (518) 465-7330

. Facsirnile: {5°8) 465-0273

Dugne Feade, Inc. - Testimony Before:

Hannafors Brotiars Go. | Senate Finance Committee
e I Assembly Ways & Means Commitiee

Price Chopear Supermarkets
Tuesday, Febrnary 8, 2012

Rite Aid Corporstion 10:00 a.m.
| Hearing Room B
Siop & Shop.” Ahold Legislative Office Building
Albany, NY
Taiget
Presented By:
Tops Markels LLC
‘ ) Michael Duteau
Town Total Fsalth Chain Pharmacy Association of New York State
Waker.’ém
Walgreens

Walman

Wegmans
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Chairmen DeFrancisco, Hannon, Farrell, Gottfried and other Merabers efthe panel, my name is ‘
Michael Dutean. T am Viee President of Pharmacy Operations and Government Affairs for Kinney
Drugs and V:ee Chair of the New York State Board of Phermacy. Iam testifying today on behalf
of the Chain Pharmacy Association of New York Staie. We greatly appreciate the opportunity to
testify regarcing the Governor’s Proposed FY 201 2-13 State Budget as it relates to commmunity
pharmacy. ‘ '

On behalf of our thirteen member companies, we would first like to express our appreciation for the
past support and leadership of the Senate and Assembly in restoring a number of proposed cuts to
phatmacy rembursement and other actions in support of conemmity phanmacy. Below we have
provided background on the pharmacy indusiry in New York State including a suramary of the
history of culs to community pharmacy enacted over the last decade, Further, we provido our
perspective on the 2012-13 Executive Budget followed by our recommendations to expand paticnt
access fo nevessary health care services while also reducing Medicaid costs, We thank you in
advance for vour consideration of our corments in this repard.

Introduction/Value of Pharmacy

There are approximasely 4,472 community pharmacies, chain and independent, across New York
State which collectively employ over 132,280 full and part-time workers including atmost 10,719
pharmacists Chain pharmacies specifically employ 114,927 of the crployees in New York and
contribute §1.5 billion of the $1.28 billion in total taxes paid by pharmacies to New York State
annually. New York’s 2,282 chain pharmacies play a vital role across the state providing high
quality pharmacy care to our residents, The services provided by pharmacies belp to keep people
healthy and in the community, preventing other escalating healthcare costs such as hospitalizations
and cmergency reom and doctor’s visits. ‘

" Medication: are particulatly important to the managernent of chronic diseases that require long-
- teem or lifelong therapy. Poor medication adherence Costs the nation approsimately $290 billion
annually ~ 13% of total healthcare expenditurcs - and results in avoidable and costly health
complications, worsening of disease progression, increased emergency room visits and hospilal
~ stays. This inadequate medication adherence rate is associated witly about $47 billion annually for
drug-relatec, hospitalizations, and estimated 40 percent of nusing home admissions.! Community
pharmacists are uniquely qualified and positioned 1o help reduce the problem of poor medication
adherence znd are skilled to work with patients to manage their medications and chronie conditions.
Through will-established relationships with the patlent, pharmacists have gained the frust of their
patients anl have proven to be 4 reliable source of information. to the patient regarding their
healtheare needs. - :

Through secvices like medication therapy management and administration of impuumizations,

_commupity phatmacists have the ability provide quality care that is sonvenient and easily
accessible in virtuglly every community. Community pharmacists are medication experts with the
ability to i¢entify patient-specific medication-related issues and communicate those issues to the
patient and their provider. Pharmacists have the ability to educate the patient with the necessary
information to improve patient compliance, outcomnes, overall quality of care, and reduce overall
heslthcare sosts associated with far more costly sediesl interventions. | |

' New England Healtheare Lastitato, 2009.
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issues 10 consider with regard to ensuring the accuracy of translated materials. One study
publisted in April 2010 found an error rate of 50% in prescription labels translated into
Spanisa by pharmacies in the Bronx. :

. Remoe Cause of Action Against Pharmacies: This proposal permits a canse of action
againgi 3 phavmacy by aggrieved individuals for failure to receive required sepvices, We
believe that this is outrageous. This would create a special right to sue a pharmacy fora
particular population (those who are LEP) related to the counseling and other services
provid:d by a pharmacy, Currently, all individuals who feel that they were not counseled or
were mistraatéd may file a complaint with the State Office of Professional Discipline. The
Office then investigates the complaint and if fotind in violation, the pharmacist and/or
pharmacy may face fines, revocation of license or a number of other serious actions,

Reconinmendation: The cument law is sufficient in this regard, treating all patients who may
' be agprieved in the same manner. If the State were 1o require oral interpretation services in
pharmacies, we respectfully request that this right to a cause of action be removed from

the language.

IIl. Creat:a Uniform State Standard: The Execative Budget would allow localities to impose

additional or stricter requirements. In addition to the operational concerns that we have with

 this lanpuage, such a provision could result ina patchwork of diffarent language, counseling,
labeling and other preseription/ pharmacy requirements.

Recoramendation: If the State were to require oral inierpretation services in pharmacies, we
believe that it is critical that there be ong statewide standard for interpretation services in
pharm acy practice to ensure the safety of the public. To that end, the language permitting
localiies to bmpose additional requirements should be removed and langnage should be
added| to preempt Jocal action, providing one State standard.

1V, Provide Liability Protection Belated to Third Party Contractors: The Executive Budget
permits pharmacies to use pharmacy staff or third party contractors to meet the oral
interpretation requirements in the bill. Given the mimber of languages for which
interpretation could be required, pharmacies would likely have no other choice but to use
third narty contractors. However there are concerns in doing so related o how to ensure the
accuricy of interpreted messages and difficulties in terms of the pharmacist trying to answer
patigrit queStiaus. Clearly, eritical information could get lost in the translation.

Recornmendation: If the State were to require oral interpretation. services in pharmacies, we

stromyly urge that the Stase provide protections to pharmacies by adding language which
state: that pharmacies arc xot liable for any issues related to the aceuracy of the

- L8/Pa 3‘3‘?:';| ' ‘ 04NI OT7a0d a8 GZ@z ZIAC/T1/E8 /
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2010

LANGUAGE IDENTIFICATION FLASHCARD
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Motka i kahhon ya yangin (ntlingnu' manaitai pat Gntingnu' kumentos Chamorro.

UnSRPRAERE R 3L S0, TR R IUAE,

AR AR BERE TGS 0 3

i
i

R IAE o

ol

Oznadite ovaj kvadrati¢ ako Citate ili govorite hrvatski jezik.

Zaskrtnéte tuto kolonku, pokud ¢tete a hovorite Cesky.

Kruis dit vakje aan als u Nederlands kunt lezen of spreken.

Mark this box if you read or speak English.

[

DB-3309

U.S. DEPARTMENT OF COMMERCE

ics and .
U.S. CENSUS BUREAU

1. Arabic

2. Armenian

3. Bengali

4. Cambodian

5. Chamorro

6. Simplified
Chinese

7. Traditional
Chinese

8.Croatian

9. Czech

10. Dutch

11. English

12. Farsi



Cocher ici si vous lisez ou parlez le francais.

Kreuzen Sie dieses Késtchen an, wenn Sie Deutsch lesen oder sprechen.

Enuewote avtd o mAaioto av Stafadete 1 pihdte EAAnvika.

Make kazye sa a si ou li oswa ou pale kreyol ayisyen.

JTTTT 370 T =47 S o7 Ug ®Webd g1 dT 3§ od Ut forg S |

Kos lub voj no yog koj paub twm thiab hais lus Hmoob.

Jelolje meg ezt a kockat, ha megérti vagy beszéli a magyar nyelvet.

Markaam daytoy nga kahon no makabasa wenno makasaoka iti Ilocano.

Marchi questa casella se legge o parla italiano.

BAZBZHZNEY. SEEDESREZZICEZEMTTIEEL,

ot

Fol & gAY B

st

& glewl o] zhe] EASHAIA <.

Thouulaeenl fanaueuiuanuwagnano .

[

Prosimy o zaznaczenie tego kwadratu, jezeli postuguje si¢ Pan/Pani
jezykiem polskim.

DB-3309

U.S. DEPARTMENT OF COMMERCE

ics and istics A
U.S. CENSUS BUREAU

13.

14.

15.

16.

French

German

Greek

Haitian
Creole

17. Hindi

18.

19.

20.

21.

22.

23.

24,

25.

Hmong

Hungarian

llocano

Italian

Japanese

Korean

Laotian

Polish



Assinale este quadrado se vocé 1€ ou fala portugués.

Insemnati aceasta casuta daca cititi sau vorbiti roméneste.

ITomeTbTE 3TOT KBaJIpaTuK, €CJIN Bbl YUTACTEC UJIM TOBOPUTE MO-PYCCKU.

Ob6enexxnre oBaj kBagpaTnh YKOMMKO 4uTaTe UV TOBOPUTE CPIICKN je3UK.

Oznacte tento Stvorcek, ak viete Citat’alebo hovorit' po slovensky.

Marque esta casilla si lee o habla espafiol.

Markahan itong kuwadrado kung kayo ay marunong magbasa o magsalita ng Tagalog.

TinuaTnaumnsa ludnsdivinutuvinyanuIne.

Maaka 'i he puha ni kapau 'oku ke lau pe lea fakatonga.

BigMiTeTe 110 KITITUHKY, SIKIIIO BU YUTAETE a00 TOBOPUTE YKPATHCHKOIO MOBOIO.

T

-u @u@)uﬁé,uw?ugzizt&gwf

3

Xin d4dnh dau vao 6 nay néu quy vi bi€t doc va néi dugc Viét Ngir.

AN OTYI TN VYD PR DIN DLOYP DYT VIIMINI

DB-3309

U.S. DEPARTMENT OF COMMERCE

ics and istics A ation
U.S. CENSUS BUREAU

26. Portuguese

27. Romanian

28. Russian

29. Serbian

30. Slovak

31. Spanish

32.Tagalog

33. Thai

34.Tongan

35. Ukranian

36. Urdu

37 Vietnamese

38.Yiddish
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Financial Assistance

Albanian Shqip  &]
Nése mendoni se do ta keni t& véshtiré pér t& paguar faturén e shpenzimeve té
spitalit, mund ti plotésoni kushtet pér zbritje ¢mimi. Pér t& marré mé shumé
informacion ose pér té aplikuar, takohuni me késhilltarin toné financiar pér
ndihmé. Telefononi 000-000-0000 ose shkoni né dhomén XXXXX Lutemi
tregojini késhilltarit financiar nése keni nevojé pér pérkthyes.

Ambharic

ATCE C@ﬂ

PPN (ALY hLA  PULPNFIACP  heradPLT PG
AILRLAND Ak AP BTN BPSA: Aaa1e aolE AT1TTT
OLI® ATYANTT P4LEIN NOINALTTT WILAMNCE omed
L0 @f NAN £PC 0000000000 LLO-A ®LI° LAP OL
NEA XXXXX  LYS#  ANTCAYL CULPNLANP Wi RATT
£4-L570 MO INAGT LTI

Arabic ¢ %l
dobitianall 5 518 20 B & gra dal g ol oyl S 1)

Sl slaall o 3 jall mdas e Jseanll B e 5SS Ly

AL il 3aelisall Ll Liad ya pa ) il il f

28 XXXXX @by A al) ) caadl gl 000-000-0000

s iad Al €€ 13 ) i all )

Armenian Zugtpkt

Gpk Yupdnud bp, np ndwpmpmibbp Ynbklwp kp hhjuwlnuinguyht

huphyp &wplm hupgny, www 2kq Yupny £ qny huublby; 2wl

mhth.lmp]mhhhpb Yl bl hudup hubnpatp i Shtwtuaul
000-

Pt hutup: 9 000-0000 Yl
quugkp XXXXX jp: Stnklugp &) it funphpry hb, bpk
punquutish Yuphp mikp:

Bengali q=l

e S ST @ ST FEPeEE o S fiee S PR 2@, oReEt
S ZHCO! FPRD! 21T AR 1o | SIS S S [ SR SR S,
STRITS! FCST STACT SINIGE SLASE SHHE TG (el T+ | 000-000-0000
THR CF T ANXKXXX AR 5T I | [ FA ST w1l 23,
GIR 73l IR AL TR <o |

JEEERES /

Chinese

g

am FEEATTNER - RATERE
AELFE 000-000-0000 EREHS XXXXX
AR & -

WA U2, ST A AT SRR X RS, AR
MRS 5. 500 000-000-0000 » BEH XXXXX 5. SEHENELH
B, R S5 S 2o

Croatian

Hrvatski @[‘

Ako mislite da ¢ete imati pote§koca s placanjem vaseg bolnickog racuna,
moguce je da se kvalificirate za popust. Za vise informacija ili kako se
prijaviti, obratite se za pomo¢ vasem financijskom savjetniku. Nazovite
000-000-0000 ili podite u sobu XXXXX  Obavijestite vaseg financijskog
savjetnika ukoliko vam je potreban prevoditelj.

French Francais ‘@u
Si vous pensez avoir des problémes a payer votre facture d’hopital, vous
pouvez étre admissible a une réduction. Pour de plus amples renseigne-
ments ou pour faire une demande, rencontrez notre conseiller financier
pour de I'aide. Appelez le 000-000-0000 ou allez au bureau XXXXX

Veuillez aviser le conseiller financier si vous avez besoin d’un interpréte.

German

Deutsch @ﬂ

Wenn Sie glauben, dass Sie Thre K 1 g nicht
konnen, haben Sie unter Umstéinden Anspruch auf eine ErméBigung. Wenden
Sie sich an unseren Finanzberater, wenn Sie dazu weitere Informationen
wiinschen oder diese ErméBigung in Anspruch nehmen wollen. Rufen Sie
000-000-0000 an oder gehen Sie zu Zimmer XXXXX  Bitte teilen Sie dem
Finanzberater mit, ob Sie einen Dolmetscher benétigen.

EAnvicd @u

Av motevete 6T O £xete TPOPANU GTNY TANPOLT) TOV VOGOKOHEIKOD
Aoyaplaopod  cag, icwg dkaovote ékmtoon. [ meplocdTepeg
TANPOPOPIES 1) Y10l VAL KAVETE 0iTNOT), SEITE TOV OIKOVOMIKO [ag GVpBOVAO
v BoriBero. Karéote tov optud 000-000-0000 1) mmyaivete 6to dwpdrio
XXXXX  Evnuepdocte tov otkovopikd cvpfovio av ypetdlecte
deppmvéa.

Greek

© 2006 Language Line Services * www.LanguageLine.com

Haitian Creole Kreyol <]
Si ou panse w ap gen pwoblém pou peye bodwo lopital ou a, ou gen dwa
kalifye pou yon rab¢. Pou plis enfomasyon oswa pou aplike, ou kapab we
konseye finansye nou an pou jwenn éd. Rele 000-000-0000 oswa ale nan sa
XXXXX  Tanpri fé konseye finansye a konnen si ou bezwen yon entéprét.

Hebrew I3V ‘@u
XIT ANKY 1207, 77w TOWNR: M7 DX 09w AWpNNY M0 INR OX
YR 0w 293937 YYD MID ,Iwpa WA 270 IR Q0N YN .amnY
DR YT RIX . XXXXX 97709 7719 IR 000-000-0000 11991 RN
JPANAR PIPT ANR DR 223957 Py

Hindi & €
A oy R § f MU ST SRUAT BT A 7aT Xy FH R
B, ST BE UM & U 99 WA © | A STBIRT SHraT MG B
% fory, 75T 3 TN i AeEdR W HUa P | 000-000-0000 TR FHie
PR AT HHRT XXXXX  F TG | T i HemedR § $8 Al myanr
T B SR B |

Hmong Hmoob <]
Yog koj xav hais tias koj yuav them tsis taus koj cov nqi tim tsev kho mob, tej
zaum koj yuav tsim nyog tau ib gho kev txo ngi. Yog xav paub ntxiv los sis
xav thov kev pab, mus cuag peb ib tug neeg tawm tswv yim txog nyiaj txiag
kom muab kev pab. Hu 000-000-0000 los sis mus rau tom chav XXXXX
Thov ghia rau tus neeg tawm tswv yim txog nyiaj txiag yog hais tias koj xav
tau ib tug neeg txhais lus.

Italian Italiano ]
Se pensa che avra problemi a pagare il conto ospedaliero, potrebbe aver diritto
ad uno sconto. Per ulteriori informazioni, per chiedere lo sconto o per
assistenza si rivolga al nostro consulente finanziario. Chiami 000-000-0000 0
si rechi alla stanza XXXXX  Se ha bisogno di un interprete, lo faccia sapere
al consulente finanziario.

Japanese HAGE | |
4 LEREOSTLVAREL LS TLES, BEIHEOHEAES
Fohaht LhECA, HRLAARUEYHELLMIRE, 71
FUTwN NI ES—FTITHETSL, (BEES
000-000-0000 . XXXXX S=E) £BRECHLDOHF, 74F2
YL HooES—FTEESBHLEIEZSW,

English Translation:

If you think you will have trouble paying your hospital bill, you may
qualify for a discount. For more information or to apply, see our financial
counselor for assistance. Call 000-000-0000 or go to room XXXXX  Please
advise the financial counselor if you need an interpreter.

Portuguese Portugués <]
Se vocé acha que tera dificuldade para pagar a sua conta do hospital, pode ser
que tenha direito a um desconto. Para informagdes adicionais ou para se
inscrever, peca ajuda ao nosso consultor financeiro. Ligue para 000-000-0000
ou va a sala XXXXX Se precisar de intérprete notifique o consultor finan-
ceiro.

Russian

Pyccknit @u

Eciu BBI cunTaete, 4T0 BaM GyJIeT 3aTPy/IHHTEIBHO OILIATHTE CYET 33 GONbHUYHbIE
YCIIYTH, TO BBI MOKETE IOJaTh 3aiBKY Ha MPEIOCTABICHHE CKHIKH. 4TOGHI
TOTYHHTh JIOTOJTHATEIBHYIO HH(OPMAILIHIO HIIH YTOOBI MIOZIATH COOTBETCTBYIONIYEO
3asBKy, oOpaluaiitech K Halmemy (GUHAHCOBOMY KOHCYJILTAHTY. 3BOHMTE 10 TEI.
000-000-0000 mH obpaaiiTech B kKaGHHET XXXXX  Ecii Bam HyKHBI yCIyrH
TIEPEeBOIYHMKA, COOBIIHTE 06 3TOM (PHHAHCOBOMY KOHCYJIBTAHTY.

Cpricku @u

Axo muciute jia here umaru npo6inema ca miahanjem Bamier GONHHYKOr pauyHa,
Morii 6u gohu y 063up 3a nomycr. 3a Buiie HHOPMALHja WIH KAKO Ce PHjaBHTH,
obparute ce 3a nomoh Bamem (uuancujckom caBernnky. Haszosute 000-000-0000
win nohute y coby XXXXX ~ OGasectute Baiier (MHAHCHCKOT CABCTHHKA
YKOJIMKO BaM je 1oTpebaH npeBoaniaLl.

Serbian

Somali Af soomaali ]
Haddii aad u maleyneyso in aad dhibaato kala kuli doonto bixinta biilka
isbitaalka, waxaa laga yaabaa in aad u qalanto in sicir-dhimis laguu sameeyo.
Macluumaad dheeri ah ama si aad u dalbato, kaalmo uga raadso la taliyaheena
dhanka maaliyadda. Wac 000-000-0000 ama tag qolka lambarkiisu yahay
XXXXX  Fadlan la taliyaha maaliyadda u sheeg haddii aad u baahan tahay
turjumaan.

Spanish Espafiol ]
Si usted cree que va a tener problemas para pagar su cuenta de hospital, es
posible que califique para un descuento. Para mas informacién o para presen-
tar una solicitud, consulte a nuestro asesor financiero para recibir ayuda.
Llame al 000-000-0000 o acuda al cuarto XXXXX  Por favor digale al asesor
financiero si usted necesita un intérprete.

Swabhili Kiswahili @u
Ikiwa unadhania utakuwa na shida ya kulipa bili yako ya hospitali,
unaweza kustahiki kipunguzo. Kwa habari zaidi au kuomba, muone
mshauri wetu wa kifedha kwa usaidizi. Piga simu 000-000-0000 au enda
kwa chumba XXxxXxX Ikiwa unahitaji mkalimani, tafadhali mwambie
mshauri wa kifedha.

Tagalog @]]

Kung sa palagay ninyo’y mahihirapan kayong bayaran ang sinisingil ng ospi-
tal sa inyo, maaaring kwalipikado kayo para sa isang diskwento. Para sa

Khmer (Cambodian) ie1 gy ] Tagalog
iianfnm b BIi0g] NGNS
ﬁnnig]@n]_msmnummm.ﬁm il mnunﬁmsuﬁsa Umlthﬁmﬁ_]
HRgomIHRnis IBwngIe 1 ayugInERma:
omomoooo B XXXXX 148 smiHapigHm

4 v Hng BRI

mgnmfmxgmmmmm Ll

oror HRHl Y200 012180l ACHD
208 = ASLICL. TME BEE 5L &

ot WL
HETE LRHUAIR. 000000000 ()2 SHBFIALL ARA
XXXXX S5 @RHAIDl HIELICH MR JEXolA SH20l
2R0t0D ASHEAL.
Laotian WD F]

fiaiaumangiods daussBumandgeaniunavsae tudiven
Fnts9ud, mﬁusﬂouao:zm'luawm'vu‘msun'w 02909, fia
sndeInRyuivgby hegnwgers, F9BooHTnaG
naw@uesguoniSaisSunaugoe)gie. 39T us 000-000-0000
gruidiog xxxxx  nuguacIylFinidnaicmwnanduga
11999 NWEBINIVVIWIRIVISOL LUWARA.

Polish Polski ]

Jezeli sadzisz, ze bedziesz mie¢ problemy z zaplaceniem szpitalnego
rachunku, mozesz wystapi¢ o znizke. Aby uzyska¢ wigcej informacji lub
wystapi¢ o znizke, nalezy zwrdci¢ si¢ o pomoc do naszego doradey finan-
sowego. Zadzwon pod numer 000-000-0000 lub udaj si¢ do pokoju XXXXX
Poinformuj doradce, jesli potrzebujesz thumacza.

karagd: impormasyon o upang mag-aplay, makipagkita sa aming finan-
cial counselor (tagapayo sa pananalapi) para humingi ng tulong. Tumawag sa
000-000-0000 o magpunta sa XXXXX Mangyaring sabihin sa financial coun-
selor kung kailangan ninyo ng isang tagasalin.

Thai

o )

mnuAaIieiymlumssetaminuveslsmenna
Thuenwilant 1dsumsanasia mndesnsdewaituay wiedesmssudides
TilsaAadeiSnndumsiiuvessutevesuausiemin

Tnsmniay 000-000-0000 y3p'l1ffiaa XXXXX
nyanudaldiuEnundumsiuna i windudesmsaunlann

Urdu 39, @u
e S o s el Al S Qs S G AS Gy igmans il S

2500 s o i S e o 58 3 S Ll S s S
2oha Tl o ley S i Cad g 0 U S Jeals il glaa
=5 58 52 000-000-0000 = =S () - S daala dae S S

S Olen i Sl 81 s Tl 585 Gae XXXXX aaio S L
S dlhe S S Fa Sk B S5 e

Vietnamese

Tiéng Viet ]

Néu quy vi nghi rang minh s& gap kho khan trong viéc thanh toan phi tfm bénh
vién, quy vi c6 thé hoi du diéu kién dugc giam gid. Bé biét thém chi tiét hogc
dé nop don xin giam gid, xm gap chuyén vién ¢ van tai chanh ctia ching toi
dé duoc gitp dd. Xin goi 6 000-000-0000 hodc t6i phong XXXXX  Xin cho
chuyén vién 6 van tai chanh biét néu quy vi can thong dich vién.

STATE OF NEW YORK

DEPARTMENT OF HEALTH
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Rite Aid : News

1 of1

Rite Aid News

Rite Aid Now Offers Prescription Bottle Labels In 11 Different Languages

Large 20 - Point Type Labels Also Available

Camp Hill, PA (August 1, 2005) - Prescription bottle labels, which include instructions for
taking the medicine, can now be printed in 11 different languages at Rite Aid drugstores
nationwide. Non-English speaking Rite Aid patients will no longer have to depend on
translation from a friend or relative to make sure they are taking their prescriptions correctly.

Rite Aid pharmacists can now provide labels in English, Spanish, French, Arabic, Korean,
Chinese, Japanese, Hindi, Polish, Russian or Portuguese. For patients who prefer larger
printed labels to more easily identify their medicines and how to take them, Rite Aid
pharmacies are also now equipped to print with a 20- point type versus the typical smaller

type.

"Both translation difficulties and not being able to see the type clearly can interfere with
patients' ability to take their prescriptions correctly," said Phil Keough, senior vice president
of pharmacy operations. "Now our pharmacists can provide all of our patients the tools they
need to correctly follow their medication therapy."

In areas with a large non-English speaking population, Rite Aid staffs its pharmacies with
bilingual pharmacists or technicians whenever possible.

Rite Aid Corporation (NYSE, PCX: RAD) is one of the nation's
leading drugstore chains with annual revenues of $16.8 billion and
approximately 3,400 stores in 28 states and the District of
Columbia. Information about Rite Aid, including corporate
background and press releases, is available through the company's
website at www.riteaid.com.

XXX
Contact:

Media:Jody Cook 717-731-6566

http://www riteaid.com/company/news/news_details.jsf?itemNumber=728

6/29/2010 5:46 PM
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Medco Health Solutions, Inc.

100 Parsons Pend Drive
Franklin Lakes, NJ 07417

meJC'0® tel 201 269 3400
www.medco.com

VIA FACSIMILE (212 264-3039) & US MAIL

May 15, 2009

Michael R. Carter, Regional Manager
Department of Health and Human Services
Office of the Secretary

Office for Civil Rights Region I1

Federal Building

26 Federal Plaza

Room 3312

New York, NY 10278

Ref: Transaction Number 06-44385

Dear Mr. Carter:

I am responding to your request for written correspondence confirming recent
discussions with OCR in my capacity as Assistant Counsel of Medco Health Solutions,
Inc. (“Medco”). To summarize, the U.S. Department of Health and Human Services,
Office for Civil Rights (“OCR”) received a complaint alleging that Medco has engaged in
unlawful discrimination on the basis of national origin. Specifically, it has been alleged
that Medco has failed to provide limited English proficient (“LEP”) members with
meaningful access to mail order pharmacy services and other pharmacy benefit
management services provided by Medco.

In connection with the resolution of OCR’s complaint investigation (reference
number 06-44385) (the “Complaint”), Medco is willing to implement the following
measures to strengthen its provision of language assistance services to LEP members
with whom Medco directly communicates:

In late 2008, Medco instituted a project (the “Other Than English Language”
project) staffed with a core team of senior level Medco employees (the “Team”). The
goal of the Other Than English project is to better capture member language preferences
and maintain and utilize those preferences for member communications. In 2009, the
project and Team are primarily focused on the Spanish language. However, the Team
expects that this will be a multi-year project that will continue tc work on languages other
than Spanish and will continue to update communication forms and programs to support
languages other than English.

117046
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The Team’s deliverables for 2009 include the following items:

Call Center Spanish team expansion was recently accomplished. Currently,
Medco has approximately 100 bilingual, Spanish-speaking customer service
representatives who are trained to communicate directly in Spanish with
Spanish-speaking members. Medco will continue to use the AT&T language
line for languages other than Spanish (and for Spanish, during any hours that
the Call Center Spanish team is not available).

Enable the ability for Medco’s customer service representatives to transfer
calls to bilingual, Spanish-speaking Regional Consulting Pharmacists who are
trained to communicate directly in Spanish with Spanish-speaking members
as requested by the patient/member to discuss any pharmacist related
information for mail service prescriptions.

Display language preference indicator in customer service applications that
allow representatives to add a language indicator field, making the selected
language visible to all users. Ensure the ability to use the member’s language
preference is available to drive specific written materials and supports future
capability of other documents as translated. Ensure the ability to use the
member’s language preference to drive effective outbound calls to members

Once a language preference is established by customer service, support the
ability to route members with Spanish indicator directly to designated
bilingual, Spanish-speaking customer service representatives, bypassing any
Voice Response Unit.

Support the acceptance on the “Medco Standard Eligibility Format” of a
member’s language preference. Develop the ability to accept and maintain, at
the member level, a language preference indicator and the language requested
as passed by the client.

Create a set of policies and guidelines for both internal and external use, of
how and when we will offer communications in other than English. This
includes an ongoing assessment/inventory of communication materials that
will be offered in languages other than English, and the specific languages
that will be supported.

In addition, the Team will be assessing the feasibility of methods to improve the

provision of notice to LEP members of the availability of language assistance services

from Medco. Some of the initiatives currently being considered include:

117046

Inclusion of a Spanish footer on all Medco communications (e.g. “Para
informarse en espanol llama al 1-800-123-4567").
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. Adding language to the commercial website (similar to the language used
on the Medco Medicare Part D website) that notifies members as to the
availability of language assistance services. As part of a planned whole
web redesign, Medco will also consider whether actual content on the
commercial website will be translated and made available in Spanish.

. The printing of certain communications that have English on one side and
Spanish on the other.

. The insertion of a Spanish-language buckslip in pharmacy
communications.

. Bi-lingual communications targeted based on Medco modeling (Medco

uses zip code overlays and other demographic data to identify members
who might benefit from a bi-lingual communications).

Finally, Medco is developing a process to ensure that Medco staff at call centers
and pharmacies, who are either expected to communicate directly with LEP members in a
language other than English, or are expected to function as an interpreter with English-
speaking Medco staff, are assessed as to their proficiency in that language and, to the
extent that they are expected to function as interpreters, their competency at interpreting.
Through the use of the already established Pharmacy Compliance Assessment Team, a
risk-based assessment plan will be created. The Pharmacy Compliance Assessment
Team will audit against these standards during their on-site visits to the Medco call
centers and pharmacies, as appropriate.

As previously discussed with an OCR investigator, Medco will monitor the
systems and processes that it implements as a result of the “Other Than English
Language” project. This monitoring will include periodic assessments of the
effectiveness of such systems and processes. Medco will also train all relevant staff on
such systems, processes, policies and procedures.

During the year following the date that OCR issues its closure letter regarding the
Complaint, Medco will (through its designated representative) periodically update OCR
on significant activities relating to Medco’s implementation of the foregoing measures,
including, by way of example, the names and titles of the individuals comprising the
Team. Medco understands that OCR has agreed to serve as a technical assistance
resource throughout that year, as reasonably necessary and as requested by Medco.

Medco will fully cooperate with your review of this matter. If you have any
questions, please do not hesitate to contact me directly at (201) 269-5209.

Veps fruly yours,
Is/

Paul E. DelloRusso
Assistant Counsel
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local, tribal, and foreign law
enforcement agencies; Federal/State
probation and judicial offices; Congress;
contract and consulting physicians,
including hospitals; and attorneys for
claimants.

SYSTEMS EXEMPTED FROM CERTAIN PROVISONS
OF THE ACT:

The Attorney General has exempted
this system from subsections (c)(3) and
(4), (d), (e)(2), (e)(3), (e)(4)(H), (e)(8), (£)
and (g) of the Privacy Act pursuant to
5 U.S.C. 552a(j). Rules have been
promulgated in accordance with the
requirements of 5 U.S.C. 553(b), (c) and
(e) and have been published in the
Federal Register and codified at 28 CFR
16.97(a) and (b).

[FR Doc. 02—15299 Filed 6-17-02; 8:45 am]
BILLING CODE 4410-05-P

DEPARTMENT OF JUSTICE

Guidance to Federal Financial
Assistance Recipients Regarding Title
VI Prohibition Against National OriginO
Discrimination Affecting LimitedO
English Proficient Persons

AGENCY: Department of Justice.
ACTION: Policy guidance document.

SUMMARY: The Department of Justice
(DOJ) adopts final Guidance to Federal
Financial Assistance Recipients
Regarding Title VI Prohibition Against
National Origin Discrimination
Affecting Limited English Proficient
Persons (DOJ Recipient LEP Guidance).
The DOJ Recipient LEP Guidance is
issued pursuant to Executive Order
13166, and supplants existing guidance
on the same subject originally published
at 66 FR 3834 (January 16, 2001).
DATES: Effective June 12, 2002.

FOR FURTHER INFORMATION CONTACT:
Merrily A. Friedlander, Chief,
Coordination and Review Section, Givil
Rights Division, 950 Pennsylvania
Avenue, NW-NYA, Washington, DC
20530. Telephone 202—-307-2222; TDD:
202-307-2678.

SUPPLEMENTARY INFORMATION: Under
DOJ regulations implementing Title VI
of the Civil Rights Act of 1964, 42 U.S.C.
2000d, et seq. (Title VI), recipients of
Federal financial assistance have a
responsibility to ensure meaningful
access to their programs and activities
by persons with limited English
proficiency (LEP). See 28 CFR
42.104(b)(2). Executive Order 13166,
reprinted at 65 FR 50121 (August 16,
2000), directs each Federal agency that
extends assistance subject to the
requirements of Title VI to publish
guidance for its respective recipients

clarifying that obligation. Executive
Order 13166 further directs that all such
guidance documents be consistent with
the compliance standards and
framework detailed in DOJ Policy
Guidance entitled “Enforcement of Title
VI of the Civil Rights Act of 1964—
National Origin Discrimination Against
Persons with Limited English
Proficiency.” See 65 FR 50123 (August
16, 2000).

Initial guidance on DOJ recipients’
obligations to take reasonable steps to
ensure access by LEP persons was
published on January 16, 2001. See 66
FR 3834. That guidance document was
republished for additional public
comment on January 18, 2002. See 67
FR 2671. Based on public comments
filed in response to the January 18, 2002
republication, DOJ published revised
draft guidance for public comment on
April 18, 2002. See 67 FR 19237.

DOJ received 24 comments in
response to its April 18, 2002
publication of revised draft guidance on
DOJ recipients’ obligations to take
reasonable steps to ensure access to
programs and activities by LEP persons.
The comments reflected the views of
individuals, organizations serving LEP
populations, organizations favoring the
use of the English language, language
assistance service providers, and state
agencies. While many comments
identified areas for improvement and/or
revision, the overall response to the
draft DOJ Recipient LEP Guidance was
favorable. Taken together, a majority of
the comments described the draft
guidance as incorporating ‘“‘reasonable
standards” or “helpful provisions”
providing ““useful suggestions instead of
mandatory requirements’’ reflecting
“common sense”’ and a ‘‘more measured
tone” over prior LEP guidance
documents.

Two of the comments urged
withdrawal of the draft guidance as
unsupported by law. In response, the
Department notes here as it did in the
draft Recipient LEP Guidance published
on April 18, 2002 that the Department’s
commitment to implement Title VI
through regulations reaching language
barriers is long-standing and is
unaffected by recent judicial action
precluding individuals from bringing
judicial actions seeking to enforce those
agency regulations. See 67 FR at 19238—
19239. This particular policy guidance
clarifies existing statutory and
regulatory requirements for LEP persons
by providing a description of the factors
recipients should consider in fulfilling
their responsibilities to LEP persons.

Of the remaining 22 comments, three
supported adoption of the draft
guidance as published, and 19, while

supportive of the guidance and the
Department’s leadership in this area,
suggested modifications which would,
in their view, either (1) clarify the
application of the flexible compliance
standard incorporated by the draft
guidance to particular areas or
situations, or (2) provide a more
definitive statement of the minimal
compliance standards in this area.
Several areas were raised in more than
one comment. In the order most often
raised, those common areas of comment
were (1) recipient language assistance
plans, (2) use of informal interpreters,
(3) written translation safe harbors, and
(4) cost considerations. The comments
in each of these area are summarized
and discussed below.

Recipient Language Assistance Plans.
A large number of comments
recommended that written language
assistance plans (LEP Plans) be required
of all recipients. The Department is
cognizant of the value of written LEP
plans in documenting a recipient’s
compliance with its obligation to ensure
meaningful access by LEP persons, and
in providing a framework for the
provision of reasonable and necessary
language assistance to LEP persons. The
Department is also aware of the related
training, operational, and planning
benefits most recipients would derive
from the generation and maintenance of
an updated written language assistance
plan for use by its employees. In the
large majority of cases, the benefits
flowing from a written language
assistance plan has caused or will likely
cause recipients to develop, with
varying degrees of detail, such written
plans. Even small recipients with
limited contact with LEP persons would
likely benefit from having a plan in
place to assure that, when the need
arises, staff have a written plan to turn
to—even if it is only how to access a
telephonic or community-based
interpretation service—when
determining what language services to
provide and how to provide them.

However, the fact that the vast
majority of the Department’s recipients
already have or will likely develop a
written LEP plan to reap its many
benefits does not necessarily mean that
every recipient, however small its staff,
limited its resources, or focused its
services, will realize the same benefits
and thus must follow an identical path.
Without clear evidence suggesting that
the absence of written plans for every
single recipient is impeding
accomplishment of the goal of
meaningful access, the Department
elects at this juncture to strongly
recommend but not require written
language assistance plans. The
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Department stresses in this regard that
neither the absence of a requirement of
written LEP plans in all cases nor the
election by an individual recipient
against drafting a plan obviates the
underlying obligation on the part of
each recipient to provide, consistent
with Title VI, the Title VI regulations,
and the DOJ Recipient LEP Guidance,
reasonable, timely, and appropriate
language assistance to the LEP
populations each serves.

While the Department continues to
believe that the Recipient LEP Guidance
strikes the correct balance between
recommendations and requirements in
this area, the Department has revised
the introductory paragraph of Section
VII of the Recipient LEP Guidance to
acknowledge a recipient’s discretion in
drafting a written LEP plan yet to
emphasize the many benefits that weigh
in favor of such a written plan in the
vast majority of cases.

Informal Interpreters. As in the case of
written LEP plans, a large number of the
comments urged the incorporation of
more definitive language strongly
discouraging or severely limiting the use
of informal interpreters such as family
members, guardians, caretakers, friends,
or fellow inmates or detainees. Some
recommended that the draft guidance be
revised to prohibit the use of informal
interpreters except in limited or
emergency situations. A common sub-
theme running through many of these
comments was a concern regarding the
technical and ethical competency of
such interpreters to ensure meaningful
and appropriate access at the level and
of the type contemplated under the DOJ
Recipient LEP Guidance.!

As in the case of written LEP plans,
the Department believes that the DOJ
Recipient LEP Guidance provides
sufficient guidance to allow recipients
to strike the proper balance between the
many situations where the use of
informal interpreters is inappropriate,
and the few situations where the
transitory and/or limited use of informal

1 A few comments urged the Department to
incorporate language detailing particular
interpretation standards or approaches. The
Department declines to set, as part of the DOJ
Recipient LEP Guidance, professional or technical
standards for interpretation applicable to all
recipients in every community and in all situations.
General guidelines for translator and interpreter
competency are already set forth in the guidance.
Technical and professional standards and necessary
vocabulary and skills for court interpreters and
interpreters in custodial interrogations, for instance,
would be different from those for emergency service
interpreters, or, in turn, those for interpreters in
educational programs for correctional facilities.
Thus, recipients, beneficiaries, and associations of
professional interpreters and translators should
collaborate in identifying the applicable
professional and technical interpretation standards
that are appropriate for particular situations.

interpreters is necessary and
appropriate in light of the nature of a
service or benefit being provided and
the factual context in which that service
or benefit is being provided.
Nonetheless, the Department concludes
that the potential for the inappropriate
use of informal interpreters or,
conversely, its unnecessary avoidance,
can be minimized through additional
clarifications in the DOJ Recipient LEP
Guidance. Towards that end, the
subsection titled “Use of Family
Members, Friends, Other Inmates, or
Other Detainees as Interpreters’ of
Section VI.A. of the DOJ Recipient LEP
Guidance has been revised to include
guardians and caretakers among the
potential class of informal interpreters,
to note that beneficiaries who elect to
provide their own informal interpreter
do so at their own expense, to clarify
that reliance on informal interpreters
should not be part of any recipient LEP
plan, and to expand the discussion of
the special considerations that should
guide a recipient’s limited reliance on
informal interpreters.

Safe Harbors. Several comments
focused on safe harbor and vital
documents provisions of the written
translations section of the DOJ Recipient
LEP Guidance.? A few comments
observed that the safe harbor standard
set out in the Recipient LEP Guidance
was too high, potentially permitting
recipients to avoid translating several
critical types of vital documents (e.g.,
notices of denials of benefits or rights,
leases, rules of conduct, etc.). In
contrast, another comment pointed to
this same standard as support for the
position that the safe harbor provision
was too low, potentially requiring a
large recipient to incur extraordinary
fiscal burdens to translate all documents
associated with the program or activity.

The decision as to what program-
related documents should be translated
into languages other than English is a
difficult one. While documents
generated by a recipient may be helpful
in understanding a program or activity,
not all are critical or vital to ensuring
meaningful access by beneficiaries
generally and LEP persons specifically.
Some documents may create or define
legally enforceable rights or
responsibilities on the part of individual
beneficiaries (e.g., leases, rules of

20One comment pointed out that current
demographic information based on the 2000 Census
or other data was not readily available to assist
recipients in identifying the number or proportion
of LEP persons and the significant language groups
among their otherwise eligible beneficiaries. The
Department is aware of this potential difficulty and
is, among other things, working with the Census
Bureau, among other entities, to increase the
availability of such demographic data.

conduct, notices of benefit denials, etc.).
Others, such as application or
certification forms, solicit important
information required to establish or
maintain eligibility to participate in a
Federally-assisted program or activity.
And for some programs or activities,
written documents may be the core
benefit or service provided by the
program or activity. Moreover, some
programs or activities may be
specifically focused on providing
benefits or services to significant LEP
populations. Finally, a recipient may
elect to solicit vital information orally as
a substitute for written documents. For
example, many state unemployment
insurance programs are transitioning
away from paper-based application and
certification forms in favor of telephone-
based systems. Also, certain languages
(e.g., Hmong) are oral rather than
written, and thus a high percentage of
such LEP speakers will likely be unable
to read translated documents or written
instructions since it is only recently that
such languages have been converted to
a written form. Each of these factors
should play a role in deciding what
documents should be translated, what
target languages other than English are
appropriate, or even whether more
effective alternatives to a continued
reliance on written documents to obtain
or process vital information exist.

As has been emphasized elsewhere,
the Recipient LEP Guidance is not
intended to provide a definitive answer
governing the translation of written
documents for all recipients applicable
in all cases. Rather, in drafting the safe
harbor and vital documents provisions
of the Recipient LEP Guidance, the
Department sought to provide one, but
not necessarily the only, point of
reference for when a recipient should
consider translations of documents (or
the implementation of alternatives to
such documents) in light of its
particular program or activity, the
document or information in question,
and the potential LEP populations
served. In furtherance of this purpose,
the safe harbor and vital document
provisions of the Recipient LEP
Guidance have been revised to clarify
the elements of the flexible translation
standard, and to acknowledge that
distinctions can and should be made
between frequently-encountered and
less commonly-encountered languages
when identifying languages for
translation.

Costs Considerations. A number of
comments focused on cost
considerations as an element of the
Department’s flexible four-factor
analysis for identifying and addressing
the language assistance needs of LEP
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persons. While none urged that costs be
excluded, some comments expressed
concern that a recipient could use cost
as a basis for avoiding otherwise
reasonable and necessary language
assistance to LEP persons. In contrast, a
few comments suggested that the
flexible fact-dependent compliance
standard incorporated by the DOJ
Recipient LEP Guidance, when
combined with the desire of most
recipients to avoid the risk of
noncompliance, could lead some large,
state-wide recipients to incur
unnecessary or inappropriate fiscal
burdens in the face of already strained
program budgets. The Department is
mindful that cost considerations could
be inappropriately used to avoid
providing otherwise reasonable and
necessary language assistance.
Similarly, cost considerations could be
inappropriately ignored or minimized to
justify the provision of a particular level
or type of language service where less
costly equally effective alternatives
exist. The Department also does not
dismiss the possibility that the
identified need for language services
might be quite costly for certain types of
recipients in certain communities,
particularly if they have not been
keeping up with the changing needs of
the populations they serve over time.

The potential for possible abuse of
cost considerations by some does not, in
the Department’s view, justify its
elimination as a factor in all cases when
determining the appropriate “mix” of
reasonable language assistance services
determined necessary under the DOJ
Recipient LEP Guidance to ensure
meaningful access by LEP persons to
Federally assisted programs and
activities. The Department continues to
believe that costs are a legitimate
consideration in identifying the
reasonableness of particular language
assistance measures, and that the DOJ
Recipient LEP Guidance identifies the
appropriate framework through which
costs are to be considered.

In addition to the four larger concerns
noted above, the Department has
substituted, where appropriate,
technical or stylistic changes that more
clearly articulate, in the Department’s
view, the underlying principle,
guideline, or recommendation detailed
in the Guidance. In addition, the
Guidance has been modified to expand
the definition of “courts” to include
administrative adjudications conducted
by a recipient; to acknowledge that
English language instruction is an
important adjunct to (but not substitute
for) the obligation to ensure access to
Federally assisted programs and
activities by all eligible persons; and to

clarify the Guidance’s application to
activities undertaken by a recipient
either voluntarily or under contract in
support of a Federal agency’s functions.

After appropriate revision based on a
careful consideration of the comments,
with particular focus on the common
concerns summarized above, the
Department adopts final “Guidance to
Federal Financial Assistance Recipients
Regarding Title VI Prohibition Against
National Origin Discrimination
Affecting Limited English Proficient
Persons.” The text of this final guidance
document appears below.

It has been determined that this
Guidance, which supplants existing
Guidance on the same subject
previously published at 66 FR 3834
(January 16, 2001), does not constitute
a regulation subject to the rulemaking
requirements of the Administrative
Procedure Act, 5 U.S.C. 553.

Dated: June 12, 2002.
R. Alexander Acosta,

Principal Deputy Assistant Attorney General,
Civil Rights Division.

I. Introduction

Most individuals living in the United
States read, write, speak and understand
English. There are many individuals,
however, for whom English is not their
primary language. For instance, based
on the 2000 census, over 26 million
individuals speak Spanish and almost 7
million individuals speak an Asian or
Pacific Island language at home. If these
individuals have a limited ability to
read, write, speak, or understand
English, they are limited English
proficient, or “LEP.” While detailed
data from the 2000 census has not yet
been released, 26% of all Spanish-
speakers, 29.9% of all Chinese-speakers,
and 28.2% of all Vietnamese-speakers
reported that they spoke English “not
well” or “not at all” in response to the
1990 census.

Language for LEP individuals can be
a barrier to accessing important benefits
or services, understanding and
exercising important rights, complying
with applicable responsibilities, or
understanding other information
provided by Federally funded programs
and activities. The Federal Government
funds an array of services that can be
made accessible to otherwise eligible
LEP persons. The Federal Government
is committed to improving the
accessibility of these programs and
activities to eligible LEP persons, a goal
that reinforces its equally important
commitment to promoting programs and
activities designed to help individuals
learn English. Recipients should not
overlook the long-term positive impacts

of incorporating or offering English as a
Second Language (ESL) programs in
parallel with language assistance
services. ESL courses can serve as an
important adjunct to a proper LEP plan.
However, the fact that ESL classes are
made available does not obviate the
statutory and regulatory requirement to
provide meaningful access for those
who are not yet English proficient.
Recipients of Federal financial
assistance have an obligation to reduce
language barriers that can preclude
meaningful access by LEP persons to
important government services.!

In certain circumstances, failure to
ensure that LEP persons can effectively
participate in or benefit from Federally
assisted programs and activities may
violate the prohibition under Title VI of
the Civil Rights Act of 1964, 42 U.S.C.
2000d and Title VI regulations against
national origin discrimination. The
purpose of this policy guidance is to
assist recipients in fulfilling their
responsibilities to provide meaningful
access to LEP persons under existing
law. This policy guidance clarifies
existing legal requirements for LEP
persons by providing a description of
the factors recipients should consider in
fulfilling their responsibilities to LEP
persons.2 These are the same criteria
DOJ will use in evaluating whether
recipients are in compliance with Title
VI and Title VI regulations.

The Department of Justice’s role
under Executive Order 13166 is unique.
The Order charges DOJ with
responsibility for providing LEP
Guidance to other Federal agencies and
for ensuring consistency among each
agency-specific guidance. Consistency
among Departments of the Federal
government is particularly important.
Inconsistency or contradictory guidance
could confuse recipients of Federal
funds and needlessly increase costs
without rendering the meaningful
access for LEP persons that this

1DOJ recognizes that many recipients had
language assistance programs in place prior to the
issuance of Executive Order 13166. This policy
guidance provides a uniform framework for a
recipient to integrate, formalize, and assess the
continued vitality of these existing and possibly
additional reasonable efforts based on the nature of
its program or activity, the current needs of the LEP
populations it encounters, and its prior experience
in providing language services in the community it
serves.

2The policy guidance is not a regulation but
rather a guide. Title VI and its implementing
regulations require that recipients take responsible
steps to ensure meaningful access by LEP persons.
This guidance provides an analytical framework
that recipients may use to determine how best to
comply with statutory and regulatory obligations to
provide meaningful access to the benefits, services,
information, and other important portions of their
programs and activities for individuals who are
limited English proficient.
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Guidance is designed to address. As
with most government initiatives, this
requires balancing several principles.
While this Guidance discusses that
balance in some detail, it is important
to note the basic principles behind that
balance. First, we must ensure that
Federally-assisted programs aimed at
the American public do not leave some
behind simply because they face
challenges communicating in English.
This is of particular importance
because, in many cases, LEP individuals
form a substantial portion of those
encountered in Federally-assisted
programs. Second, we must achieve this
goal while finding constructive methods
to reduce the costs of LEP requirements
on small businesses, small local
governments, or small non-profits that
receive Federal financial assistance.

There are many productive steps that
the Federal government, either
collectively or as individual grant
agencies, can take to help recipients
reduce the costs of language services
without sacrificing meaningful access
for LEP persons. Without these steps,
certain smaller grantees may well
choose not to participate in Federally
assisted programs, threatening the
critical functions that the programs
strive to provide. To that end, the
Department plans to continue to provide
assistance and guidance in this
important area. In addition, DOJ plans
to work with representatives of law
enforcement, corrections, courts,
administrative agencies, and LEP
persons to identify and share model
plans, examples of best practices, and
cost-saving approaches. Moreover, DOJ
intends to explore how language
assistance measures, resources and cost-
containment approaches developed
with respect to its own Federally
conducted programs and activities can
be effectively shared or otherwise made
available to recipients, particularly
small businesses, small local
governments, and small non-profits. An
interagency working group on LEP has
developed a Web site, www.lep.gov, to
assist in disseminating this information
to recipients, Federal agencies, and the
communities being served.

Many commentators have noted that
some have interpreted the case of
Alexander v. Sandoval, 532 U.S. 275
(2001), as impliedly striking down the
regulations promulgated under Title VI
that form the basis for the part of
Executive Order 13166 that applies to
Federally assisted programs and
activities. We have taken the position
that this is not the case, and will
continue to do so. Accordingly, we will
strive to ensure that Federally assisted
programs and activities work in a way

that is effective for all eligible
beneficiaries, including those with
limited English proficiency.

II. Legal Authority

Section 601 of Title VI of the Civil
Rights Act of 1964, 42 U.S.C. 2000d,
provides that no person shall “on the
ground of race, color, or national origin,
be excluded from participation in, be
denied the benefits of, or be subjected
to discrimination under any program or
activity receiving Federal financial
assistance.” Section 602 authorizes and
directs Federal agencies that are
empowered to extend Federal financial
assistance to any program or activity “to
effectuate the provisions of [section 601]
* * * by issuing rules, regulations, or
orders of general applicability.” 42
U.S.C. 2000d-1.

Department of Justice regulations
promulgated pursuant to section 602
forbid recipients from “utiliz[ing]
criteria or methods of administration
which have the effect of subjecting
individuals to discrimination because of
their race, color, or national origin, or
have the effect of defeating or
substantially impairing accomplishment
of the objectives of the program as
respects individuals of a particular race,
color, or national origin.” 28 CFR
42.104(b)(2).

The Supreme Court, in Lau v. Nichols,
414 U.S. 563 (1974), interpreted
regulations promulgated by the former
Department of Health, Education, and
Welfare, including a regulation similar
to that of DOJ, 45 CFR 80.3(b)(2), to hold
that Title VI prohibits conduct that has
a disproportionate effect on LEP persons
because such conduct constitutes
national-origin discrimination. In Lau, a
San Francisco school district that had a
significant number of non-English
speaking students of Chinese origin was
required to take reasonable steps to
provide them with a meaningful
opportunity to participate in Federally
funded educational programs.

On August 11, 2000, Executive Order
13166 was issued. “Improving Access to
Services for Persons with Limited
English Proficiency,” 65 FR 50121
(August 16, 2000). Under that order,
every Federal agency that provides
financial assistance to non-Federal
entities must publish guidance on how
their recipients can provide meaningful
access to LEP persons and thus comply
with Title VI regulations forbidding
funding recipients from “restrict[ing] an
individual in any way in the enjoyment
of any advantage or privilege enjoyed by
others receiving any service, financial
aid, or other benefit under the program”
or from “utiliz[ing] criteria or methods
of administration which have the effect

of subjecting individuals to
discrimination because of their race,
color, or national origin, or have the
effect of defeating or substantially
impairing accomplishment of the
objectives of the program as respects
individuals of a particular race, color, or
national origin.”

On that same day, DOJ issued a
general guidance document addressed
to “Executive Agency Civil Rights
Officers” setting forth general principles
for agencies to apply in developing
guidance documents for recipients
pursuant to the Executive Order.
“Enforcement of Title VI of the Civil
Rights Act of 1964 National Origin
Discrimination Against Persons With
Limited English Proficiency,” 65 FR
50123 (August 16, 2000) (“DOJ LEP
Guidance”).

Subsequently, Federal agencies raised
questions regarding the requirements of
the Executive Order, especially in light
of the Supreme Court’s decision in
Alexander v. Sandoval, 532 U.S. 275
(2001). On October 26, 2001, Ralph F.
Boyd, Jr., Assistant Attorney General for
the Civil Rights Division, issued a
memorandum for “Heads of
Departments and Agencies, General
Counsels and Civil Rights Directors.”
This memorandum clarified and
reaffirmed the DOJ LEP Guidance in
light of Sandoval.3 The Assistant
Attorney General stated that because
Sandoval did not invalidate any Title VI
regulations that proscribe conduct that
has a disparate impact on covered
groups—the types of regulations that
form the legal basis for the part of
Executive Order 13166 that applies to
Federally assisted programs and
activities—the Executive Order remains
in force.

Pursuant to Executive Order 13166,
DOJ developed its own guidance
document for recipients and initially

3 The memorandum noted that some
commentators have interpreted Sandoval as
impliedly striking down the disparate-impact
regulations promulgated under Title VI that form
the basis for the part of Executive Order 13166 that
applies to Federally assisted programs and
activities. See, e.g., Sandoval, 532 U.S. at 286, 286
n.6 (“[W]e assume for purposes of this decision that
section 602 confers the authority to promulgate
disparate-impact regulations; * * * We cannot help
observing, however, how strange it is to say that
disparate-impact regulations are ‘inspired by, at the
service of, and inseparably intertwined with ’ Sec.
601 * * * when Sec. 601 permits the very behavior
that the regulations forbid.”). The memorandum,
however, made clear that DOJ disagreed with the
commentators’ interpretation. Sandoval holds
principally that there is no private right of action
to enforce Title VI disparate-impact regulations. It
did not address the validity of those regulations or
Executive Order 13166 or otherwise limit the
authority and responsibility of Federal grant
agencies to enforce their own implementing
regulations.
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issued it on January 16, 2001.
“Guidance to Federal Financial
Assistance Recipients Regarding Title VI
Prohibition Against National Origin
Discrimination Affecting Limited
English Proficient Persons,” 66 FR 3834
(January 16, 2001) (“LEP Guidance for
DOJ Recipients”). Because DOJ did not
receive significant public comment on
its January 16, 2001 publication, the
Department republished on January 18,
2002 its existing guidance document for
additional public comment. “Guidance
to Federal Financial Assistance
Recipients Regarding Title VI
Prohibition Against National Origin
Discrimination Affecting Limited
English Proficient Persons,” 67 FR 2671
(January 18, 2002). The Department has
since received substantial public
comment.

This guidance document is thus
published pursuant to Executive Order
13166 and supplants the January 16,
2001 publication in light of the public
comment received and Assistant
Attorney General Boyd’s October 26,
2001 clarifying memorandum.

II1. Who Is Covered?

Department of Justice regulations, 28
CFR 42.104(b)(2), require all recipients
of Federal financial assistance from DO]J
to provide meaningful access to LEP
persons.* Federal financial assistance
includes grants, training, use of
equipment, donations of surplus
property, and other assistance.
Recipients of DOJ assistance include, for
example:
¢ Police and sheriffs’ departments
e Departments of corrections, jails, and

detention facilities, including those

recipients that house detainees of the

Immigration and Naturalization

Service
e Courts®
¢ Certain non profit agencies with law

enforcement, public safety, and victim

assistance missions;

e Other entities with public safety and
emergency service missions.
Subrecipients likewise are covered

when Federal funds are passed through

from one recipient to a subrecipient.

Coverage extends to a recipient’s
entire program or activity, i.e., to all
parts of a recipient’s operations. This is
true even if only one part of the

4Pursuant to Executive Order 13166, the
meaningful access requirement of the Title VI
regulations and the four-factor analysis set forth in
the DOJ LEP Guidance are to additionally apply to
the programs and activities of Federal agencies,
including the Department of Justice.

5 As used in this guidance, the word “court” or
“courts” includes administrative adjudicatory
systems or administrative hearings administered or
conducted by a recipient.

recipient receives the Federal
assistance.®

Example: DOJ provides assistance to a
state department of corrections to
improve a particular prison facility. All
of the operations of the entire state
department of corrections—not just the
particular prison—are covered.

Finally, some recipients operate in
jurisdictions in which English has been
declared the official language.
Nonetheless, these recipients continue
to be subject to Federal non-
discrimination requirements, including
those applicable to the provision of
Federally assisted services to persons
with limited English proficiency.

IV. Who Is a Limited English Proficient
Individual?

Individuals who do not speak English
as their primary language and who have
a limited ability to read, write, speak, or
understand English can be limited
English proficient, or “LEP,” entitled to
language assistance with respect to a
particular type of service, benefit, or
encounter.

Examples of populations likely to
include LEP persons who are
encountered and/or served by DOJ
recipients and should be considered
when planning language services
include, but are not limited to:

e Persons who are in the custody of
the recipient, including juveniles,
detainees, wards, and inmates.

¢ Persons subject to or serviced by
law enforcement activities, including,
for example, suspects, violators,
witnesses, victims, those subject to
immigration-related investigations by
recipient law enforcement agencies, and
community members seeking to
participate in crime prevention or
awareness activities.

e Persons who encounter the court
system.

e Parents and family members of the
above.

V. How Does a Recipient Determine the
Extent of Its Obligation To Provide LEP
Services?

Recipients are required to take
reasonable steps to ensure meaningful
access to their programs and activities
by LEP persons. While designed to be a
flexible and fact-dependent standard,
the starting point is an individualized
assessment that balances the following
four factors: (1) The number or
proportion of LEP persons eligible to be

6 However, if a Federal agency were to decide to
terminate Federal funds based on noncompliance
with Title VI or its regulations, only funds directed
to the particular program or activity that is out of
compliance would be terminated. 42 U.S.C. 2000d—
1.

served or likely to be encountered by
the program or grantee; (2) the
frequency with which LEP individuals
come in contact with the program; (3)
the nature and importance of the
program, activity, or service provided by
the program to people’s lives; and (4)
the resources available to the grantee/
recipient and costs. As indicated above,
the intent of this guidance is to suggest
a balance that ensures meaningful
access by LEP persons to critical
services while not imposing undue
burdens on small business, small local
governments, or small nonprofits.

After applying the above four-factor
analysis, a recipient may conclude that
different language assistance measures
are sufficient for the different types of
programs or activities in which it
engages. For instance, some of a
recipient’s activities will be more
important than others and/or have
greater impact on or contact with LEP
persons, and thus may require more in
the way of language assistance. The
flexibility that recipients have in
addressing the needs of the LEP
populations they serve does not
diminish, and should not be used to
minimize, the obligation that those
needs be addressed. DOJ recipients
should apply the following four factors
to the various kinds of contacts that they
have with the public to assess language
needs and decide what reasonable steps
they should take to ensure meaningful
access for LEP persons.

(1) The Number or Proportion of LEP
Persons Served or Encountered in the
Eligible Service Population

One factor in determining what
language services recipients should
provide is the number or proportion of
LEP persons from a particular language
group served or encountered in the
eligible service population. The greater
the number or proportion of these LEP
persons, the more likely language
services are needed. Ordinarily, persons
“eligible to be served, or likely to be
directly affected, by’ a recipient’s
program or activity are those who are
served or encountered in the eligible
service population. This population will
be program-specific, and includes
persons who are in the geographic area
that has been approved by a Federal
grant agency as the recipient’s service
area. However, where, for instance, a
precinct serves a large LEP population,
the appropriate service area is most
likely the precinct, and not the entire
population served by the department.
Where no service area has previously
been approved, the relevant service area
may be that which is approved by state
or local authorities or designated by the
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recipient itself, provided that these
designations do not themselves
discriminatorily exclude certain
populations. Appendix A provides
examples to assist in determining the
relevant service area. When considering
the number or proportion of LEP
individuals in a service area, recipients
should consider LEP parent(s) when
their English-proficient or LEP minor
children and dependents encounter the
legal system.

Recipients should first examine their
prior experiences with LEP encounters
and determine the breadth and scope of
language services that were needed. In
conducting this analysis, it is important
to include language minority
populations that are eligible for their
programs or activities but may be
underserved because of existing
language barriers. Other data should be
consulted to refine or validate a
recipient’s prior experience, including
the latest census data for the area
served, data from school systems and
from community organizations, and data
from state and local governments.?
Community agencies, school systems,
religious organizations, legal aid
entities, and others can often assist in
identifying populations for whom
outreach is needed and who would
benefit from the recipients’ programs
and activities were language services
provided.

(2) The Frequency With Which LEP
Individuals Come in Contact With the
Program

Recipients should assess, as
accurately as possible, the frequency
with which they have or should have
contact with an LEP individual from
different language groups seeking
assistance. The more frequent the
contact with a particular language
group, the more likely that enhanced
language services in that language are
needed. The steps that are reasonable
for a recipient that serves an LEP person
on a one-time basis will be very
different than those expected from a
recipient that serves LEP persons daily.
It is also advisable to consider the
frequency of different types of language

7 The focus of the analysis is on lack of English
proficiency, not the ability to speak more than one
language. Note that demographic data may indicate
the most frequently spoken languages other than
English and the percentage of people who speak
that language who speak or understand English less
than well. Some of the most commonly spoken
languages other than English may be spoken by
people who are also overwhelmingly proficient in
English. Thus, they may not be the languages
spoken most frequently by limited English
proficient individuals. When using demographic
data, it is important to focus in on the languages
spoken by those who are not proficient in English.

contacts. For example, frequent contacts
with Spanish-speaking people who are
LEP may require certain assistance in
Spanish. Less frequent contact with
different language groups may suggest a
different and less intensified solution. If
an LEP individual accesses a program or
service on a daily basis, a recipient has
greater duties than if the same
individual’s program or activity contact
is unpredictable or infrequent. But even
recipients that serve LEP persons on an
unpredictable or infrequent basis should
use this balancing analysis to determine
what to do if an LEP individual seeks
services under the program in question.
This plan need not be intricate. It may
be as simple as being prepared to use
one of the commercially-available
telephonic interpretation services to
obtain immediate interpreter services. In
applying this standard, recipients
should take care to consider whether
appropriate outreach to LEP persons
could increase the frequency of contact
with LEP language groups.

(3) The Nature and Importance of the
Program, Activity, or Service Provided
by the Program

The more important the activity,
information, service, or program, or the
greater the possible consequences of the
contact to the LEP individuals, the more
likely language services are needed. The
obligations to communicate rights to a
person who is arrested or to provide
medical services to an ill or injured
inmate differ, for example, from those to
provide bicycle safety courses or
recreational programming. A recipient
needs to determine whether denial or
delay of access to services or
information could have serious or even
life-threatening implications for the LEP
individual. Decisions by a Federal,
State, or local entity to make an activity
compulsory, such as particular
educational programs in a correctional
facility or the communication of
Miranda rights, can serve as strong
evidence of the program’s importance.

(4) The Resources Available to the
Recipient and Costs

A recipient’s level of resources and
the costs that would be imposed on it
may have an impact on the nature of the
steps it should take. Smaller recipients
with more limited budgets are not
expected to provide the same level of
language services as larger recipients
with larger budgets. In addition,
“reasonable steps” may cease to be
reasonable where the costs imposed
substantially exceed the benefits.

Resource and cost issues, however,
can often be reduced by technological
advances; the sharing of language

assistance materials and services among
and between recipients, advocacy
groups, and Federal grant agencies; and
reasonable business practices. Where
appropriate, training bilingual staff to
act as interpreters and translators,
information sharing through industry
groups, telephonic and video
conferencing interpretation services,
pooling resources and standardizing
documents to reduce translation needs,
using qualified translators and
interpreters to ensure that documents
need not be “fixed” later and that
inaccurate interpretations do not cause
delay or other costs, centralizing
interpreter and translator services to
achieve economies of scale, or the
formalized use of qualified community
volunteers, for example, may help
reduce costs.8 Recipients should
carefully explore the most cost-effective
means of delivering competent and
accurate language services before
limiting services due to resource
concerns. Large entities and those
entities serving a significant number or
proportion of LEP persons should
ensure that their resource limitations are
well-substantiated before using this
factor as a reason to limit language
assistance. Such recipients may find it
useful to be able to articulate, through
documentation or in some other
reasonable manner, their process for
determining that language services
would be limited based on resources or
costs.

This four-factor analysis necessarily
implicates the “mix” of LEP services
required. Recipients have two main
ways to provide language services: Oral
interpretation either in person or via
telephone interpretation service
(hereinafter “interpretation’’) and
written translation (hereinafter
“translation”). Oral interpretation can
range from on-site interpreters for
critical services provided to a high
volume of LEP persons to access
through commercially-available
telephonic interpretation services.
Written translation, likewise, can range
from translation of an entire document
to translation of a short description of
the document. In some cases, language
services should be made available on an
expedited basis while in others the LEP
individual may be referred to another
office of the recipient for language
assistance.

The correct mix should be based on
what is both necessary and reasonable
in light of the four-factor analysis. For

8 Small recipients with limited resources may
find that entering into a bulk telephonic
interpretation service contract will prove cost
effective.
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instance, a police department in a
largely Hispanic neighborhood may
need immediate oral interpreters
available and should give serious
consideration to hiring some bilingual
staff. (Of course, many police
departments have already made such
arrangements.) In contrast, there may be
circumstances where the importance
and nature of the activity and number
or proportion and frequency of contact
with LEP persons may be low and the
costs and resources needed to provide
language services may be high—such as
in the case of a voluntary general public
tour of a courthouse—in which pre-
arranged language services for the
particular service may not be necessary.
Regardless of the type of language
service provided, quality and accuracy
of those services can be critical in order
to avoid serious consequences to the
LEP person and to the recipient.
Recipients have substantial flexibility in
determining the appropriate mix.

VI. Selecting Language Assistance
Services

Recipients have two main ways to
provide language services: oral and
written language services. Quality and
accuracy of the language service is
critical in order to avoid serious
consequences to the LEP person and to
the recipient.

A. Oral Language Services
(Interpretation)

Interpretation is the act of listening to
something in one language (source
language) and orally translating it into
another language (target language).
Where interpretation is needed and is
reasonable, recipients should consider
some or all of the following options for
providing competent interpreters in a
timely manner:

Competence of Interpreters. When
providing oral assistance, recipients
should ensure competency of the
language service provider, no matter
which of the strategies outlined below
are used. Competency requires more
than self-identification as bilingual.
Some bilingual staff and community
volunteers, for instance, may be able to
communicate effectively in a different
language when communicating
information directly in that language,
but not be competent to interpret in and
out of English. Likewise, they may not
be able to do written translations.

Competency to interpret, however,
does not necessarily mean formal
certification as an interpreter, although
certification is helpful. When using
interpreters, recipients should ensure
that they:

Demonstrate proficiency in and
ability to communicate information
accurately in both English and in the
other language and identify and employ
the appropriate mode of interpreting
(e.g., consecutive, simultaneous,
summarization, or sight translation);

Have knowledge in both languages of
any specialized terms or concepts
peculiar to the entity’s program or
activity and of any particularized
vocabulary and phraseology used by the
LEP person; © and understand and
follow confidentiality and impartiality
rules to the same extent the recipient
employee for whom they are
interpreting and/or to the extent their
position requires.

Understand and adhere to their role as
interpreters without deviating into a
role as counselor, legal advisor, or other
roles (particularly in court,
administrative hearings, or law
enforcement contexts).

Some recipients, such as courts, may
have additional self-imposed
requirements for interpreters. Where
individual rights depend on precise,
complete, and accurate interpretation or
translations, particularly in the contexts
of courtrooms and custodial or other
police interrogations, the use of certified
interpreters is strongly encouraged.19
Where such proceedings are lengthy, the
interpreter will likely need breaks and
team interpreting may be appropriate to
ensure accuracy and to prevent errors
caused by mental fatigue of interpreters.

While quality and accuracy of
language services is critical, the quality
and accuracy of language services is
nonetheless part of the appropriate mix
of LEP services required. The quality
and accuracy of language services in a
prison hospital emergency room, for
example, must be extraordinarily high,
while the quality and accuracy of
language services in a bicycle safety
class need not meet the same exacting
standards.

Finally, when interpretation is needed
and is reasonable, it should be provided

9Many languages have ‘‘regionalisms,” or
differences in usage. For instance, a word that may
be understood to mean something in Spanish for
someone from Cuba may not be so understood by
someone from Mexico. In addition, because there
may be languages which do not have an appropriate
direct interpretation of some courtroom or legal
terms and the interpreter should be so aware and
be able to provide the most appropriate
interpretation. The interpreter should likely make
the recipient aware of the issue and the interpreter
and recipient can then work to develop a consistent
and appropriate set of descriptions of these terms
in that language that can be used again, when
appropriate.

10For those languages in which no formal
accreditation or certification currently exists, courts
and law enforcement agencies should consider a
formal process for establishing the credentials of the
interpreter.

in a timely manner. To be meaningfully
effective, language assistance should be
timely. While there is no single
definition for “timely” applicable to all
types of interactions at all times by all
types of recipients, one clear guide is
that the language assistance should be
provided at a time and place that avoids
the effective denial of the service,
benefit, or right at issue or the
imposition of an undue burden on or
delay in important rights, benefits, or
services to the LEP person. For example,
when the timeliness of services is
important, such as with certain
activities of DOJ recipients providing
law enforcement, health, and safety
services, and when important legal
rights are at issue, a recipient would
likely not be providing meaningful
access if it had one bilingual staffer
available one day a week to provide the
service. Such conduct would likely
result in delays for LEP persons that
would be significantly greater than
those for English proficient persons.
Conversely, where access to or exercise
of a service, benefit, or right is not
effectively precluded by a reasonable
delay, language assistance can likely be
delayed for a reasonable period.

Hiring Bilingual Staff. When
particular languages are encountered
often, hiring bilingual staff offers one of
the best, and often most economical,
options. Recipients can, for example, fill
public contact positions, such as 911
operators, police officers, guards, or
program directors, with staff who are
bilingual and competent to
communicate directly with LEP persons
in their language. If bilingual staff are
also used to interpret between English
speakers and LEP persons, or to orally
interpret written documents from
English into another language, they
should be competent in the skill of
interpreting. Being bilingual does not
necessarily mean that a person has the
ability to interpret. In addition, there
may be times when the role of the
bilingual employee may conflict with
the role of an interpreter (for instance,

a bilingual law clerk would probably
not be able to perform effectively the
role of a courtroom or administrative
hearing interpreter and law clerk at the
same time, even if the law clerk were a
qualified interpreter). Effective
management strategies, including any
appropriate adjustments in assignments
and protocols for using bilingual staff,
can ensure that bilingual staff are fully
and appropriately utilized. When
bilingual staff cannot meet all of the
language service obligations of the
recipient, the recipient should turn to
other options.
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Hiring Staff Interpreters. Hiring
interpreters may be most helpful where
there is a frequent need for interpreting
services in one or more languages.
Depending on the facts, sometimes it
may be necessary and reasonable to
provide on-site interpreters to provide
accurate and meaningful
communication with an LEP person.

Contracting for Interpreters. Contract
interpreters may be a cost-effective
option when there is no regular need for
a particular language skill. In addition
to commercial and other private
providers, many community-based
organizations and mutual assistance
associations provide interpretation
services for particular languages.
Contracting with and providing training
regarding the recipient’s programs and
processes to these organizations can be
a cost-effective option for providing
language services to LEP persons from
those language groups.

Using Telephone Interpreter Lines.
Telephone interpreter service lines often
offer speedy interpreting assistance in
many different languages. They may be
particularly appropriate where the mode
of communicating with an English
proficient person would also be over the
phone. Although telephonic
interpretation services are useful in
many situations, it is important to
ensure that, when using such services,
the interpreters used are competent to
interpret any technical or legal terms
specific to a particular program that may
be important parts of the conversation.
Nuances in language and non-verbal
communication can often assist an
interpreter and cannot be recognized
over the phone. Video teleconferencing
may sometimes help to resolve this
issue where necessary. In addition,
where documents are being discussed, it
is important to give telephonic
interpreters adequate opportunity to
review the document prior to the
discussion and any logistical problems
should be addressed.

Using Community Volunteers. In
addition to consideration of bilingual
staff, staff interpreters, or contract
interpreters (either in-person or by
telephone) as options to ensure
meaningful access by LEP persons, use
of recipient-coordinated community
volunteers, working with, for instance,
community-based organizations may
provide a cost-effective supplemental
language assistance strategy under
appropriate circumstances. They may be
particularly useful in providing
language access for a recipient’s less
critical programs and activities. To the
extent the recipient relies on
community volunteers, it is often best to
use volunteers who are trained in the

information or services of the program
and can communicate directly with LEP
persons in their language. Just as with
all interpreters, community volunteers
used to interpret between English
speakers and LEP persons, or to orally
translate documents, should be
competent in the skill of interpreting
and knowledgeable about applicable
confidentiality and impartiality rules.
Recipients should consider formal
arrangements with community-based
organizations that provide volunteers to
address these concerns and to help
ensure that services are available more
regularly.

Use of Family Members, Friends,
Other Inmates, or Other Detainees as
Interpreters. Although recipients should
not plan to rely on an LEP person’s
family members, friends, or other
informal interpreters to provide
meaningful access to important
programs and activities, where LEP
persons so desire, they should be
permitted to use, at their own expense,
an interpreter of their own choosing
(whether a professional interpreter,
family member, friend, other inmate,
other detainee) in place of or as a
supplement to the free language services
expressly offered by the recipient. LEP
persons may feel more comfortable
when a trusted family member, friend,
or other inmate acts as an interpreter. In
addition, in exigent circumstances that
are not reasonably foreseeable,
temporary use of interpreters not
provided by the recipient may be
necessary. However, with proper
planning and implementation,
recipients should be able to avoid most
such situations.

Recipients, however, should take
special care to ensure that family, legal
guardians, caretakers, and other
informal interpreters are appropriate in
light of the circumstances and subject
matter of the program, service or
activity, including protection of the
recipient’s own administrative or
enforcement interest in accurate
interpretation. In many circumstances,
family members (especially children),
friends, other inmates or other detainees
are not competent to provide quality
and accurate interpretations. Issues of
confidentiality, privacy, or conflict of
interest may also arise. LEP individuals
may feel uncomfortable revealing or
describing sensitive, confidential, or
potentially embarrassing medical, law
enforcement (e.g., sexual or violent
assaults), family, or financial
information to a family member, friend,
or member of the local community.1? In

11 For example, special circumstances of
confinement may raise additional serious concerns

addition, such informal interpreters may
have a personal connection to the LEP
person or an undisclosed conflict of
interest, such as the desire to protect
themselves or another perpetrator in a
domestic violence or other criminal
matter. For these reasons, when oral
language services are necessary,
recipients should generally offer
competent interpreter services free of
cost to the LEP person. For DOJ
recipient programs and activities, this is
particularly true in a courtroom,
administrative hearing, pre- and post-
trial proceedings, situations in which
health, safety, or access to important
benefits and services are at stake, or
when credibility and accuracy are
important to protect an individual’s
rights and access to important services.

An example of such a case is when
police officers respond to a domestic
violence call. In such a case, use of
family members or neighbors to
interpret for the alleged victim,
perpetrator, or witnesses may raise
serious issues of competency,
confidentiality, and conflict of interest
and is thus inappropriate. While issues
of competency, confidentiality, and
conflict of interest in the use of family
members (especially children), friends,
other inmates or other detainees often
make their use inappropriate, the use of
these individuals as interpreters may be
an appropriate option where proper
application of the four factors would
lead to a conclusion that recipient-
provided services are not necessary. An
example of this is a voluntary
educational tour of a courthouse offered
to the public. There, the importance and
nature of the activity may be relatively
low and unlikely to implicate issues of
confidentiality, conflict of interest, or
the need for accuracy. In addition, the
resources needed and costs of providing
language services may be high. In such
a setting, an LEP person’s use of family,
friends, or others may be appropriate.

If the LEP person voluntarily chooses
to provide his or her own interpreter, a
recipient should consider whether a
record of that choice and of the
recipient’s offer of assistance is
appropriate. Where precise, complete,

regarding the voluntary nature, conflicts of interest,
and privacy issues surrounding the use of inmates
and detainees as interpreters, particularly where an
important right, benefit, service, disciplinary
concern, or access to personal or law enforcement
information is at stake. In some situations, inmates
could potentially misuse information they obtained
in interpreting for other inmates. In addition to
ensuring competency and accuracy of the
interpretation, recipients should take these special
circumstances into account when determining
whether an inmate or detainee makes a knowing
and voluntary choice to use another inmate or
detainee as an interpreter.
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and accurate interpretations or
translations of information and/or
testimony are critical for law
enforcement, adjudicatory, or legal
reasons, or where the competency of the
LEP person’s interpreter is not
established, a recipient might decide to
provide its own, independent
interpreter, even if an LEP person wants
to use his or her own interpreter as well.
Extra caution should be exercised when
the LEP person chooses to use a minor
as the interpreter. While the LEP
person’s decision should be respected,
there may be additional issues of
competency, confidentiality, or conflict
of interest when the choice involves
using children as interpreters. The
recipient should take care to ensure that
the LEP person’s choice is voluntary,
that the LEP person is aware of the
possible problems if the preferred
interpreter is a minor child, and that the
LEP person knows that a competent
interpreter could be provided by the
recipient at no cost.

B. Written Language Services
(Translation)

Translation is the replacement of a
written text from one language (source
language) into an equivalent written text
in another language (target language).

What Documents Should be
Translated? After applying the four-
factor analysis, a recipient may
determine that an effective LEP plan for
its particular program or activity
includes the translation of vital written
materials into the language of each
frequently-encountered LEP group
eligible to be served and/or likely to be
affected by the recipient’s program.

Such written materials could include,

for example:

¢ Consent and complaint forms

e Intake forms with the potential for
important consequences

e Written notices of rights, denial, loss,
or decreases in benefits or services,
parole, and other hearings

¢ Notices of disciplinary action

¢ Notices advising LEP persons of free
language assistance

¢ Prison rule books

e Written tests that do not assess
English language competency, but test
competency for a particular license,
job, or skill for which knowing
English is not required

e Applications to participate in a
recipient’s program or activity or to
receive recipient benefits or services.
Whether or not a document (or the

information it solicits) is “vital” may

depend upon the importance of the

program, information, encounter, or

service involved, and the consequence

to the LEP person if the information in
question is not provided accurately or in
a timely manner. For instance,
applications for bicycle safety courses
should not generally be considered
vital, whereas applications for drug and
alcohol counseling in prison could be
considered vital. Where appropriate,
recipients are encouraged to create a
plan for consistently determining, over
time and across its various activities,
what documents are ““vital” to the
meaningful access of the LEP
populations they serve.

Classifying a document as vital or
non-vital is sometimes difficult,
especially in the case of outreach
materials like brochures or other
information on rights and services.
Awareness of rights or services is an
important part of ‘“‘meaningful access.”
Lack of awareness that a particular
program, right, or service exists may
effectively deny LEP individuals
meaningful access. Thus, where a
recipient is engaged in community
outreach activities in furtherance of its
activities, it should regularly assess the
needs of the populations frequently
encountered or affected by the program
or activity to determine whether certain
critical outreach materials should be
translated. Community organizations
may be helpful in determining what
outreach materials may be most helpful
to translate. In addition, the recipient
should consider whether translations of
outreach material may be made more
effective when done in tandem with
other outreach methods, including
utilizing the ethnic media, schools,
religious, and community organizations
to spread a message.

Sometimes a document includes both
vital and non-vital information. This
may be the case when the document is
very large. It may also be the case when
the title and a phone number for
obtaining more information on the
contents of the document in frequently-
encountered languages other than
English is critical, but the document is
sent out to the general public and
cannot reasonably be translated into
many languages. Thus, vital information
may include, for instance, the provision
of information in appropriate languages
other than English regarding where a
LEP person might obtain an
interpretation or translation of the
document.

Into What Languages Should
Documents be Translated? The
languages spoken by the LEP
individuals with whom the recipient
has contact determine the languages
into which vital documents should be
translated. A distinction should be
made, however, between languages that

are frequently encountered by a
recipient and less commonly-
encountered languages. Many recipients
serve communities in large cities or
across the country. They regularly serve
LEP persons who speak dozens and
sometimes over 100 different languages.
To translate all written materials into all
of those languages is unrealistic.
Although recent technological advances
have made it easier for recipients to
store and share translated documents,
such an undertaking would incur
substantial costs and require substantial
resources. Nevertheless, well-
substantiated claims of lack of resources
to translate all vital documents into
dozens of languages do not necessarily
relieve the recipient of the obligation to
translate those documents into at least
several of the more frequently-
encountered languages and to set
benchmarks for continued translations
into the remaining languages over time.
As a result, the extent of the recipient’s
obligation to provide written
translations of documents should be
determined by the recipient on a case-
by-case basis, looking at the totality of
the circumstances in light of the four-
factor analysis. Because translation is a
one-time expense, consideration should
be given to whether the upfront cost of
translating a document (as opposed to
oral interpretation) should be amortized
over the likely lifespan of the document
when applying this four-factor analysis.

Safe Harbor. Many recipients would
like to ensure with greater certainty that
they comply with their obligations to
provide written translations in
languages other than English.
Paragraphs (a) and (b) outline the
circumstances that can provide a ‘“‘safe
harbor” for recipients regarding the
requirements for translation of written
materials. A “safe harbor” means that if
a recipient provides written translations
under these circumstances, such action
will be considered strong evidence of
compliance with the recipient’s written-
translation obligations.

The failure to provide written
translations under the circumstances
outlined in paragraphs (a) and (b) does
not mean there is non-compliance.
Rather, they provide a common starting
point for recipients to consider whether
and at what point the importance of the
service, benefit, or activity involved; the
nature of the information sought; and
the number or proportion of LEP
persons served call for written
translations of commonly-used forms
into frequently-encountered languages
other than English. Thus, these
paragraphs merely provide a guide for
recipients that would like greater
certainty of compliance than can be
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provided by a fact-intensive, four-factor
analysis.

Example: Even if the safe harbors are
not used, if written translation of a
certain document(s) would be so
burdensome as to defeat the legitimate
objectives of its program, the translation
of the written materials is not necessary.
Other ways of providing meaningful
access, such as effective oral
interpretation of certain vital
documents, might be acceptable under
such circumstances.

Safe Harbor. The following actions
will be considered strong evidence of
compliance with the recipient’s written-
translation obligations:

(a) The DOJ recipient provides written
translations of vital documents for each
eligible LEP language group that
constitutes five percent or 1,000,
whichever is less, of the population of
persons eligible to be served or likely to
be affected or encountered. Translation
of other documents, if needed, can be
provided orally; or

(b) If there are fewer than 50 persons
in a language group that reaches the five
percent trigger in (a), the recipient does
not translate vital written materials but
provides written notice in the primary
language of the LEP language group of
the right to receive competent oral
interpretation of those written materials,
free of cost.

These safe harbor provisions apply to
the translation of written documents
only. They do not affect the requirement
to provide meaningful access to LEP
individuals through competent oral
interpreters where oral language
services are needed and are reasonable.
For example, correctional facilities
should, where appropriate, ensure that
prison rules have been explained to LEP
inmates, at orientation, for instance,
prior to taking disciplinary action
against them.

Competence of Translators. As with
oral interpreters, translators of written
documents should be competent. Many
of the same considerations apply.
However, the skill of translating is very
different from the skill of interpreting,
and a person who is a competent
interpreter may or may not be
competent to translate.

Particularly where legal or other vital
documents are being translated,
competence can often be achieved by
use of certified translators. Certification
or accreditation may not always be
possible or necessary.12 Competence
can often be ensured by having a

12For those languages in which no formal
accreditation currently exists, a particular level of
membership in a professional translation
association can provide some indicator of
professionalism.

second, independent translator “check”
the work of the primary translator.
Alternatively, one translator can
translate the document, and a second,
independent translator could translate it
back into English to check that the
appropriate meaning has been
conveyed. This is called “back
translation.”

Translators should understand the
expected reading level of the audience
and, where appropriate, have
fundamental knowledge about the target
language group’s vocabulary and
phraseology. Sometimes direct
translation of materials results in a
translation that is written at a much
more difficult level than the English
language version or has no relevant
equivalent meaning.?3 Community
organizations may be able to help
consider whether a document is written
at a good level for the audience.
Likewise, consistency in the words and
phrases used to translate terms of art,
legal, or other technical concepts helps
avoid confusion by LEP individuals and
may reduce costs. Creating or using
already-created glossaries of commonly-
used terms may be useful for LEP
persons and translators and cost
effective for the recipient. Providing
translators with examples of previous
accurate translations of similar material
by the recipient, other recipients, or
Federal agencies may be helpful.

While quality and accuracy of
translation services is critical, the
quality and accuracy of translation
services is nonetheless part of the
appropriate mix of LEP services
required. For instance, documents that
are simple and have no legal or other
consequence for LEP persons who rely
on them may use translators that are less
skilled than important documents with
legal or other information upon which
reliance has important consequences
(including, e.g., information or
documents of DOJ recipients regarding
certain law enforcement, health, and
safety services and certain legal rights).

13For instance, there may be languages which do
not have an appropriate direct translation of some
courtroom or legal terms and the translator should
be able to provide an appropriate translation. The
translator should likely also make the recipient
aware of this. Recipients can then work with
translators to develop a consistent and appropriate
set of descriptions of these terms in that language
that can be used again, when appropriate.
Recipients will find it more effective and less costly
if they try to maintain consistency in the words and
phrases used to translate terms of art and legal or
other technical concepts. Creating or using already-
created glossaries of commonly used terms may be
useful for LEP persons and translators and cost
effective for the recipient. Providing translators
with examples of previous translations of similar
material by the recipient, other recipients, or
Federal agencies may be helpful.

The permanent nature of written
translations, however, imposes
additional responsibility on the
recipient to ensure that the quality and
accuracy permit meaningful access by
LEP persons.

VII. Elements of Effective Plan on
Language Assistance for LEP Persons

After completing the four-factor
analysis and deciding what language
assistance services are appropriate, a
recipient should develop an
implementation plan to address the
identified needs of the LEP populations
they serve. Recipients have considerable
flexibility in developing this plan. The
development and maintenance of a
periodically-updated written plan on
language assistance for LEP persons
(“LEP plan”) for use by recipient
employees serving the public will likely
be the most appropriate and cost-
effective means of documenting
compliance and providing a framework
for the provision of timely and
reasonable language assistance.
Moreover, such written plans would
likely provide additional benefits to a
recipient’s managers in the areas of
training, administration, planning, and
budgeting. These benefits should lead
most recipients to document in a
written LEP plan their language
assistance services, and how staff and
LEP persons can access those services.
Despite these benefits, certain DOJ
recipients, such as recipients serving
very few LEP persons and recipients
with very limited resources, may choose
not to develop a written LEP plan.
However, the absence of a written LEP
plan does not obviate the underlying
obligation to ensure meaningful access
by LEP persons to a recipient’s program
or activities. Accordingly, in the event
that a recipient elects not to develop a
written plan, it should consider
alternative ways to articulate in some
other reasonable manner a plan for
providing meaningful access. Entities
having significant contact with LEP
persons, such as schools, religious
organizations, community groups, and
groups working with new immigrants
can be very helpful in providing
important input into this planning
process from the beginning.

The following five steps may be
helpful in designing an LEP plan and
are typically part of effective
implementation plans.

(1) Identifying LEP Individuals Who
Need Language Assistance

The first two factors in the four-factor
analysis require an assessment of the
number or proportion of LEP
individuals eligible to be served or
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encountered and the frequency of
encounters. This requires recipients to
identify LEP persons with whom it has
contact.

One way to determine the language of
communication is to use language
identification cards (or ““I speak cards”),
which invite LEP persons to identify
their language needs to staff. Such
cards, for instance, might say “I speak
Spanish” in both Spanish and English,
“I speak Vietnamese” in both English
and Vietnamese, etc. To reduce costs of
compliance, the Federal government has
made a set of these cards available on
the Internet. The Census Bureau I
speak card” can be found and
downloaded at http://www.usdoj.gov/
crt/cor/13166.htm. When records are
normally kept of past interactions with
members of the public, the language of
the LEP person can be included as part
of the record. In addition to helping
employees identify the language of LEP
persons they encounter, this process
will help in future applications of the
first two factors of the four-factor
analysis. In addition, posting notices in
commonly encountered languages
notifying LEP persons of language
assistance will encourage them to self-
identify.

(2) Language Assistance Measures

An effective LEP plan would likely
include information about the ways in
which language assistance will be
provided. For instance, recipients may
want to include information on at least
the following:

e Types of language services
available.

e How staff can obtain those services.

e How to respond to LEP callers.

¢ How to respond to written
communications from LEP persons.

e How to respond to LEP individuals
who have in-person contact with
recipient staff.

e How to ensure competency of
interpreters and translation services.

(3) Training Staff

Staff should know their obligations to
provide meaningful access to
information and services for LEP
persons. An effective LEP plan would
likely include training to ensure that:

o Staff know about LEP policies and
procedures.

e Staff having contact with the public
(or those in a recipient’s custody) are
trained to work effectively with in-
person and telephone interpreters.

Recipients may want to include this
training as part of the orientation for
new employees. It is important to
ensure that all employees in public
contact positions (or having contact

with those in a recipient’s custody) are
properly trained. Recipients have
flexibility in deciding the manner in
which the training is provided. The
more frequent the contact with LEP
persons, the greater the need will be for
in-depth training. Staff with little or no
contact with LEP persons may only have
to be aware of an LEP plan. However,
management staff, even if they do not
interact regularly with LEP persons,
should be fully aware of and understand
the plan so they can reinforce its
importance and ensure its
implementation by staff.

(4) Providing Notice to LEP Persons

Once an agency has decided, based on
the four factors, that it will provide
language services, it is important for the
recipient to let LEP persons know that
those services are available and that
they are free of charge. Recipients
should provide this notice in a language
LEP persons will understand. Examples
of notification that recipients should
consider include:

o Posting signs in intake areas and
other entry points. When language
assistance is needed to ensure
meaningful access to information and
services, it is important to provide
notice in appropriate languages in
intake areas or initial points of contact
so that LEP persons can learn how to
access those language services. This is
particularly true in areas with high
volumes of LEP persons seeking access
to certain health, safety, or law
enforcement services or activities run by
DQJ recipients. For instance, signs in
intake offices could state that free
language assistance is available. The
signs should be translated into the most
common languages encountered. They
should explain how to get the language
help.14

e Stating in outreach documents that
language services are available from the
agency. Announcements could be in, for
instance, brochures, booklets, and in
outreach and recruitment information.
These statements should be translated
into the most common languages and
could be “tagged” onto the front of
common documents.

¢ Working with community-based
organizations and other stakeholders to
inform LEP individuals of the
recipients’ services, including the
availability of language assistance
services.

¢ Using a telephone voice mail menu.
The menu could be in the most common

14 The Social Security Administration has made
such signs available at http://www.ssa.gov/
multilanguage/langlist1.htm. These signs could, for
example, be modified for recipient use.

languages encountered. It should
provide information about available
language assistance services and how to
get them.

¢ Including notices in local
newspapers in languages other than
English.

e Providing notices on non-English-
language radio and television stations
about the available language assistance
services and how to get them.

e Presentations and/or notices at
schools and religious organizations.

(5) Monitoring and Updating the LEP
Plan

Recipients should, where appropriate,
have a process for determining, on an
ongoing basis, whether new documents,
programs, services, and activities need
to be made accessible for LEP
individuals, and they may want to
provide notice of any changes in
services to the LEP public and to
employees. In addition, recipients
should consider whether changes in
demographics, types of services, or
other needs require annual reevaluation
of their LEP plan. Less frequent
reevaluation may be more appropriate
where demographics, services, and
needs are more static. One good way to
evaluate the LEP plan is to seek
feedback from the community.

In their reviews, recipients may want
to consider assessing changes in:

e Current LEP populations in service
area or population affected or
encountered.

¢ Frequency of encounters with LEP
language groups.

e Nature and importance of activities
to LEP persons.

o Availability of resources, including
technological advances and sources of
additional resources, and the costs
imposed.

e Whether existing assistance is
meeting the needs of LEP persons.

e Whether staff knows and
understands the LEP plan and how to
implement it.

e Whether identified sources for
assistance are still available and viable.

In addition to these five elements,
effective plans set clear goals,
management accountability, and
opportunities for community input and
planning throughout the process.

VIIIL. Voluntary Compliance Effort

The goal for Title VI and Title VI
regulatory enforcement is to achieve
voluntary compliance. The requirement
to provide meaningful access to LEP
persons is enforced and implemented by
DQJ through the procedures identified
in the Title VI regulations. These
procedures include complaint
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investigations, compliance reviews,
efforts to secure voluntary compliance,
and technical assistance.

The Title VI regulations provide that
DOJ will investigate whenever it
receives a complaint, report, or other
information that alleges or indicates
possible noncompliance with Title VI or
its regulations. If the investigation
results in a finding of compliance, DOJ
will inform the recipient in writing of
this determination, including the basis
for the determination. DOJ uses
voluntary mediation to resolve most
complaints. However, if a case is fully
investigated and results in a finding of
noncompliance, DOJ must inform the
recipient of the noncompliance through
a Letter of Findings that sets out the
areas of noncompliance and the steps
that must be taken to correct the
noncompliance. It must attempt to
secure voluntary compliance through
informal means. If the matter cannot be
resolved informally, DOJ must secure
compliance through the termination of
Federal assistance after the DOJ
recipient has been given an opportunity
for an administrative hearing and/or by
referring the matter to a DOJ litigation
section to seek injunctive relief or
pursue other enforcement proceedings.
DOJ engages in voluntary compliance
efforts and provides technical assistance
to recipients at all stages of an
investigation. During these efforts, DOJ
proposes reasonable timetables for
achieving compliance and consults with
and assists recipients in exploring cost-
effective ways of coming into
compliance. In determining a recipient’s
compliance with the Title VI
regulations, DOJ’s primary concern is to
ensure that the recipient’s policies and
procedures provide meaningful access
for LEP persons to the recipient’s
programs and activities.

While all recipients must work
toward building systems that will
ensure access for LEP individuals, DOJ
acknowledges that the implementation
of a comprehensive system to serve LEP
individuals is a process and that a
system will evolve over time as it is
implemented and periodically
reevaluated. As recipients take
reasonable steps to provide meaningful
access to Federally assisted programs
and activities for LEP persons, DOJ will
look favorably on intermediate steps
recipients take that are consistent with
this Guidance, and that, as part of a
broader implementation plan or
schedule, move their service delivery
system toward providing full access to
LEP persons. This does not excuse
noncompliance but instead recognizes
that full compliance in all areas of a
recipient’s activities and for all potential

language minority groups may
reasonably require a series of
implementing actions over a period of
time. However, in developing any
phased implementation schedule, DOJ
recipients should ensure that the
provision of appropriate assistance for
significant LEP populations or with
respect to activities having a significant
impact on the health, safety, legal rights,
or livelihood of beneficiaries is
addressed first. Recipients are
encouraged to document their efforts to
provide LEP persons with meaningful
access to Federally assisted programs
and activities.

IX. Application to Specific Types of
Recipients

Appendix A of this Guidance
provides examples of how the
meaningful access requirement of the
Title VI regulations applies to law
enforcement, corrections, courts, and
other recipients of DOJ assistance.

A. State and Local Law Enforcement

Appendix A further explains how law
enforcement recipients can apply the
four factors to a range of encounters
with the public. The responsibility for
providing language services differs with
different types of encounters.

Appendix A helps recipients identify
the population they should consider
when considering the types of services
to provide. It then provides guidance
and examples of applying the four
factors. For instance, it gives examples
on how to apply this guidance to:

e Receiving and responding to requests
for help

¢ Enforcement stops short of arrest and
field investigations

¢ Custodial interrogations

¢ Intake/detention Community outreach

B. Departments of Corrections

Appendix A also helps departments
of corrections understand how to apply
the four factors. For instance, it gives
examples of LEP access in:

o Intake

¢ Disciplinary action

e Health and safety

¢ Participation in classes or other
programs affecting length of sentence

e English as a Second Language (ESL)

Classes
e Community corrections programs

C. Other Types of Recipients

Appendix A also applies the four
factors and gives examples for other
types of recipients. Those include, for
example:

e Courts
¢ Juvenile Justice Programs

e Domestic Violence Prevention/
Treatment Programs

Appendix A—Application of LEP
Guidance for DOJ Recipients to Specific
Types of Recipients

While a wide range of entities receive
Federal financial assistance through DOJ,
most of DOJ’s assistance goes to law
enforcement agencies, including state and
local police and sheriffs’ departments, and to
state departments of corrections. Sections A
and B below provide examples of how these
two major types of DOJ recipients might
apply the four-factor analysis. Section C
provides examples for other types of
recipients. The examples in this Appendix
are not meant to be exhaustive and may not
apply in many situations.

The requirements of the Title VI
regulations, as clarified by this Guidance,
supplement, but do not supplant,
constitutional and other statutory or
regulatory provisions that may require LEP
services. Thus, a proper application of the
four-factor analysis and compliance with the
Title VI regulations does not replace
constitutional or other statutory protections
mandating warnings and notices in languages
other than English in the criminal justice
context. Rather, this Guidance clarifies the
Title VI regulatory obligation to address, in
appropriate circumstances and in a
reasonable manner, the language assistance
needs of LEP individuals beyond those
required by the Constitution or statutes and
regulations other than the Title VI
regulations.

A. State and Local Law Enforcement

For the vast majority of the public,
exposure to law enforcement begins and ends
with interactions with law enforcement
personnel discharging their duties while on
patrol, responding to a request for services,
talking to witnesses, or conducting
community outreach activities. For a much
smaller number, that exposure includes a
visit to a station house. And for an important
but even smaller number, that visit to the
station house results in one’s exposure to the
criminal justice, judicial, or juvenile justice
systems.

The common thread running through these
and other interactions between the public
and law enforcement is the exchange of
information. Where police and sheriffs’
departments receive Federal financial
assistance, these departments have an
obligation to provide LEP services to LEP
individuals to ensure that they have
meaningful access to the system, including,
for example, understanding rights and
accessing police assistance. Language barriers
can, for instance, prevent victims from
effectively reporting crimes to the police and
hinder police investigations of reported
crimes. For example, failure to communicate
effectively with a victim of domestic violence
can result in reliance on the batterer or a
minor child and failure to identify and
protect against harm.

Many police and sheriffs’ departments
already provide language services in a wide
variety of circumstances to obtain
information effectively, to build trust and
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relationships with the community, and to
contribute to the safety of law enforcement
personnel. For example, many police
departments already have available printed
Miranda rights in languages other than
English as well as interpreters available to
inform LEP persons of their rights and to
interpret police interviews.! In areas where
significant LEP populations reside, law
enforcement officials already may have forms
and notices in languages other than English
or they may employ bilingual law
enforcement officers, intake personnel,
counselors, and support staff. These
experiences can form a strong basis for
applying the four-factor analysis and
complying with the Title VI regulations.

1. General Principles

The touchstone of the four-factor analysis
is reasonableness based upon the specific
purposes, needs, and capabilities of the law
enforcement service under review and an
appreciation of the nature and particularized
needs of the LEP population served.
Accordingly, the analysis cannot provide a
single uniform answer on how service to LEP
persons must be provided in all programs or
activities in all situations or whether such
service need be provided at all. Knowledge
of local conditions and community needs
becomes critical in determining the type and
level of language services needed.

Before giving specific examples, several
general points should assist law enforcement
in correctly applying the analysis to the wide
range of services employed in their particular
jurisdictions.

a. Permanent Versus Seasonal Populations

In many communities, resident
populations change over time or season. For
example, in some resort communities,
populations swell during peak vacation
periods, many times exceeding the number of
permanent residents of the jurisdiction. In
other communities, primarily agricultural
areas, transient populations of workers will
require increased law enforcement services
during the relevant harvest season. This
dynamic demographic ebb and flow can also
dramatically change the size and nature of
the LEP community likely to come into
contact with law enforcement personnel.
Thus, law enforcement officials may not
want to limit their analysis to numbers and
percentages of permanent residents. In
assessing factor one—the number or
proportion of LEP individuals—police
departments should consider any significant
but temporary changes in a jurisdiction’s
demographics.

Example: A rural jurisdiction has a
permanent population of 30,000, 7% of
which is Hispanic. Based on demographic
data and on information from the contiguous
school district, of that number, only 15% are
estimated to be LEP individuals. Thus, the
total estimated permanent LEP population is
315 or approximately 1% of the total

1 The Department’s Federal Bureau of
Investigation makes written versions of those rights
available in several different languages. Of course,
where literacy is of concern, these are most useful
in assisting an interpreter in using consistent terms
when providing Miranda warnings orally.

permanent population. Under the four-factor
analysis, a sheriffs’ department could
reasonably conclude that the small number of
LEP persons makes the affirmative
translation of documents and/or employment
of bilingual staff unnecessary. However,
during the spring and summer planting and
harvest seasons, the local population swells
to 40,000 due to the influx of seasonal
agricultural workers. Of this transitional
number, about 75% are Hispanic and about
50% of that number are LEP individuals.
This information comes from the schools and
a local migrant worker community group.
Thus, during the harvest season, the
jurisdiction’s LEP population increases to
over 10% of all residents. In this case, the
department may want to consider whether it
is required to translate vital written
documents into Spanish. In addition, this
increase in LEP population during those
seasons makes it important for the
jurisdiction to review its interpretation
services to ensure meaningful access for LEP
individuals.

b. Target Audiences

For most law enforcement services, the
target audience is defined in geographic
rather than programmatic terms. However,
some services may be targeted to reach a
particular audience (e.g., elementary school
children, elderly, residents of high crime
areas, minority communities, small business
owners/operators). Also, within the larger
geographic area covered by a police
department, certain precincts or portions of
precincts may have concentrations of LEP
persons. In these cases, even if the overall
number or proportion of LEP individuals in
the district is low, the frequency of contact
may be foreseeably higher for certain areas or
programs. Thus, the second factor—
frequency of contact—should be considered
in light of the specific program or the
geographic area being served.

Example: A police department that
receives funds from the DOJ Office of Justice
Programs initiates a program to increase
awareness and understanding of police
services among elementary school age
children in high crime areas of the
jurisdiction. This program involves “Officer
in the Classroom’ presentations at
elementary schools located in areas of high
poverty. The population of the jurisdiction is
estimated to include only 3% LEP
individuals. However, the LEP population at
the target schools is 35%, the vast majority
of whom are Vietnamese speakers. In
applying the four-factor analysis, the higher
LEP language group populations of the target
schools and the frequency of contact within
the program with LEP students in those
schools, not the LEP population generally,
should be used in determining the nature of
the LEP needs of that particular program.
Further, because the Vietnamese LEP
population is concentrated in one or two
main areas of town, the police department
should consider whether to apply the four-
factor analysis to other services provided by
the police department.

c¢. Importance of Service/Information

Given the critical role law enforcement
plays in maintaining quality of life and

property, traditional law enforcement and
protective services rank high on the critical/
non-critical continuum. However, this does
not mean that information about, or provided
by, each of the myriad services and activities
performed by law enforcement officials must
be equally available in languages other than
English. While clearly important to the
ultimate success of law enforcement, certain
community outreach activities do not have
the same direct impact on the provision of
core law enforcement services as the
activities of 911 lines or law enforcement
officials’ ability to respond to requests for
assistance while on patrol, to communicate
basic information to suspects, etc.
Nevertheless, with the rising importance of
community partnerships and community-
based programming as a law enforcement
technique, the need for language services
with respect to these programs should be
considered in applying the four-factor
analysis.

d. Interpreters

Just as with other recipients, law
enforcement recipients have a variety of
options for providing language services.
Under certain circumstances, when
interpreters are required and recipients
should provide competent interpreter
services free of cost to the LEP person, LEP
persons should be advised that they may
choose either to secure the assistance of an
interpreter of their own choosing, at their
own expense, or a competent interpreter
provided by the recipient.

If the LEP person decides to provide his or
her own interpreter, the provision of this
choice to the LEP person and the LEP
person’s election should be documented in
any written record generated with respect to
the LEP person. While an LEP person may
sometimes look to bilingual family members
or friends or other persons with whom they
are comfortable for language assistance, there
are many situations where an LEP person
might want to rely upon recipient-supplied
interpretative services. For example, such
individuals may not be available when and
where they are needed, or may not have the
ability to interpret program-specific technical
information. Alternatively, an individual
may feel uncomfortable revealing or
describing sensitive, confidential, or
potentially embarrassing medical, law
enforcement (e.g., sexual or violent assaults),
family, or financial information to a family
member, friend, or member of the local
community. Similarly, there may be
situations where a recipient’s own interests
justify the provision of an interpreter
regardless of whether the LEP individual also
provides his or her own interpreter. For
example, where precise, complete and
accurate translations of information and/or
testimony are critical for law enforcement,
adjudicatory or legal reasons, a recipient
might decide to provide its own,
independent interpreter, even if an LEP
person wants to use their own interpreter as
well.

In emergency situations that are not
reasonably foreseeable, the recipient may
have to temporarily rely on non-recipient-
provided language services. Reliance on
children is especially discouraged unless
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there is an extreme emergency and no
preferable interpreters are available.

While all language services need to be
competent, the greater the potential
consequences, the greater the need to
monitor interpretation services for quality.
For instance, it is important that interpreters
in custodial interrogations be highly
competent to translate legal and other law
enforcement concepts, as well as be
extremely accurate in their interpretation. It
may be sufficient, however, for a desk clerk
who is bilingual but not skilled at
interpreting to help an LEP person figure out
to whom he or she needs to talk about setting
up a neighborhood watch.

2. Applying the Four-Factor Analysis Along
the Law Enforcement Continuum

While all police activities are important,
the four-factor analysis requires some
prioritizing so that language services are
targeted where most needed because of the
nature and importance of the particular law
enforcement activity involved. In addition,
because of the “‘reasonableness’ standard,
and frequency of contact and resources/costs
factors, the obligation to provide language
services increases where the importance of
the activity is greater.

Under this framework, then, critical areas
for language assistance could include 911
calls, custodial interrogation, and health and
safety issues for persons within the control
of the police. These activities should be
considered the most important under the
four-factor analysis. Systems for receiving
and investigating complaints from the public
are important. Often very important are
routine patrol activities, receiving non-
emergency information regarding potential
crimes, and ticketing. Community outreach
activities are hard to categorize, but generally
they do not rise to the same level of
importance as the other activities listed.
However, with the importance of community
partnerships and community-based
programming as a law enforcement
technique, the need for language services
with respect to these programs should be
considered in applying the four-factor
analysis. Police departments have a great
deal of flexibility in determining how to best
address their outreach to LEP populations.

a. Receiving and Responding to Requests for
Assistance

LEP persons must have meaningful access
to police services when they are victims of
or witnesses to alleged criminal activity.
Effective reporting systems transform
victims, witnesses, or bystanders into
assistants in law enforcement and
investigation processes. Given the critical
role the public plays in reporting crimes or
directing limited law enforcement resources
to time-sensitive emergency or public safety
situations, efforts to address the language
assistance needs of LEP individuals could
have a significant impact on improving
responsiveness, effectiveness, and safety.

Emergency service lines for the public, or
911 lines, operated by agencies that receive
Federal financial assistance must be
accessible to persons who are LEP. This will
mean different things to different
jurisdictions. For instance, in large cities

with significant LEP communities, the 911
line may have operators who are bilingual
and capable of accurately interpreting in high
stress situations. Smaller cities or areas with
small LEP populations should still have a
plan for serving callers who are LEP, but the
LEP plan and implementation may involve a
telephonic interpretation service that is fast
enough and reliable enough to attend to the
emergency situation, or include some other
accommodation short of hiring bilingual
operators.

Example: A large city provides bilingual
operators for the most frequently
encountered languages, and uses a
commercial telephone interpretation service
when it receives calls from LEP persons who
speak other languages. Ten percent of the
city’s population is LEP, and sixty percent of
the LEP population speaks Spanish. In
addition to 911 service, the city has a 311
line for non-emergency police services. The
311 Center has Spanish speaking operators
available, and uses a language bank, staffed
by the city’s bilingual city employees who
are competent translators, for other non-
English-speaking callers. The city also has a
campaign to educate non-English speakers
when to use 311 instead of 911. These
actions constitute strong evidence of
compliance.

b. Enforcement Stops Short of Arrest and
Field Investigations

Field enforcement includes, for example,
traffic stops, pedestrian stops, serving
warrants and restraining orders, Terry stops,
activities in aid of other jurisdictions or
Federal agencies (e.g., fugitive arrests or INS
detentions), and crowd/traffic control.
Because of the diffuse nature of these
activities, the reasonableness standard allows
for great flexibility in providing meaningful
access. Nevertheless, the ability of law
enforcement agencies to discharge fully and
effectively their enforcement and crime
interdiction mission requires the ability to
communicate instructions, commands, and
notices. For example, a routine traffic stop
can become a difficult situation if an officer
is unable to communicate effectively the
reason for the stop, the need for
identification or other information, and the
meaning of any written citation. Requests for
consent to search are meaningless if the
request is not understood. Similarly, crowd
control commands will be wholly ineffective
where significant numbers of people in a
crowd cannot understand the meaning of law
enforcement commands.

Given the wide range of possible situations
in which law enforcement in the field can
take place, it is impossible to equip every
officer with the tools necessary to respond to
every possible LEP scenario. Rather, in
applying the four factors to field
enforcement, the goal should be to
implement measures addressing the language
needs of significant LEP populations in the
most likely, common, and important
situations, as consistent with the recipients’
resources and costs.

Example: A police department serves a
jurisdiction with a significant number of LEP
individuals residing in one or more
precincts, and it is routinely asked to provide

crowd control services at community events
or demonstrations in those precincts. If it is
otherwise consistent with the requirements
of the four-factor analysis, the police
department should assess how it will
discharge its crowd control duties in a
language-appropriate manner. Among the
possible approaches are plans to assign
bilingual officers, basic language training of
all officers in common law enforcement
commands, the use of devices that provide
audio commands in the predictable
languages, or the distribution of translated
written materials for use by officers.

Field investigations include neighborhood
canvassing, witness identification and
interviewing, investigative or Terry stops,
and similar activities designed to solicit and
obtain information from the community or
particular persons. Encounters with LEP
individuals will often be less predictable in
field investigations. However, the
jurisdiction should still assess the potential
for contact with LEP individuals in the
course of field investigations and
investigative stops, identify the LEP language
group(s) most likely to be encountered, and
provide, if it is consistent with the four-factor
analysis, its officers with sufficient
interpretation and/or translation resources to
ensure that lack of English proficiency does
not impede otherwise proper investigations
or unduly burden LEP individuals.

Example: A police department in a
moderately large city includes a precinct that
serves an area which includes significant LEP
populations whose native languages are
Spanish, Korean, and Tagalog. Law
enforcement officials could reasonably
consider the adoption of a plan assigning
bilingual investigative officers to the precinct
and/or creating a resource list of department
employees competent to interpret and ready
to assist officers by phone or radio. This
could be combined with developing
language-appropriate written materials, such
as consents to searches or statements of
rights, for use by its officers where LEP
individuals are literate in their languages. In
certain circumstances, it may also be helpful
to have telephonic interpretation service
access where other options are not successful
and safety and availability of phone access
permit.

Example: A police department receives
Federal financial assistance and serves a
predominantly Hispanic neighborhood. It
routinely sends officers on domestic violence
calls. The police department is in a state in
which English has been declared the official
language. The police therefore determine that
they cannot provide language services to LEP
persons. Thus, when the victim of domestic
violence speaks only Spanish and the
perpetrator speaks English, the officers have
no way to speak with the victim so they only
get the perpetrator’s side of the story. The
failure to communicate effectively with the
victim results in further abuse and failure to
charge the batterer. The police department
should be aware that despite the state’s
official English law, the Title VI regulations
apply to it. Thus, the police department
should provide meaningful access for LEP
persons.
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c. Custodial Interrogations

Custodial interrogations of unrepresented
LEP individuals trigger constitutional rights
that this Guidance is not designed to address.
Given the importance of being able to
communicate effectively under such
circumstances, law enforcement recipients
should ensure competent and free language
services for LEP individuals in such
situations. Law enforcement agencies are
strongly encouraged to create a written plan
on language assistance for LEP persons in
this area. In addition, in formulating a plan
for effectively communicating with LEP
individuals, agencies should strongly
consider whether qualified independent
interpreters would be more appropriate
during custodial interrogations than law
enforcement personnel themselves.2

Example: A large city police department
institutes an LEP plan that requires arresting
officers to procure a qualified interpreter for
any custodial interrogation, notification of
rights, or taking of a formal statement where
the suspect’s legal rights could be adversely
impacted. When considering whether an
interpreter is qualified, the LEP plan
discourages use of police officers as
interpreters in interrogations except under
circumstances in which the LEP individual is
informed of the officer’s dual role and the
reliability of the interpretation is verified,
such as, for example, where the officer has
been trained and tested in interpreting and
tape recordings are made of the entire
interview. In determining whether an
interpreter is qualified, the jurisdiction uses
the analysis noted above. These actions
would constitute strong evidence of
compliance.

d. Intake/Detention

State or local law enforcement agencies
that arrest LEP persons should consider the
inherent communication impediments to
gathering information from the LEP arrestee
through an intake or booking process. Aside
from the basic information, such as the LEP
arrestee’s name and address, law
enforcement agencies should evaluate their
ability to communicate with the LEP arrestee
about his or her medical condition. Because
medical screening questions are commonly
used to elicit information on the arrestee’s
medical needs, suicidal inclinations,
presence of contagious diseases, potential
illness, resulting symptoms upon withdrawal
from certain medications, or the need to
segregate the arrestee from other prisoners, it
is important for law enforcement agencies to
consider how to communicate effectively
with an LEP arrestee at this stage. In
jurisdictions with few bilingual officers or in
situations where the LEP person speaks a
language not encountered very frequently,
telephonic interpretation services may
provide the most cost effective and efficient
method of communication.

e. Community Outreach

Community outreach activities
increasingly are recognized as important to
the ultimate success of more traditional

2 Some state laws prohibit police officers from
serving as interpreters during custodial
interrogation of suspects.

duties. Thus, an application of the four-factor
analysis to community outreach activities
can play an important role in ensuring that
the purpose of these activities (to improve
police/community relations and advance law
enforcement objectives) is not thwarted due
to the failure to address the language needs
of LEP persons.

Example: A police department initiates a
program of domestic counseling in an effort
to reduce the number or intensity of domestic
violence interactions. A review of domestic
violence records in the city reveals that 25%
of all domestic violence responses are to
minority areas and 30% of those responses
involve interactions with one or more LEP
persons, most of whom speak the same
language. After completing the four-factor
analysis, the department should take
reasonable steps to make the counseling
accessible to LEP individuals. For instance,
the department could seek bilingual
counselors (for whom they provided training
in translation) for some of the counseling
positions. In addition, the department could
have an agreement with a local university in
which bilingual social work majors who are
competent in interpreting, as well as
language majors who are trained by the
department in basic domestic violence
sensitivity and counseling, are used as
interpreters when the in-house bilingual staff
cannot cover the need. Interpreters under
such circumstances should sign a
confidentiality agreement with the
department. These actions constitute strong
evidence of compliance.

Example: A large city has initiated an
outreach program designed to address a
problem of robberies of Vietnamese homes by
Vietnamese gangs. One strategy is to work
with community groups and banks and
others to help allay traditional fears in the
community of putting money and other
valuables in banks. Because a large portion
of the target audience is Vietnamese speaking
and LEP, the department contracts with a
bilingual community liaison competent in
the skill of translating to help with outreach
activities. This action constitutes strong
evidence of compliance.

B. Departments of Corrections/Jails/
Detention Centers

Departments of corrections that receive
Federal financial assistance from DOJ must
provide LEP prisoners 3 with meaningful
access to benefits and services within the
program. In order to do so, corrections
departments, like other recipients, must
apply the four-factor analysis.

3In this Guidance, the terms “prisoners” or
“inmates” include all of those individuals,
including Immigration and Naturalization Service
(INS) detainees and juveniles, who are held in a
facility operated by a recipient. Certain statutory,
regulatory, or constitutional mandates/rights may
apply only to juveniles, such as educational rights,
including those for students will disabilities or
limited English proficiency. Because a decision by
arecipient or a federal, state, or local entity to make
an activity compulsory serves as strong evidence of
the program’s importance, the obligation to provide
language services may differ depending upon
whether the LEP person is a juvenile or an adult
inmate.

1. General Principles

Departments of corrections also have a
wide variety of options in providing
translation services appropriate to the
particular situation. Bilingual staff competent
in interpreting, in person or by phone, pose
one option. Additionally, particular prisons
may have agreements with local colleges and
universities, interpreter services, and/or
community organizations to provide paid or
volunteer competent translators under
agreements of confidentiality and
impartiality. Telephonic interpretation
services may offer a prudent oral interpreting
option for prisons with very few and/or
infrequent prisoners in a particular language
group. Reliance on fellow prisoners is
generally not appropriate. Reliance on fellow
prisoners should only be an option in
unforeseeable emergency circumstances;
when the LEP inmate signs a waiver that is
in his/her language and in a form designed
for him/her to understand; or where the topic
of communication is not sensitive,
confidential, important, or technical in
nature and the prisoner is competent in the
skill of interpreting.

In addition, a department of corrections
that receives Federal financial assistance
would be ultimately responsible for ensuring
that LEP inmates have meaningful access
within a prison run by a private or other
entity with which the department has
entered into a contract. The department may
provide the staff and materials necessary to
provide required language services, or it may
choose to require the entity with which it
contracted to provide the services itself.

2. Applying the Four Factors Along the
Corrections Continuum

As with law enforcement activities, critical
and predictable contact with LEP individuals
poses the greatest obligation for language
services. Corrections facilities have
somewhat greater abilities to assess the
language needs of those they encounter,
although inmate populations may change
rapidly in some areas. Contact affecting
health and safety, length of stay, and
discipline likely present the most critical
situations under the four-factor analysis.

a. Assessment

Each department of corrections that
receives Federal financial assistance should
assess the number of LEP prisoners who are
in the system, in which prisons they are
located, and the languages he or she speaks.
Each prisoner’s LEP status, and the language
he or she speaks, should be placed in his or
her file. Although this Guidance and Title VI
are not meant to address literacy levels,
agencies should be aware of literacy
problems so that LEP services are provided
in a way that is meaningful and useful (e.g.,
translated written materials are of little use
to a nonliterate inmate). After the initial
assessment, new LEP prisoners should be
identified at intake or orientation, and the
data should be updated accordingly.

b. Intake/Orientation

Intake/Orientation plays a critical role not
merely in the system’s identification of LEP
prisoners, but in providing those prisoners
with fundamental information about their
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obligations to comply with system
regulations, participate in education and
training, receive appropriate medical
treatment, and enjoy recreation. Even if only
one prisoner doesn’t understand English, that
prisoner should likely be given the
opportunity to be informed of the rules,
obligations, and opportunities in a manner
designed effectively to communicate these
matters. An appropriate analogy is the
obligation to communicate effectively with
deaf prisoners, which is most frequently
accomplished through sign language
interpreters or written materials. Not every
prison will use the same method for
providing language assistance. Prisons with
large numbers of Spanish-speaking LEP
prisoners, for example, may choose to
translate written rules, notices, and other
important orientation material into Spanish
with oral instructions, whereas prisons with
very few such inmates may choose to rely
upon a telephonic interpretation service or
qualified community volunteers to assist.

Example: The department of corrections in
a state with a 5% Haitian Creole-speaking
LEP corrections population and an 8%
Spanish-speaking LEP population receives
Federal financial assistance to expand one of
its prisons. The department of corrections
has developed an intake video in Haitian
Creole and another in Spanish for all of the
prisons within the department to use when
orienting new prisoners who are LEP and
speak one of those languages. In addition, the
department provides inmates with an
opportunity to ask questions and discuss
intake information through either bilingual
staff who are competent in interpreting and
who are present at the orientation or who are
patched in by phone to act as interpreters.
The department also has an agreement
whereby some of its prisons house a small
number of INS detainees. For those detainees
or other inmates who are LEP and do not
speak Haitian Creole or Spanish, the
department has created a list of sources for
interpretation, including department staff,
contract interpreters, university resources,
and a telephonic interpretation service. Each
person receives at least an oral explanation
of the rights, rules, and opportunities. These
actions constitute strong evidence of
compliance. Example:

A department of corrections that receives
Federal financial assistance determines that,
even though the state in which it resides has
a law declaring English the official language,
it should still ensure that LEP prisoners
understand the rules, rights, and
opportunities and have meaningful access to
important information and services at the
state prisons. Despite the state’s official
English law, the Title VI regulations apply to
the department of corrections.

c. Disciplinary Action

When a prisoner who is LEP is the subject
of disciplinary action, the prison, where
appropriate, should provide language
assistance. That assistance should ensure that
the LEP prisoner had adequate notice of the
rule in question and is meaningfully able to
understand and participate in the process
afforded prisoners under those
circumstances. As noted previously, fellow

inmates should generally not serve as
interpreters in disciplinary hearings.

d. Health and Safety

Prisons providing health services should
refer to the Department of Health and Human
Services’ guidance 4 regarding health care
providers’ Title VI and Title VI regulatory
obligations, as well as with this Guidance.

Health care services are obviously
extremely important. How access to those
services is provided depends upon the four-
factor analysis. If, for instance, a prison
serves a high proportion of LEP individuals
who speak Spanish, then the prison health
care provider should likely have available
qualified bilingual medical staff or
interpreters versed in medical terms. If the
population of LEP individuals is low, then
the prison may choose instead, for example,
to rely on a local community volunteer
program that provides qualified interpreters
through a university. Due to the private
nature of medical situations, only in
unpredictable emergency situations or in
non-emergency cases where the inmate has
waived rights to a non-inmate interpreter
would the use of other bilingual inmates be
appropriate.

e. Participation Affecting Length of Sentence

If a prisoner’s LEP status makes him/her
unable to participate in a particular program,
such a failure to participate should not be
used to adversely impact the length of stay
or significantly affect the conditions of
imprisonment. Prisons have options in how
to apply this standard. For instance, prisons
could: (1) Make the program accessible to the
LEP inmate; (2) identify or develop substitute
or alternative, language-accessible programs,
or (3) waive the requirement.

Example: State law provides that otherwise
eligible prisoners may receive early release if
they take and pass an alcohol counseling
program. Given the importance of early
release, LEP prisoners should, where
appropriate, be provided access to this
prerequisite in some fashion. How that access
is provided depends on the three factors
other than importance. If, for example, there
are many LEP prisoners speaking a particular
language in the prison system, the class
could be provided in that language for those
inmates. If there were far fewer LEP prisoners
speaking a particular language, the prison
might still need to ensure access to this
prerequisite because of the importance of
early release opportunities. Options include,
for example, use of bilingual teachers,
contract interpreters, or community
volunteers to interpret during the class,
reliance on videos or written explanations in
a language the inmate understands, and/or
modification of the requirements of the class
to meet the LEP individual’s ability to
understand and communicate.

f. ESL Classes

States often mandate English-as-a-Second
language (ESL) classes for LEP inmates.
Nothing in this Guidance indicates how
recipients should address such mandates.

4 A copy of that guidance can be found on the
HHS Web site at http://www.hhs.gov/ocr/lep. and at
http://www.usdoj.gov/crt/cor.

But recipients should not overlook the long-
term positive impacts of incorporating or
offering ESL programs in parallel with
language assistance services as one possible
strategy for ensuring meaningful access. ESL
courses can serve as an important adjunct to
a proper LEP plan in prisons because, as
prisoners gain proficiency in English, fewer
language services are needed. However, the
fact that ESL classes are made available does
not obviate the need to provide meaningful
access for prisoners who are not yet English
proficient.

g. Community Corrections

This guidance also applies to community
corrections programs that receive, directly or
indirectly, Federal financial assistance. For
them, the most frequent contact with LEP
individuals will be with an offender, a
victim, or the family members of either, but
may also include witnesses and community
members in the area in which a crime was
committed.

As with other recipient activities,
community corrections programs should
apply the four factors and determine areas
where language services are most needed and
reasonable. Important oral communications
include, for example: interviews; explaining
conditions of probations/release; developing
case plans; setting up referrals for services;
regular supervision contacts; outlining
violations of probations/parole and
recommendations; and making adjustments
to the case plan. Competent oral language
services for LEP persons are important for
each of these types of communication.
Recipients have great flexibility in
determining how to provide those services.

Just as with all language services, it is
important that language services be
competent. Some knowledge of the legal
system may be necessary in certain
circumstances. For example, special attention
should be given to the technical
interpretation skills of interpreters used
when obtaining information from an offender
during pre-sentence and violation of
probation/parole investigations or in other
circumstances in which legal terms and the
results of inaccuracies could impose an
enormous burden on the LEP person.

In addition, just as with other recipients,
corrections programs should identify vital
written materials for probation and parole
that should be translated when a significant
number or proportion of LEP individuals that
speak a particular language is encountered.
Vital documents in this context could
include, for instance: probation/parole
department descriptions and grievance
procedures, offender rights information, the
pre-sentence/release investigation report,
notices of alleged violations, sentencing/
release orders, including conditions of
parole, and victim impact statement
questionnaires.

C. Other Types of Recipients

DOJ provides Federal financial assistance
to many other types of entities and programs,
including, for example, courts, juvenile
justice programs, shelters for victims of
domestic violence, and domestic violence
prevention programs. The Title VI
regulations and this Guidance apply to those
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entities. Examples involving some of those
recipients follow: s

1. Courts

Application of the four-factor analysis
requires recipient courts to ensure that LEP
parties and witnesses receive competent
language services, consistent with the four-
factor analysis. At a minimum, every effort
should be taken to ensure competent
interpretation for LEP individuals during all
hearings, trials, and motions during which
the LEP individual must and/or may be
present. When a recipient court appoints an
attorney to represent an LEP defendant, the
court should ensure that either the attorney
is proficient in the LEP person’s language or
that a competent interpreter is provided
during consultations between the attorney
and the LEP person.

Many states have created or adopted
certification procedures for court
interpreters. This is one way for recipients to
ensure competency of interpreters. Where
certification is available, courts should
consider carefully the qualifications of
interpreters who are not certified. Courts will
not, however, always be able to find a
certified interpreter, particularly for less
frequently encountered languages. In a
courtroom or administrative hearing setting,
the use of informal interpreters, such as
family members, friends, and caretakers,
would not be appropriate.

Example: A state court receiving DOJ
Federal financial assistance has frequent
contact with LEP individuals as parties and
witnesses, but has experienced a shortage in
certified interpreters in the range of
languages encountered. State court officials
work with training and testing consultants to
broaden the number of certified interpreters
available in the top several languages spoken
by LEP individuals in the state. Because
resources are scarce and the development of
tests expensive, state court officials decide to
partner with other states that have already
established agreements to share proficiency
tests and to develop new ones together. The
state court officials also look to other existing
state plans for examples of: codes of
professional conduct for interpreters;
mandatory orientation and basic training for
interpreters; interpreter proficiency tests in
Spanish and Vietnamese language
interpretation; a written test in English for
interpreters in all languages covering
professional responsibility, basic legal term
definitions, court procedures, etc. They are
considering working with other states to
expand testing certification programs in
coming years to include several other most
frequently encountered languages. These
actions constitute strong evidence of
compliance.

Many individuals, while able to
communicate in English to some extent, are
still LEP insofar as ability to understand the
terms and precise language of the courtroom.
Courts should consider carefully whether a
person will be able to understand and

5 As used in this appendix, the word “court” or
“courts” includes administrative adjudicatory
systems or administrative hearings administered or
conducted by a recipient.

communicate effectively in the stressful role
of a witness or party and in situations where
knowledge of language subtleties and/or
technical terms and concepts are involved or
where key determinations are made based on
credibility.

Example: Judges in a county court
receiving Federal financial assistance have
adopted a voir dire for determining a witness’
need for an interpreter. The voir dire avoids
questions that could be answered with “yes”
or “no.” It includes questions about comfort
level in English, and questions that require
active responses, such as: “How did you
come to court today?” etc. The judges also
ask the witness more complicated conceptual
questions to determine the extent of the
person’s proficiency in English. These
actions constitute strong evidence of
compliance.

Example: A court encounters a domestic
violence victim who is LEP. Even though the
court is located in a state where English has
been declared the official language, it
employs a competent interpreter to ensure
meaningful access. Despite the state’s official
English law, the Title VI regulations apply to
the court.

When courts experience low numbers or
proportions of LEP individuals from a
particular language group and infrequent
contact with that language group, creation of
a new certification test for interpreters may
be overly burdensome. In such cases, other
methods should be used to determine the
competency of interpreters for the court’s
purposes.

Example: A witness in a county court in a
large city speaks Urdu and not English. The
jurisdiction has no court interpreter
certification testing for Urdu language
interpreters because very few LEP
individuals encountered speak Urdu and
there is no such test available through other
states or organizations. However, a non-
certified interpreter is available and has been
given the standard English-language test on
court processes and interpreter ethics. The
judge brings in a second, independent,
bilingual Urdu-speaking person from a local
university, and asks the prospective
interpreter to interpret the judge’s
conversation with the second individual. The
judge then asks the second Urdu speaker a
series of questions designed to determine
whether the interpreter accurately
interpreted their conversation. Given the
infrequent contact, the low number and
proportion of Urdu LEP individuals in the
area, and the high cost of providing
certification tests for Urdu interpreters, this
“second check” solution may be one
appropriate way of ensuring meaningful
access to the LEP individual.

Example: In order to minimize the
necessity of the type of intense judicial
intervention on the issue of quality noted in
the previous example, the court
administrators in a jurisdiction, working
closely with interpreter and translator
associations, the bar, judges, and community
groups, have developed and disseminated a
stringent set of qualifications for court
interpreters. The state has adopted a
certification test in several languages. A
questionnaire and qualifications process

helps identify qualified interpreters even
when certified interpreters are not available
to meet a particular language need. Thus, the
court administrators create a pool from
which judges and attorneys can choose. A
team of court personnel, judges, interpreters,
and others have developed a recommended
interpreter oath and a set of frequently asked
questions and answers regarding court
interpreting that have been provided to
judges and clerks. The frequently asked
questions include information regarding the
use of team interpreters, breaks, the types of
interpreting (consecutive, simultaneous,
summary, and sight translations) and the
professional standards for use of each one,
and suggested questions for determining
whether an LEP witness is effectively able to
communicate through the interpreter.
Information sessions on the use of
interpreters are provided for judges and
clerks. These actions constitute strong
evidence of compliance.

Another key to successful use of
interpreters in the courtroom is to ensure that
everyone in the process understands the role
of the interpreter.

Example: Judges in a recipient court
administer a standard oath to each interpreter
and make a statement to the jury that the role
of the interpreter is to interpret, verbatim, the
questions posed to the witness and the
witness’ response. The jury should focus on
the words, not the non-verbals, of the
interpreter. The judges also clarify the role of
the interpreter to the witness and the
attorneys. These actions constitute strong
evidence of compliance.

Just as corrections recipients should take
care to ensure that eligible LEP individuals
have the opportunity to reduce the term of
their sentence to the same extent that non-
LEP individuals do, courts should ensure
that LEP persons have access to programs
that would give them the equal opportunity
to avoid serving a sentence at all.

Example: An LEP defendant should be
given the same access to alternatives to
sentencing, such as anger management,
batterers’ treatment and intervention, and
alcohol abuse counseling, as is given to non-
LEP persons in the same circumstances.

Courts have significant contact with the
public outside of the courtroom. Providing
meaningful access to the legal process for
LEP individuals might require more than just
providing interpreters in the courtroom.
Recipient courts should assess the need for
language services all along the process,
particularly in areas with high numbers of
unrepresented individuals, such as family,
landlord-tenant, traffic, and small claims
courts.

Example: Only twenty thousand people
live in a rural county. The county superior
court receives DOJ funds but does not have
a budget comparable to that of a more-
populous urbanized county in the state. Over
1000 LEP Hispanic immigrants have settled
in the rural county. The urbanized county
also has more than 1000 LEP Hispanic
immigrants. Both counties have “how to”
materials in English helping unrepresented
individuals negotiate the family court
processes and providing information for
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victims of domestic violence. The urban
county has taken the lead in developing
Spanish-language translations of materials
that would explain the process. The rural
county modifies these slightly with the
assistance of family law and domestic
violence advocates serving the Hispanic
community, and thereby benefits from the
work of the urban county. Creative solutions,
such as sharing resources across jurisdictions
and working with local bar associations and
community groups, can help overcome
serious financial concerns in areas with few
resources.

There may be some instances in which the
four-factor analysis of a particular portion of
a recipient’s program leads to the conclusion
that language services are not currently
required. For instance, the four-factor
analysis may not necessarily require that a
purely voluntary tour of a ceremonial
courtroom be given in languages other than
English by courtroom personnel, because the
relative importance may not warrant such
services given an application of the other
factors. However, a court may decide to
provide such tours in languages other than
English given the demographics and the
interest in the court. Because the analysis is
fact-dependent, the same conclusion may not
be appropriate with respect to all tours.

Just as with police departments, courts
and/or particular divisions within courts may
have more contact with LEP individuals than
an assessment of the general population
would indicate. Recipients should consider
that higher contact level when determining
the number or proportion of LEP individuals
in the contact population and the frequency
of such contact.

Example: A county has very few residents
who are LEP. However, many Vietnamese-
speaking LEP motorists go through a major
freeway running through the county that
connects two areas with high populations of
Vietnamese speaking LEP individuals. As a
result, the Traffic Division of the county
court processes a large number of LEP
persons, but it has taken no steps to train
staff or provide forms or other language
access in that Division because of the small
number of LEP individuals in the county.
The Division should assess the number and
proportion of LEP individuals processed by
the Division and the frequency of such
contact. With those numbers high, the Traffic
Division may find that it needs to provide
key forms or instructions in Vietnamese. It
may also find, from talking with community
groups, that many older Vietnamese LEP
individuals do not read Vietnamese well, and
that it should provide oral language services
as well. The court may already have
Vietnamese-speaking staff competent in
interpreting in a different section of the
court; it may decide to hire a Vietnamese-
speaking employee who is competent in the
skill of interpreting; or it may decide that a
telephonic interpretation service suffices.

2. Juvenile Justice Programs

DQJ provides funds to many juvenile
justice programs to which this Guidance
applies. Recipients should consider LEP
parents when minor children encounter the
legal system. Absent an emergency,

recipients are strongly discouraged from
using children as interpreters for LEP
parents.

Example: A county coordinator for an anti-
gang program operated by a DOJ recipient has
noticed that increasing numbers of gangs
have formed comprised primarily of LEP
individuals speaking a particular foreign
language. The coordinator may choose to
assess the number of LEP youths at risk of
involvement in these gangs, so that she can
determine whether the program should hire
a counselor who is bilingual in the particular
language and English, or provide other types
of language services to the LEP youths.

When applying the four factors, recipients
encountering juveniles should take into
account that certain programs or activities
may be even more critical and difficult to
access for juveniles than they would be for
adults. For instance, although an adult
detainee may need some language services to
access family members, a juvenile being
detained on immigration-related charges who
is held by a recipient may need more
language services in order to have access to
his or her parents.

3. Domestic Violence Prevention/Treatment
Programs

Several domestic violence prevention and
treatment programs receive DOJ financial
assistance and thus must apply this Guidance
to their programs and activities. As with all
other recipients, the mix of services needed
should be determined after conducting the
four-factor analysis. For instance, a shelter
for victims of domestic violence serving a
largely Hispanic area in which many people
are LEP should strongly consider accessing
qualified bilingual counselors, staff, and
volunteers, whereas a shelter that has
experienced almost no encounters with LEP
persons and serves an area with very few LEP
persons may only reasonably need access to
a telephonic interpretation service.
Experience, program modifications, and
demographic changes may require
modifications to the mix over time.

Example: A shelter for victims of domestic
violence is operated by a recipient of DOJ
funds and located in an area where 15
percent of the women in the service area
speak Spanish and are LEP. Seven percent of
the women in the service area speak various
Chinese dialects and are LEP. The shelter
uses competent community volunteers to
help translate vital outreach materials into
Chinese (which is one written language
despite many dialects) and Spanish. The
shelter hotline has a menu providing key
information, such as location, in English,
Spanish, and two of the most common
Chinese dialects. Calls for immediate
assistance are handled by the bilingual staff.
The shelter has one counselor and several
volunteers fluent in Spanish and English.
Some volunteers are fluent in different
Chinese dialects and in English. The shelter
works with community groups to access
interpreters in the several Chinese dialects
that they encounter. Shelter staff train the
community volunteers in the sensitivities of
domestic violence intake and counseling.
Volunteers sign confidentiality agreements.
The shelter is looking for a grant to increase

its language capabilities despite its tiny
budget. These actions constitute strong
evidence of compliance.

[FR Doc. 02—-15207 Filed 6-17-02; 8:45 am]
BILLING CODE 4410-13-P

DEPARTMENT OF JUSTICE
Antitrust Division[

United States v. Computer Associates[]
International, Inc.; Proposed FinalO
Judgment and Competitive ImpactO
Statement

Notice is hereby given pursuant to the
Antitrust Procedures and Penalties Act,
15 U.S.C. 16(b)—(h), that a proposed
Final Judgment and Competitive Impact
Statement have been filed with the
United States District Court for the
District of Columbia in United States of
America v. Computer Associates
International, Inc. and Platinum
technology International, inc., Givil
Action No. 1:01CV02062 (GK). On
September 28, 2001, the United States
filed a Complaint alleging that the
Defendants’ conduct surrounding the
acquisition of Platinum technology
International, inc. by Computer
Associates International, Inc. (CA)
violated Section 1 of the Sherman Act
(15 U.S.C. 1) and section 7a of the
Clayton Act (15 U.S.C. 18(a)), commonly
known as the Hart-Scott-Rodino
(“HSR”) Act. The Complaint alleges that
the Defendants violated Section 1 of the
Sherman Act by entering into an
agreement that restricted Platinum’s
ability to offer price discounts to
customers during the time period before
they consummated their merger. The
proposed Final Judgment enjoins CA
and future merger partners from
engaging in similar conduct. The
proposed Final Judgment also requires
that the Defendants pay a civil penalty
to resolve the HSR Act violation. The
civil penalty component of the proposed
Final Judgment is not open to public
comment. Copies of the Complaint,
proposed Final Judgment and
Competitive Impact Statement are
available for inspection at the
Department of Justice in Washington,
DC, in Room 200, 325 Seventh Street,
NW., on the Department of Justice Web
site at http://www.usdoj.gov/atr, and at
the Office of the Clerk of the United
States District Court for the District of
Columbia, 333 Constitution Avenue,
NW., Washington, DC 20001.

Public comment is invited within 60
days of the date of this notice. Such
comments, and responses thereto, will
be published in the Federal Register
and filed with the Court. Comments
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C DEPARTMENT OF HEALTH & HUMAN SERVICES OFFICE OF THE SECRETARY

Voice - (212) 264-3313, (800) 368-1019 Office for Civil Rights, Region IT
TDD - (212) 264-2355, (800) 537-7697 Jacobe Javits Federal Building
(FAX) - (212) 264-3039 26 Federal Plaza, Suite 3312
http://www.hhs gov/ocr/ New York, NY 10278

MAY 2 8 2009

Mr. David B. Snow, Jr.

Chairman of the Board and Chief Executive Officer
Medco Health Solutions, Inc.

100 Parsons Pond Drive

Franklin Lakes, New Jersey 07417

Reference Number: 06-44385
Dear Mr. Snow:

The U.S. Department of Health and Human Services (HHS), Office for Civil Rights (OCR), has
completed its investigation of the above referenced complaint, received by OCR on October 24,
2005, against Medco Health Solutions, Inc. (Medco). The complaint was filed by the
complainant on behalf his mother (the affected party) and all limited English proficient (LEP)
members of Medco. By “LEP members,” we mean those LEP individuals who are entitled to
access Medco’s services through their arrangements with health plan sponsors and other entities
that have contracted with Medco. The complaint alleged discrimination on the basis of national
origin. Specifically, the complaint alleges that Medco failed to provide LEP members, including
the affected party, with meaningful access to mail-order pharmacy services and other pharmacy
benefit management services provided by Medco.

Background

OCR conducted its investigation in accordance with Title VI of the Civil Rights Act of 1964
(Title VI), 42 U.S.C. § 2000d et seq., and its implementing regulation at 45 C.F.R. Part 80,
which prohibit discrimination on the basis of race, color and national origin. OCR reviewed
documentation submitted by the complainant and Medco. OCR also spoke with the complainant
and interviewed Medco staff. During the course of the investigation, OCR identified certain
concerns relating to Medco’s provision of language assistance services, and discussed these
concerns with Medco’s designated representative. Medco’s designated representative indicated
that, within Medco, there was a perceived business need to address the issue of language
assistance services and expressed an interest in resolving the allegations of the complaint.
Thereafter, OCR and Medco agreed to address the issues in the complaint through the
implementation of corrective actions. To that end, Medco provided OCR with its written
assurance that it is willing to implement a number of measures to strengthen its provision of
language assistance services to LEP members with whom Medco directly communicates.

Medco identifies itself as one of the nation’s largest pharmacy benefit managers (PBMs). Medco
indicates that, as a PBM, it administers prescription drug benefit plans on behalf of plan sponsor
clients, such as private and public employers, health plans, labor unions and government
agencies. Medco states that it provides its clients with “core” pharmacy benefit management
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services, including third-party claims processing, formulary administration, benefit plan
communications and other similar activities. With respect to its mail-order pharmacy operations,
Medco’s Annual Report pursuant to Section 13 or 15(d) of the Securities Exchange Act of 1934
describes its mail-order pharmacy operations as the industry’s largest in terms of the number of
prescriptions dispensed: Medco’s mail-order pharmacies dispensed 105.8 million prescriptions
in 2008." As reported by Medco to OCR, the foreign language most frequently spoken by
Medco’s LEP members is Spanish, followed by Chinese.

The complainant indicated that the affected party only speaks and reads Spanish. OCR learned
that the affected party is a member of a specific health plan that has contracted with Medco to
manage its prescription drug benefit. Under the plan covering the affected party, health plan
members may use Medco’s mail-order pharmacy and Medco’s network of retail pharmacies.
Medco administers the prescription drug claims of the health plan members. The complainant
alleged that Medco discriminates against the affected party (and all LEP members) in a number
of ways, including failing to translate important documents or telephone recordings. The
complainant alleged that in certain circumstances, Medco calls LEP members and leaves
voicemail messages only in English or sends written communications only in English which
request that the LEP members take a certain action. According to the complainant, if an LEP
member does not take action, because he/she did not understand the request, then this may result
in Medco’s cancelling the LEP member’s prescription (re)fill request, which is particularly
problematic for an individual trying to manage a chronic condition, such as high blood pressure.

Medco’s Commitments to Improve Service to Limited English Proficient (LEP) Persons

Following the initiation of OCR’s investigation, Medco informed OCR that in late 2008, it
instituted a project (referred to as the “Other Than English Language” project), staffed with a
core team of senior level Medco employees. Through the phased implementation of certain
actions throughout 2009, and the identification of certain goals to be addressed beyond 2009, the
project will implement changes to Medco’s systems, processes, policies and procedures, focusing
on the Spanish language throughout 2009. Medco indicated that the core team expects that this
will be a multi-year project that will continue to work on other languages, in addition to Spanish,
after 2009.

In summary, Medco identified to OCR certain actions that it will take to improve Medco’s ability
to identify and track LEP members’ language preferences, thus improving staff’s ability to
access such information and permitting Medco to ensure that certain written communications are
sent, and certain outbound telephone calls are placed, to LEP members in their primary language.
OCR learned that the systems, processes, policies and procedures created and implemented by
Medco will include an ongoing assessment of which communications must be offered in
languages other than English, and which languages are required to be supported.

! Medco’s Annual Report indicates that, through its arrangements with networks of retail pharmacies
(approximately 60,000 independent and chain retail pharmacies), its specialty pharmacy and its mail-order
pharmacies, Medco administered 586 million prescriptions in 2008, serving the needs of more than 60 million
people.
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OCR also learned that, although Medco continues to have telephonic interpreter services
available for over 150 languages other than English, Medco expanded the number of bilingual
staff who speak Spanish, and committed to make certain changes to the current telephone
systems to improve Medco’s ability to route Spanish-speaking members to such bilingual staff.

Medco also committed to assess the feasibility of methods to improve the provision of notice to
LEP members about the availability of language assistance services. To this end, Medco
identified to OCR a number of specific initiatives being evaluated, relating to written
communications from Medco and Medco’s internet website. Among the initiatives being
considered are: including a footer in Spanish on all Medco communications (for example, “para
informarse en espanol llama al 1-800-123-4567"); adding language to Medco’s website; printing
certain communications with English on one side and Spanish on the other; and/or the insertion
of a Spanish-language notice in certain pharmacy communications, which notice would inform
the LEP member that he/she may call Medco for language assistance services.

Medco also indicated that it is developing a process to ensure that Medco staff at call centers and
pharmacies, who are either expected to communicate directly with LEP members in a language
other than English, or are expected to function as an interpreter with English-speaking Medco
staff, are assessed as to their proficiency in that language and, to the extent that they are expect to
function as interpreters, their competency at interpreting.

OCR also learned that Medco will monitor the systems and processes that it implements as a
result of the “Other Than English Language” project. OCR confirmed that this monitoring will
include periodic assessments of the effectiveness of such systems and processes, and that Medco
will train all relevant staff on such systems, processes, policies and procedures.

Additionally, Medco agreed that, during the year following the date of this letter, Medco
(through its designated representative) will periodically update OCR on significant activities
relating to Medco’s implementation of the foregoing measures. OCR agreed to continue to serve
as a technical assistance resource throughout that year, as reasonably necessary and as requested
by Medco.

Conclusion

Based on the above described commitments and actions, OCR has determined that further
investigation is not necessary and OCR has closed the case as of the date of this letter.

Advisements

OCR’s determination is not intended, nor should it be construed, to cover any issues regarding
Medco’s compliance status with Title VI which are not specifically addressed in this letter. It
neither covers issues or authorities not specifically addressed herein nor does it preclude future
determinations of compliance that are based on subsequent investigations.

Please note that 45 C.F.R. § 80.7(e), provides that no recipient or other person shall intimidate,
threaten, coerce, or discriminate against an individual for the purpose of interfering with any
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right, or privilege secured by Title VI or its implementing regulation, or because an individual
has made a complaint, testified, assisted or participated in an investigation, proceeding or hearing
under the Title VI implementing regulation.

Under the Freedom of Information Act, it may be necessary for OCR to release this document
and related correspondence and records upon request. In the event OCR receives such a request,
we will seek to protect to the extent provided by law, personal information the disclosure of
which would constitute an unwarranted invasion of privacy.

We appreciate the cooperation and professionalism extended to OCR by Paul E. DelloRusso,
Esq., Assistant Counsel. If you have any questions, please contact Linda C. Colén, Deputy
Regional Manager, or me at (212) 264-3313.

Sincerely,

/s/

Michael R. Carter
Regional Manager
Office for Civil Rights
Region 11

cc: Daniel C. Walden
Senior Vice President — Corporate Compliance
Officer and Chief Privacy Officer
Medco Health Solutions, Inc.
100 Parsons Pond Drive
Franklin Lakes, New Jersey 07417

Paul E. DelloRusso, Esq.
Assistant Counsel

Medco Health Solutions, Inc.

100 Parsons Pond Drive

Franklin Lakes, New Jersey 07417
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