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BREAKING NEWS: New Child Support Guidelines just issued. Come see how they
impact your case.
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Lecation: MCLE Conference Center, Ten Winter Place, Boston

CLE Credits: 3 substantive credits, 0 ethics credits

Agenda
2:00- 2:05 Welcome and Introduction

Linda A. Ouellette, Esq., Lawson Weitzen & Bankert LLP, Boston, Chair
2:05-2:45 Overview of Guideline Changes

Michael G. Xavier, Esq., Prince Lobel Tye LLP, Boston
2:45-3:05 Worksheet Review

Michael G. Xavier, Esq., Prince Lobel Tye LLP, Boston
3:05-3:20 Networking and Refreshment Break
3:20- 4:45 Changes in Depth

Panel
4:45-5.00 "Ask the Experts” Q&A Session

Panel



About the Faculty

LINDA A. OUELLETTE is a partner with the law firm of Cataldo Law Offices, LLP in Franklin,
Massachusetts, where she concentrates her practice in the field of family law. Prior to joining this firm,
she practiced for many years in Boston, and has maintained an managed a domestic relations practice
since 1989. Prior to that time, she was an Assistant District Attorney in Middlesex County, where she
gained valuable trial and courtroom experience, and she began her career as a litigator with the Boston
firm of Hale and Dorr. Linda is a magna cum laude graduate of Boston College Law School, where she
served as managing editor for the Boston College Law Review and was elected to the Order of the Coif.
She is a member of the Steering Committee of the Boston Bar Association’s Family Law Committee. She
is also a member of MCLE’s Family Law Curriculum Committee and formerly served as the Committee’s
Co-Chair. She is a frequent lecturer for MCLE and other legal education groups, and has been recognized
as a "Super Lawyer” in the field of family law by Boston Magazine.

DENISE M. FITZGERALD is an administrative attorney in the Massachusetts Probate and Family Court’s
Administrative Office. Ms. Fitzgerald served for two years as a judicial law clerk to the justices of the
Probate and Family Court and also served as the Chief Law Clerk. She is a graduate of Tufts University
and an honors graduate of New England School of Law.

LINDA M. MEDONIS is the Deputy Court Administrator for all of the Probate and Family Courts in
Massachusetts. She was appointed to that position in September of 2013. Prior to her appointment,
she was a partner at PrincelobelTye where she focused her practice on family law matters including
complicated divorce cases involving multiple assets and difficult compensation structures for privately
held businesses. Linda has practiced family law for close to 30 years. She has been a panelist on
numerous educational programs. She most recently was a member of the Child Support Guidelines Task
Force.

JEFFREY A. SOILSON is a partner at Sally & Fitch LLP in Boston, where he represents clients in a broad
range of family law matters with a focus on large-asset divorce and high-conflict custody cases. He
serves as a certified divorce mediator, trained conciliator, and parenting coordinator—often in an effort
to reduce the negative impact of high-conflict litigation on children of divorce and separation.
Volunteering and providing leadership in organizations that are dedicated to promoting healthy
coparenting for children in high-conflict families, Mr. Soilson also serves on the boards of directors of
the Massachusetts chapters of the Association of Family and Conciliation Courts and Overcoming
Barriers. He is a feliow in the American Academy of Matrimonial Lawyers and treasurer of its
Massachusetts chapter, as well as a fellow in the International Academy of Matrimonial Lawyers. Mr.
Soilson has been ranked at the highest level of legal ability, “AV Preeminent,” in the Martindale-Hubbell
Law Directory. In 2015, he was named a “Top 100 Massachusetts Super Lawyer” and a “Top 100 New
England Super Lawyer” in the area of family law in annual lists published in Boston magazine. He has
received the rating of “Superb” by Avvo, a website that provides lawyer ratings and other legal
resources. Mr. Soilson is also listed in the family law section of the 2015 edition of The Best Lawyers in
America.



MICHAEL G. XAVIER is a partner at Prince Lobel Glovsky & Tye. A trial lawyer, Michael concentrates his
practice in all areas of family law litigation and probate litigation, including pre- and postnuptial
agreements, complex divorce cases, modification, removal, guardianships, conservatorships, adoptions,
will contests, same-sex divorce, and custody. Michael also represents clients in restraining order
hearings and criminal matters. He is particularly interested in cutting-edge legal issues, such as
reproductive technology and non-traditional marriages. Recently, Michae! participated in a training
program regarding same-sex marriages for probation officers in the Commonwealth of Massachusetts,
and he has lectured at Suffolk University Law School on Same Sex Marriage, Divorce and Parentage
Issues. in October 2010, Michael was recognized as a “Rising Star” by Massachusetts Super Lawyer
magazine. Michael is a graduate of the College of the Holy Cross and Northeastern University School of
Law. He also served as a law clerk to the Superior Court Justices of Massachusetts upon graduation from
law school and is a former Assistant District Attorney.
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PREAMBLE
@

« Effective Date: September 15, 2017

« Mandatory review every four years — 45 C.F.R. §
302.56

¢ Guidelines include Commentary that may be used by
Trial Court departments, litigants, and attorneys to

resolve questions of interpretation or application of the
guidelines.

e

PREAMBLE - Continued
i)
et
* Guidelines worksheet must be completed in all cases
where a child support order may be established or
modified.
» Further Clarification - Guidelines Worksheet is
| necessary for the Court to determine whether there isa
deviation from the presumptive child support order
such that findings must be completed.
* Guidelines based on various considerations, including |
but not limited to, each parent’s earnings, income, and |
other evidence of ability to pay.




Principles - Changes in Section
O
* Para 4: Protecting a Basic Subswtence level of income for
parents;

» Para 5: Recognizing that Deviations Should Be Used
when Appropriate to tailor a child support order to the
unique circumstances of a particular family;

« Para 9: Recognizing the i lrréﬁonance, availability, and cost
of health coverage for the child;

» Themes: Health Care Coverage Costs and Deviation

7/26/2017

New Child Support Guidelines - Changes
@)

= Attribution of Income: F.xpnnded language - The Court shall
also consider the specific circumstances of the parent, to the
extent known and presented the Court, including, but not
litnited to, the assets, residence, education, training, job skills,
literacy, ciimipal record and other emplovment barriers, age,
health, past employment and earnings bistory, as well as the
party’s record of seeking work, the availability of employment
at the attributed level of employers willing to hire the parent,
and the relevant prevailing earnings level in the local
community.

New Guidelines-Continued

O
« Imputation of Income: S\em/on Name Changed from
Unreported Income. Commentary cites Crowe v, Fopg

«Minimum Level of Application: Decrease lo $115 a week

from $150 per week in income in gross income. Minimum
weekly order is $25 per week increase from $18.46 per
week.

eParenting Time: Eliminates Chitd Support Caleutation
when parenting time for payor is more than one-third but
less than fifty percent. Reason: Increased Litigation




Relationship between Child Support and Alimony
e
Nt

sUnallocated Support: Task Force encourages Court to
coasider unallocated support orders.

e Eechtor v, Fechtor cited.

eWhen issuing an alimony order, “the court shal! exclude
from its income calculation gross income which the Court
bas already considered for setting a child support order.”
G.L. c. 208, §53 (c)(2). However, the converse is not
stated in the statute. Stay tuned for 2021. Issue to be
reviewed.

7/26/2017

CHANGES IN CALCULATIONS
)
Nt/

o Child Care Costs: Adjustment made so that parents share
the cost proportionately. Involves o two-step calculation.
First, n parent who is paying the child care deducts the out-
of-pocket costs from his or her gross income. Second, the
parties share the total child care costs for both parents in
proportion to their income available for support, The
combined adjustment for child care and health care costs is
capped at 15% of the child support order,

o Child Support for Children Between Ages of 18 apd 21:
Reduction of Child Support for Children Over 18 unless
child is in high school, absent deviation.

CHANGES IN CALCULATIONS
o)
N/

o Health Care Coverage: Adjustment made 5o that
parents share the cost proportionately. Involves a two-step
calculation. First, n pareat who is paying the health care
deducts the out-of-pocket costs from his or ber gross
income, Second, the parties share the total health care costs
for both parents in proportion to their income available for
support, The combined adjustment for child care and health
care costs is capped at 15% of the child support order.




DEVIATION
O
+ Findings

o Amount of guidelines order.
o Unjust or Inappropriate.
o Specific Facts Warranting Adjustment.
o Best Interest.
= Clarifications and Refinements
o No factor takes priority over the other.
o The phrase “financial consequences” added to Para 2 and 3.
© “Substantially” is added to Para 8.

7/26/2017

—

Post-Secondary Egucational Expenses
N/

o Cantribution to Post-secondary Educational Expenses is not
presumptive.

o No parent shall be ordered to pay an amount in excess of fifty
percent of the undergraduate, in-state resident costs of the
University of Massachuse tts-Ambherst, unless the Court enters
written findings that a parent has the ability to pay a higher
amount,

o Costs are defined as mandatory fees, tuition, and room and board
for the University of Massachus etts — Amherst.

o Limitation on post-secondary educational expenses not
mandatory.

Modifications
Q
« Previously ordered health care coverage is still

available but no longer at a reasonable cost or
without an undue hardship.

« Paragraph B of the Modification Section deleted.
Paragraph B was premised on the assumption
that Mass law provides for a separate standard to
be used by the Court when DOR is providing IV-
D services in a case where the order is less than 3

iears old. Inconsisteng std. aﬁﬂlied.nn.mods..
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New Forms
@)
« Child Support Guidelines Worksheet

* Findingsand Determination For Child Supportand
Post-Secondary Education

» Instructionsfor Completing the Guidelines
Worksheet for the 2017 Child Support Guidelines

—




l. Income Definition

0.  Imputatonol income

1 When the Court finds that » parent has, In while ¢ [n part, undocumented
or unreportedincome, tha Courtmay teascrablyimpute Income ta the parent
based on all tha evidency submited, including, but notlimited ta evidence of the
parent’s ownership and malntenance of assets, and the parent’s lifestyls, expenses
and spending pattems,

2 E imb inkind pay or benafits recelvad by 2 parent,
| use of busl party, snd of p I »
Eusllnnllnlhl coune of emel )

personal living expenses.

3. incdroumstances where the Court finds that s parent has ynreported

income, the Courtmay adjust the amount of income ypwani by » reasonable
to int; t the at of income taxes that narmatlywould

b dus and paysble on the yhreported Income.

or a
it such are significantand redizee

7/26/2017

Commentary D

No Forms W-2 or 1099

Actual available resources not reported for tax purposes
See Crowe v. Fong, 45 Mass. App.Ct. 673 {1988
{instructional regarding Sectioﬁo.) ‘ :
“perquisite or in-kind income” {no rent / free car)
Section previously entitled “Unreported Income”

Focus on Undocumented and Unreportad

See past interchangeable use of terms {imputation and
attrlbution} [eag. MC v. TK, 463 Mass. 226 &012); Father
argued that judge erred in attributing income to him, and
the judge falled to make the requisite findings on which
imputed income might have been based.]

[. Income Definition

C. Seli-Employment and Other Business Income

Income from self-employment, rent, royalties,
proprietorship of a business, or joint ownership of a
partnership or closely-held corporation is defined as gross
recelpts minus ordinaryand necessory expenses required
to produce income, In general, income and expenses from
self- employment or aperation of a business should be
carefully reviewed to determine the appropriate level of
gross Income available to the parent to satisfy a child
support obligation, In many cases, this amount wiif differ
from a determination of business Income for tox purposes.




Commentary C

+ Whelan v. Whelan, 74 Mass. App. Ct. 616, 626-27 (2009),
*in determining income from self-employment, a judge
must determine whether claimed business deductions are
reasonable and necessary to the production of income,
without regard to whether those deductions may be
tlaimed for Federal or State incorne tox purposes!

+ Zoffreo v. 2offreo, 76 Mass. App.Ct. 1105 (2010), "[t]he fact
that [a parent] is permitted under the tax faws to deduct an
amount for depreciation does not mean that those funds,
which are not out of pocket expenses, are not availoble to
pay chiid support.”

7/26/2017

Commentary C {cont.}

Undistributed earnings of S corporation = available
income to meet a child support obligation?
See IS v. C.C,, 454 Mass, 652, 662-63 (2000) for
relevant factors, including:
= How much control over corporate distributicns does the
shareholder / payor have?
= Are there legitimate business Interests that justify not
making a corporate distribution? {e.g. maintaining a
reasonable reserve for contingent liabllities)
— Is there affirmative evidence of an attempt to shield
inceme by means of retained earnings?

*

-

Commentary C (cont.}

* Rental Income

- When we include it in determining income for child
support purposes are we double counting?

= No. See Fehrm-Cappuccino v. Cappuccino, 90 Mass.
App. Ct. 525 {2016), “there is no risk of double
counting, whera ‘neither the value of [the father’s
interest in [the asset]] nor the [father’s] ability to earn
income is diminished by treating the {father’s interest
in [the asset]] as a marital asset as well as a source of
income by which [the father] can meet his support
obligations.”
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I.D. Parenting Time

= Basic calculation

= A primary residence with one parent and

spending approximately one-third of the time with
the other parent

— Guldelines worksheet = Rebuttable presumption

I.D. Parenting Time {cont.)

« Shared {equal or approximately equal)
parenting: cross-calculations

* Deviation available where substantially less
than ene-third

* More than ene child

« NO MORE “MORE THAN ONE-THIRD LESS
THAN ONE HALF” CALCULATION

II.F. Child Support 18 - 23

* See Table B: 25% reduction for child 18 or older
{unless still enrolled in high school)
+ Child support for a child age 18 or clder?

= Consider the reason for the child’s continued residence
with and prindpal dependence on reciplent

= Child's academic circumstances
— Child’s living situation
~ Avallable resources of parents

= Each parent's contribution to the costs of post-secondary
education for that child or others of the famlly




Commentary IL.F.

= Child support order for children who have
turned 18 but are still in high school /
mandatory not permissive

= 25%: takes into consideration factors typical
of this age group - living away at school (less
expenses) — living at home (should be working
to contribute to expenses)

7/26/2017

Il.G. Contribution to Post-Secondary
Educational Expenses

* Discretionary not presumptive
* Factors include
= Cost
— Child's aptitude
= Child’s living situation
= Available resources of parents and child
- Availability of financial aid
- Any other relevant factors

Il.G. Contribution to Secondary

Educational Expenses (cont.)

* One-half UMASS-Amherst cap

— Unless written findings of that a parent has abllity to pay a
higher amount

= Mandatory fees, tuitlon and room and board

~ See "Published Annual College Costs Before Financial Aid”
{Coltege Board's Annual Survey of Colleges)

= Court must cons'dar comblned amount If it has exercised
discretlon to erder support for o child aver age 18

= Doesn't apply to children already enrolled before effective date
{See Commentary G}

— Doesn't spply to parents financially able to pay using assets or
other resources [See Commentary G)




Case Name

Docket Number

Date Prepared

Name of Preparer

1.

CHILD SUPPORT GUIDELINES WORKSHEET

All dollar amounts are weekly. Round all numbers to the nearest whole dollar or percentage.

NUMBER AND AGES OF CHILDREN

a. Number of children under age 18

b. Number of children 18 years or older who may be eligible to be covered by this order

¢. Total number of children to be covered by this order =
2. INCOME Recipient Payor
a. Gross weekly income js_ P $
b. Minus Child care cost paid $ (F yooIs ¢ }
c. Minus Health care cost paid 1 VY NIl )
d. Minus Dentalivision insurance cost paid N Y )| s« )
e. Minus Other support obligations paid Sls ( S )| 18« )
f. Available income 2(a) - Sum of 2(b) ﬂ;m;gbZ(e_J = ffx ' ’“;1 E$
g. Combined available income Recipient 2(0 + F?&a}or 2(0 . U $,
h. Share of combined available income  2(f) = 2(g), b hay u | %
{Min 0%, Max 1'00%,iI o
3. PROPORTIONAL SUPPORT AMOUNTS X ; v ou,
Applicable available income 2(g) or $4, '808 wh;é}leveris-}esé" $
b. Support amount for one child : From Table A or Gmdahnas Chart for 3(a) 5
€. Adjustment for number and ages of ~ -, B
children covered by this order me Tab!e B, X —
d. Combined support amoun_t“ ; 1 3(b) 3(3_(0) = [$
e. Minus Recipient's share of support .. 3(d) x Recipient 2(n) $ )
f. Payors share of support ' b, E 3(d)~ 3(e) 3:'%125 whichever is more = |$
b : ,
4. ADJUSTMENT FOR CHILD CAB AND HyEALTH E&EE COSTS Recipient Payor
a. Child care and health care c::st pard \’ 2(b) + 2(c) + 2(d) $ [
b. Payor's share of Recuplent s cosh !;ayor 2(h) x Recipient 4(a) $
¢. Minus Recipient's share offaym‘;,cost Recipient 2{(h) x Payor 4(a) $( )
d. Payor's net cost - 4(b) - 4(c) = |$
e. Maximum adjustment amount 30 x0.15
Adjustment applied to order
f.  If4(d) is 2 80, enter 4(d} or 4(e), whichever is less; otherwise enter zero 3
g. If4(d)is < 80, enter the positive value of 4(d) or 4(e), whichever is less; $ ( )
otherwise enter zero
h. Payor's adjusted share of support 3(0 + 4(7) - 4(g) or $25, whichever is more = 1%
CJD 304 9115117 nana 1 nf




5. ADJUSTED WEEKLY SUPPORT AMOUNT
2. Support as % of Recipient income 4(h) + Recipient 2(f} %

b. Payor's adjusted weekly support amount

if 5(a) is 2 10%, enter 4(h) or $25, whichever is mora
Otherwise enfer 4(h} or (5(a} + 10%) x Payor 2(f), whichever is less buf not less than $25

6. ADDITIONAL INCOME ABOVE $4.808

a. Combined additional income 2(g) - $4,808 or $0, whichever is mors = |3

b. Share of combined additional income  6(a) x 2(h) = |$ II $

TABLE A: CHILD SUPPORT OBLIGATION SCHEDULE
All dollar amounts are weekly and rounded to the neare.st dollar. &
w 1
INCOME o 4
FROM LINE 2(g) CHILD SUPPORT AMOUNT (1 CHILD)
i :
$- — $115 $25 perweek unless the court de\nates
$116 - $750 2% %
$751 - $1250 ,-$165 +.21% . above $750
$1251 -  $2,000 <1$270 + 99y above $1250,
$2,001 —  $3.000 19413+ 5% above, $2,000°
$3001 —  $4,000, $563 + 1204  above 33,000
$4,001 - $4.BO§_ " $633'-_+ 11% above %000
- -:i;.. .-._‘r: ;
TABLE B: ADJUSTMENT FOR NUMBER AND
AGES OF CHILDREN
. . CHILDREN 18 OR OLDER
.0 1 2 3 4 s
L. 0 75 .94 1.04 109 1.11
& w1, 1000100 115 1.18 1.18
o
£ 52| 125 127 127 128
& 3| 138 138 133
e il
: n] S 4 145 141
b Vs | 148
e .«
G

Child Support Guidelines
Child Support Guidelines Chart
CJD 304 9/15117 page 2 of 2



i C [th of M h tts
FINDINGS AND DETERMINATIONS |DocketNo O il ooy use

FOR CHILD SUPPORT AND Probate and Family Court
POST-SECONDARY EDUCATION

Case name:
Payor is Division

Recipient is

NIMU D U VELS - Sectio C. of the 2017 Child Support Guideline
[] The combined gross income of the parties exceeds $250,000.

1] (o] COME - Section |. D, of the 2817 Child Su Guideline
[ The Court finds that the payor has gross income that is undocumented or unreported. Accordingly, the Court imputes

income of § based on:

[_]The Court finds that the recipient has gross income that is undocumented or unreported. "Accordingly, the Court imputes

income of $ based on:

IBUTION OF INCOME - Section I, E, of the 2017 Chi Guidelines
[(JThe Court finds that the payor is capable of working and is unemployed or underemployed.
[ ]The Court determines that the payor is earning less than could be earned through reasonable effort.

Accordingly, the Court attributes income of $ based on:

(CJThe Court finds that the recipient is capable of working and is unemployed or underemployed.

[ The Court determines that the recipient is'earning less than could be earned through reasonable effort.

Accordingly, the Court attribultes iﬁcbiE)e of § based on:
CHILD SuU OR CHILDREN BETWE GES 18 AND 23 - Section II. F. of the 2017 _Child Su Guidelines
[C]The Court finds that the is 18 or older and attending high school, but shall not be

{first bomn, 'second born, efc.)
considered fo be under age 18 for purposes of the guidelines and Table B because:

[[1The Court finds that the is 18 or older and attending high school, but shall not be
{TirsT born, second bom, etc.}
considered to be under age 18 for purposes of the guidelines and Table B because:

CJ-D 305 911517 page 1 of 4



Docket No.

Case Name:

co BU O POST-SEC [»]0]] - e 2017 Chi
[]The Court finds that the payor has the ability to pay an amount higher than 50% of the undergraduate, in-state resident
costs of the University of Massachusetts - Amherst because:

[]The Court finds that the recipient has the ability to pay an amount higher than 50% of the undergraduate, in-state resident

costs of the University of Massachusetts - Amherst because:

HEALTH CARE COVERAGE - Section Il. H. of the 2017 Child Support Guidelines
[C]The Court determines that the additional cost paid by the payor to insure a person not covered by the child support order

unreasonably reduces the amount of child support. The Court allows § to be deducted from gross
income on the guidelines worksheet.

[ The Court determines that the additional cost paid by the recipient to insure a person not covered by the child support

order unreasonably reduces the amount of child support, The Court allows $ to be deducted from
gross income on the guidelines worksheet.

(] Health care coverage is available to the payor through employment or other means at a reasonable cost. However, the
cost of such coverage creates an undue hardship on the ‘payor because:

DENTALNVI u CE - i of the 2017 Child Support Guideli

[[1The Court determines that the additional cost paid by the payor to insure a person not covered by the child support order
unreasonably reduces the amount of child support. The Court allows $ to be deducted from gross

income on the guidelines worksheet.

[[]The Court determines that the additional cost paid by the recipient to insure a person not covered by the child support

order unreasonably reduces the amount of child support. The Court allows $ to be deducted from gross
income on the guidelines worksheet.

CJ-D 305 91sN17 page 2 of 4



Docket No.

Case Name;

DEV ON_- Section IV, of the 2017 C Support Guideline
The guidelines are applicable in this case. The amount of the child support order that would result from the application of the

guidelines is $ ((JWeekly [7)Bi-weekly [_|Monthly ] Other(specify)

However, the Court finds the presumptiveness of the guidelines has been rebutted because, after considering the best
interests of the child, the application of the guidelines would be unjust or inappropriate.

The specific circumstance of the case which justify departure from the guidelines are:

[[] the parties agree and the Court has reviewed and approved their agreement dated

[] a child has ongoing special needs or aptitudes with financial consequences
(] a child has ongoing extraordinary mental, physical, or developmental needs with financial consequences

(] 2 parent has ongoing.extraordinary mental, physical, or
Name
developmental needs with financial consequences

[] a parent 2 has extraordinary expenses for health care
ame £
coverage
[} a parent . ; has extraordinary travel or other expenses
ame :

related to parenting

(] a parent . . is absorbing a child care cost that is
ame
disproportionate in relation to his or her income

[ a parent i provides substantially less than one-third of the
ame X
parenting time for a child or chiidren

[] the payor is incarcerated and has insufficient financial resources to pay support

[] application of the guidelines, particularly in low income cases, leaves a parent

Name
without the ability to self support
(7] application of the guidelines would result in a gross disparity in the standard of living between the two households such

that one household is left with an uf}reasonably low percentage of the combined available income

(] application of the guidelines may adversely impact reunification of a parent and child where the child has been
temporarily removed from the household in accordance with G. L. c. 119

((] absent deviation, application of the guidelines would lead to an order that is unjust, inappropriate or notin the best
interests of the child, considering the Principles of the 2017 Child Support Guidelines

[ this is a modification of an order that deviated from the guidelines at the time it entered and the facts that gave rise to the

deviation still exists, deviation continues to be in the child's best interest, and the guidelines amount would be » unjust or
inappropriate under the circumstances

[] other:

CJ-D 305 9/15/17 page 3 of 4



Docket No.

Case Name:

FOR COURT USE ONLY

After hearing, at which and/ or
Hame Mame

was present, the Couit entered an order dated

was ordered to pay child support in the amount of

Narme
$ [JWeekly []Bi-weekly [JMonthly []Other(specify)

Date

Judge of the Probate and Family Court

THIS FORM MUST BE FILED AND DOCKETED WITH THE CASE

CJ-D 305 911517 page 4 of 4



Child Support
Guidelines 2017

7/26/2017

Health Care
Coverage
(Section Il H)

o Changes "healthinsurance” to "health care
coverage” (fo contorm with changes o
federal law)

o Continues to allow party te deduct from gross
income the reasonable cost of individual or
family health core coveroge actually paid by
the parent

o Court may adjust amount of deductionif
additional east 1o Insure a person not coverad
by the order would urveasonably raduce
amount of child suppor

o Requires an adjustment ofter cosls are
deducted from each party's gross income jo
share burden of the cosls proporiionalely to
income

L OIS R O TR g —T )




| N | iy I

o Allers and expands analysis prior to
issuance of order of requiring health
care coverage

o5 health care coverage available o
cover a child through an employer or
otherwise available at a reasonable
cosi?

oHealth care coverage deemed
ovailable to the payor at reasonable
cost if available through employer

b I | P S ) L |

7/26/2017

o If ovailable at a reasonable cost, does the
cost of such coverage create an undue
hardship on the payor? If s0, payor shall not
be required to provide such coverage

eFactors for determining “undue
hardship” include whetherrequirement
to maintain coverage would prevent
payment of some or all of the child
suPﬁpprt.‘ whether the coverage is
sutficiently comprehensive io'meet the
child's health core needs so that
significant uninsured expenses will not
be incurred; whether the payor's gross
incomeis less than 300% of the federal
ﬁoveny videlines for the payor's
ousehold; and other “relevant factors"

A1 E -0 LT - | A

11 1 [ | _! ;

o |t health care coverage is available at a
reasonable cost and does not cause undue
hardship, then the child support order shall
include arequirement that the coverage be
obtained or maintained for the child by payor

oBy slatute only payor may be required to
obtain health care coverage

oRecipient only by agreement of the parties

E) 3 | | TN W 1 S v w— e——




o If health care coverage not available at a
reasonable cost of would create an undue
byrden on the payor, and if the IV-D agency
[i.e. DOR) is providing services, Court mus!
order payar to nolify the agency if access to
health care coverage becomes available

o It the IV-D agency providing services, Court
must order payor ta nofify the recipient it
access to health core coverage for the child
becomes avoilable

o Cost of denlalfvision insuranceinsuring the
child{ren) to be includedin ggus!men made
for health care costs and child care in
proportion to income

LE it [ N | ii|

= T AT - N L |

7/26/2017

igations
| and

EENE Responsibility

‘|, « | forChildrenin

| ‘ the Case Under

Consideration
{Section 1 K)

I [ ] I_Ii ;

o Changes clarify ond expand upon i
circumstances where deductions can be i
made to a party's gross income based on
the legal responsibility fo support a child
or former spouse not par of the case
under consideratfion

© Requires "sufficient proof” of hypothetical
{os opposed to actual} order to pay
support

| I I SR S |




Three circumstances Identified:

© The amount of a prer order lor child or former
spouse if prool is provided for both the order and
paymenis made (but nat inciuding arears|

e Yoluntol meants acthuail id lo support a
child no?upqut of the cosa%ggfs: c eration
and with wi the parent does not reside

o Pay iz musl be

© Must provide proel of legal sbdigation Is fupport chid
and actual pgymenh made fo clhet
parent/guardian

o Tha amount of a hypothetical obigation to
support a child with whom the p resides but for
whom no support ordet exdsls

| BT P B R PR
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o Determined based on child support
worksheel using gross incomes of both
parents

o Mus! provide sutficient proof of legal obligation
lo supi:on child and grass incoma of tha other
paren

o Relies on decision inJD_Qg_g._ng_?gM. 439
Mass. 845 {2003} endorsing use ol
hypothelical order

o Raises praclicalissues of providing “prool™ for
other non-porty parent

| S S N | N - E——

Maximum

{11 1 of Child
' Support and
Alimony
; (Sections I A
| -{ and C})

Levels/Intemplay




1§ It

|

o Concepls remain the some but language is
slightly reworded

o Conlinues lo require calculafion of support on
first $250.000 of combinedincome in same
proportion as the parfies’ incomes

o Order which results is the minimum prasumplive
order

o Child support based on overage is in tha
discration of the court

o Differant oplions: olimeny, child support bosed
on oddilionol incoma of each perly, devialion
wilh high Egure, overiding workshee! lo include
fullincomes

e

7/26/2017
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o Guidelines conlinve to not preciude
support order from being designated as
alimony {in whole or in part} or as
vnallocated support withou! being
deemed a devigiion, as long as fax
consequences ore considered and atier-
tax support received by the recipient is
not diminished

ospecific reference to use of
"unaliocoted support” is added

a Parties must present evidence of fax '

I consequences of proposed order basad on
Fachtor v. Faghior, 26 Mass. App. Ct. 859 {1989}

o Imporionce of plovldn&uccounlani s calculations
of clher evidence al either temperary arder
hearing or ot trial

“double di;g:ln?"
does not adopt similar prohiblion far child support

o No prohibition againtt detemmining alimeny fint
andg then caicualion childmppog bosed on |
raconstiivied Incomes H

@ Conlinues fo encourage panias 1o prepare i
alternate calculations of alimony ond child
support o determine most equitable result |

e,

o Continues lo reco?nlze prohibition against H
n 1he Alimony Reform Low, but i1




o Task Force noted thai there have been no
appellate decisions or stofutory changes
to address the “double dip" issue
regarding child support, and deferred the
issue to the next quadrennial review

o Task Force specifically encourages courts
to consider unallocoted support order
{despite "challenges” regarding tax
consequences) for coses where there are
disparate levels of income

7/26/2017

o Ungliocated support has the same tax
consegquences as aimony -i.e. taxable to
recipient and deductfible by payor

oMust meet general requiremenits of
Section 71 of the IRC Section 71(b}{1)

B 1 T Ji% 7 |_|:

o Subject fo the some “pitfalls” as afirony
whenitis being use 1o “taxify” child support

aRecaplureif it is lerminaled based on a
chid-re’afed conlingency

o Recopture if alimony is reduced or
terminaled too quickly [deemed o
property payment, which is not
deductible)

e Importance of engoging appropriate
assistance from tax professional

0 Y| AN S0 0 O s | . L e _amia]




Deviation
(Section IV)
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o Circumstances for deviation are
refined and clarified

oRe-ordering of factors not intended to
prioritize

where circumstances require i

obDeviafion mentioned repeatediy
throughout Guidelines and Task
Force comments

oSpecifically recognizes that
eviation can resull in on amount
below the Guidelines and not just
anincrease

[
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i
o Couris are encouraged to deviate !
i




o Circumstances supporting devialion must be
ongoing and with financial consequences
and nof just occasional or one-time

o Amount of pareniing time provided by
Faying parent must be “substantiolly less"
han one-third lo emphasize that o parenting
planin the child's bestinferests is the firs step
in establishing a ¢hild suppor order

o Child support worksheet with presumplive
child support amount must be provided to
the Court al 1he fime deviation is requesied

o Applies evenit the deviation is ogreed upon

o [mportant of providi opctad findings ta
thg Court to jﬁsiil‘y dgeig;ion d

7/26/2017
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Cornell Law Schoo!

U.S. Code » Title 26 » Subtitle A » Chapter 1 » Subchapter B» Part Il » 8§71

26 U.S. Code § 71 - Alimony and separate maintenance
payments

Current through Pub. L. 114-38. (See Public Laws for the current Congress.)

{a) GENERAL RULE
Gross income includes amounts received as alimony or separate maintenance

payments.

(b) ALIMONY OR SEPARATE MAINTENANCE PAYMENTS DEFINED For purposes of this section—

(1) IN GENERAL The term “alimony or separate maintenance payment” means any
payment in cash if—

(A) such payment is received by (or on behalf of) a spouse under a divorce or
separation instrument,

(B) the divorce or separation instrument does not designate such payment as a
payment which is not includible in gross income under this section and not allowable
as a deduction under section 215,

{C) in the case of an individual legally separated from his spouse under a decree of
divorce or of separate maintenance, the payee spouse and the payor spouse are not
members of the same household at the time such payment is made, and

(D} there is no liability to make any such payment for any period after the death of the
payee spouse and there is no liability to make any payment (in cash or property) as a
substitute for such payments after the death of the payee spouse.

(2) DIVORCE OR SEPARATION INSTRUMENT The term “divorce or separation instrument”
means—

(A) a decree of divorce or separate maintenance or a written instrument incident {o
such a decree,

(B} a written separation agreement, or

(C)-a-decree-(not-described in-subparagraph-(A))-requiring-a—spouse-to-make
payments for the support or maintenance of the other spouse.



(c) PAYMENTS TO SUPPORT CHILDREN

(1) IN GENERAL

Subsection (a) shall not apply to that part of any payment which the terms of
the divorce or separation instrument fix (in terms of an amount of money or a
part of the payment) as a sum which is payable for the support of children of
the payor spouse.

{2) TREATMENT OF CERTAIN REDUCTIONS RELATED TO CONTINGENCIES INVOLVING CHILD
For purposes of paragraph (1), if any amount specified in the instrument will be reduced—

(A) on the happening of a contingency specified in the instrument relating to a child
{such as attaining a specified age, marrying, dying, leaving school, or a similar
contingency), or

(B} at a time which can clearly be associated with a contingency of a kind specified in
subparagraph (A),

an amount equal to the amount of such reduction will be treated as an amount fixed
as payable for the support of children of the payor spouse,

(3) SPECIAL RULE WHERE PAYMENT IS LESS THAN AMOUNT SPECIFIED IN INSTRUMENT
For purposes of this subsection, if any payment is less than the amount
specified in the instrument, then so much of such payment as does not exceed
the sum payable for support shall be considered a payment for such support.

(d) SPOUSE
For purposes of this section, the term “spouse” includes a former spouse.

(e) EXCEPTION FOR JOINT RETURNS
This section and section 215 shall not apply if the spouses make a joint return with

each other.
(f) RECOMPUTATION WHERE EXCESS FRONT-LOADING OF ALIMONY PAYMENTS

{1) IN GENERAL If there are excess alimony payments—

{A) the payor spouse shall include the amount of such excess payments in gross
income for the payor spouse’s taxable year beginning in the 3rd post-separation year,
and

(B) the payee spouse shall be allowed a deduction in computing adjusted gross
income for the amount of such excess payments for the payee’s taxable year
beginning in the 3rd post-separation year,



(2) EXCESS ALIMONY PAYMENTS For purposes of this subsection, the term “excess alimony
payments” mean the sum of—

(A) the excess payments for the 1st post-separation year, and

{B) the excess payments for the 2nd post-separation year.

(3) EXCESS PAYMENTS FOR 1ST POST-SEPARATION YEAR For purposes of this subsection,
the amount of the excess payments for the 1st post-separation year is the excess (if any)
of—

(A) the amount of the alimony or separate maintenance payments paid by the payor
spouse during the 1st post-separation year, over
(B) the sum of—

(i) the average of—

(f} the alimony or separate maintenance payments paid by the payor spouse
during the 2nd post-separation year, reduced by the excess payments for the
2nd post-separation year, and

(i) the alimony or separate maintenance payments paid by the payor spouse
during the 3rd post-separation year, plus

(ii) $15,000.

(4) EXCESS PAYMENTS FOR 2ND POST-SEPARATION YEAR For purposes of this subsection,
the amount of the excess payments for the 2nd post-separation year is the excess (if any)
of—

(A) the amount of the alimony or separate maintenance payments paid by the payor
spouse during the 2nd post-separation year, over

(B} the sum of—

(i} the amount of the alimony or separate maintenance payments paid by the
payor spouse during the 3rd post-separation year, plus

(ii) $15,000.

(5) EXCEPTIONS

(A) Where payment ceases by reason of death or remarriage Paragraph (1) shall
not apply if—

(i) either spouse dies before the.close of the-3rd post-separation-year-or-the:
payee spouse remarries before the close of the 3rd post-separation year, and



(i) the alimony or separate maintenance payments cease by reason of such
death or remarriage.

{B) Support payments

For purposes of this subsection, the term “alimony or separate
maintenance payment” shall not include any payment received under a
decree described in subsection (b)(2)(C).

{C) Fluctuating payments not within control of payor spouse

For purposes of this subsection, the term “alimony or separate
maintenance payment” shall not include any payment to the extent it is
made pursuant to a continuing liability (over a period of not less than 3
years) to pay a fixed portion or portions of the income from a business or
property or from compensation for employment or self-employment.

(6) POST-SEPARATION YEARS

For purposes of this subsection, the term “1st post-separation years” means
the 1st calendar year in which the payor spouse paid to the payee spouse
alimony or separate maintenance payments to which this section applies. The
2nd and 3rd post-separation years shall be the 1st and 2nd succeeding
calendar years, respectively.

(g) CROSS REFERENCES

{1) For deduction of alimony or separate maintenance payments, see section 215.

{2) For taxable status of income of an estate or trust in the case of divorce, ele., see section
682.

(Aug. 16, 1954, ch. 736, 68A Stat. 19; Pub. L. 98-369, div. A, file IV, § 422(a), July 18, 1984, 98
Stat. 795; Pub. L. 99-514, title XVIl, § 1843(a)~(c)(1), (d), Oct. 22, 1986, 100 Stat. 2853, 2855)

L has no control over and does not endorse any exiernal Internet site that contains
links to or references LII.
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Toplc 452 - Alimeny
Tax Trestment of Alimony

Amounts paid to a spousa or a former spouss under a divorce or saparation instrumant {inciuding a divorcs decree, a separate
mainienance decree, or 3 written separation agreement) may ba akmony for feceral bax purposes. Aimany Is deductible by the payer
spouse, and the recipient spouss must include | in Income,

Alimeny Reguirements
A payment is alimuny only if all the follewing requirements are met:

* The spauses don't fils & joint retum with each other:

* The payment is in cash {including checks or money orders);

. Thewhmwlwlmwarmmummamwmﬂmhmn

* The divarce o separation instiument doesn't designats the payment as nol afimony;

. mespuuulmn'lmembeuuflhmmmmnmuwhmﬂﬂmmmtnﬁlumumemam
lagally separated under a decrea of diverce or of sepsrte mainlenance.);

* There's no liabilily to make the payment {in cash or preparty) aRar the death of the reciplent spouse; and

* Tha payment isn't trealed as chiid suppoct or a property setliement.

Payments Not Alimony
Not ail paymants under a divarce or separation instrument are alimony. AEmory doazn't include:

= Child suppor,

Nongcash property settlements, whether in a lump-sum or Instafiments,

Payments that are your spousa's part of community propesty income,

Paymants lo keep up the payer's proparty,

Use of the payer's proparty, of

Voluniary peyments (that is, payments not required by n divorce or saparation Instrument).

Chiid support is never deductible and lsn't considered income, Additionally, If a divorce or sepantion Instrument providas for sliony and
child support, and the payer spouse pays less than the total required, the payments apply to chid support first. Only the remaining amount
is considared afimony.

Reporting Allmony

If you paid is that are id ‘ainoﬂy.vwmwmﬂamlnmmeIhenmuunlnlalimnympalduhalhernrmlynulteniu
your deductions. Alimony paymenis are only deducite on Form 1040 (PDF), U.S. Indhidual Income Tax Ratum. You mus enter ihe social
sacurity number (SSNJ of individus! laxpayer identification number {TTIN} of the spouse or fommer spouse recaiving the payments or your
deduction may be disallowed and you may haw 1o pay a $50 penalty.

Il you raceived amounts that are considered almony, yeu must includa Lha of almony you feceived as income, You may only
repor! alimony received on Form 1040, or on Schedule NEC, Form 1040NR (POF), U.S, Nonvesident Afen income Tax Refun, You must
pmrldnynurSSNorlﬂNlnlmspousuorlumerspouumkhunmplymenla.mmi:ayuumlyhnwtnpayassupmw.

Addivonal Information

For mars datuilad Informalion on the requirements for alimony and insiances in which you may need is recapiture an amount that was
reported or deducied (recapture of alimony), ses Pyblication 504, Divorced or Saparated individuats. For more information on decraes and
agreemants execuled before 1585, soe the 2004 version of Pyblicalion 504,

More Tax Topls Cateqories
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