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OVERVIEW OF GUARDIANSHIP 

What Is a Guardianship of a Minor? 

“Guardianship of a minor” is a legal way for a court to give someone other than a parent the right to take care of, 
and make decisions for, a child. For example, if a child is living with a grandparent—or other adult—and neither of 
the child’s parents is available and/or able to care for the child, the grandparent can ask the court to appoint the 
grandparent as the “guardian” of the child. When the court appoints someone to be a child’s guardian, the guardian 
acts as the child’s parent for as long as the guardianship lasts. This means that, as long as the guardianship lasts, the 
child’s parents do not have regular parenting rights. Most of a parent’s rights are suspended during a guardianship, 
and the parent must ask the guardian or the court for permission to spend time with the child or help make decisions 
for the child.  

In a guardianship case, each of the people involved gets a legal label or name. The person who files the guardianship 
case is a “petitioner.” The parent is called a “respondent,” and together, parents are “respondents.” The child is 
sometimes called a “minor” and sometimes called a “ward.” A “party” is someone who is named on one side of a 
case or the other. For example, Jane Doe v. John Smith—Jane Doe and John Smith are parties in this case. In a 
guardianship case, the petitioner(s) and the parents are the parties. The child may be called the “subject child” or 
may be called an “interested party.” An interested party is someone who must be notified about a petition to appoint  
or remove a guardian or change an existing decree of guardianship. Checklist 13.1 can help you figure out who are 
the interested parties in your case. 

Is a Guardianship Right for My Situation? 

Sometimes a guardianship is not necessary to meet a child’s needs and a family’s needs. Another option is naming a 
“caregiver” for your child. A caregiver is an adult who, like a parent, has authority to make educational and medical 
decisions for a child. The caregiver shares this authority with the child’s parent(s). The parents’ rights are not 
suspended, as they are under a guardianship, but the caregiver does not need to ask the parents’ permission before 
acting on behalf of the child. A properly completed caregiver authorization affidavit is valid for up to two years. A 
blank affidavit and instructions for completing it can be found at https://www.mass.gov. 

Who Can File for a Guardianship of a Minor (Child)? 

Any adult can ask the court to appoint a guardian for a child, and a child age fourteen or older can also ask for a 
guardian. In order to ask the court to appoint a guardian for a child, the person must go to the Probate and Family 
Court and file a guardianship case, which is called a petition for the appointment of guardian of a minor. (How and 
where to file a petition is discussed later in this chapter.) More than one person can ask to be appointed as a 
guardian. When there is more than one petitioner, they may be called “petitioners” or “copetitioners.”  

If the parents agree that the petitioner should be appointed guardian of the child, the court process is simple. The 
parents can tell the court that they “assent” or “consent” by signing a notarized waiver and consent to petition. If the 
child is fourteen or older, he or she can also consent to the guardianship or can “nominate” the petitioner to be 
guardian by completing a notarized and verified consent to nomination by minor form. If a parent or a child age 
fourteen or older does not agree to the guardianship, the process is more difficult. 

What Is the Difference Between a Temporary Guardianship and a Permanent 
Guardianship? 

There are two kinds of guardianship orders: a temporary order of guardianship and a permanent order (or “decree”) 
of guardianship. A temporary guardianship typically ends after three months, unless the court makes a new order. A 
permanent guardianship does not end until the child turns eighteen, unless the court makes a new order.  

If a parent or child age fourteen or older objects to a petition for guardianship, the court cannot make an order of 
permanent guardianship until there has been a trial or “evidentiary hearing.” Typically it will take several months 
before an evidentiary hearing is scheduled to determine whether an order of permanent guardianship is needed. 
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Sometimes this is too long to wait. If the child needs a guardian right away, a petitioner can file a motion for 
appointment of temporary guardian to ask the court to appoint a guardian before the evidentiary hearing. 

What if There Is an Emergency? 

If an emergency arises, you may file a motion for temporary guardianship and ask the court to have a hearing that 
same day, without giving notice of the motion and hearing to the child’s parents or any other interested persons. If 
you believe there is an emergency, you must complete an “affidavit” and file it with your motion. Mass. R. Dom. 
Rel. P. 6. An affidavit is a written statement that you sign under oath (as though you were testifying at a trial). The 
affidavit must explain what the emergency is and what steps are necessary to protect the child from immediate harm. 
There must be extreme circumstances and very good reasons why you are unable to wait and give notice of the 
hearing to parents and others. 

Who Can Get a Court-Appointed Lawyer? 

A court-appointed lawyer is paid by the Commonwealth and not by the person being represented.  

Child 

Under Massachusetts law, the court must appoint a lawyer for the subject child in a guardianship case, if someone 
asks the court to appoint a lawyer for the child. G.L. c. 190B, § 5-106. (The court may also choose to appoint a 
lawyer for the child even if no one has requested a lawyer for the child, but this is not a requirement. G.L. c. 190B, 
§ 5-106.) A lawyer for the child represents only the child, not the person asking for guardianship and not either 
parent. Unless the child is very young and/or has a disability that makes the child unable to express a clear opinion, a 
lawyer for the child will work for what the child wants, even if the lawyer thinks that the child’s wishes may not be 
in the child’s best interest. If you want to have a lawyer represent the child and work for what the child wants, you 
can file a request for counsel form. 

Parent 

Under Massachusetts law, the court must appoint a lawyer for a parent who is a respondent in a petition for 
appointment of guardian of a minor if 

• the parent files a request for counsel and an affidavit of indigency and 

• the affidavit of indigency shows that the parent is income-eligible for a court-appointed lawyer.  

Guardianship of V.V., 470 Mass. 590 (2015). 

If a parent wants to modify an existing guardianship to significantly change visitation with the child, or if a parent 
wants to end the guardianship and regain care and custody of the child, the court will appoint a lawyer for the parent if 

• the parent files a request for counsel and an affidavit of indigency; and 

• the affidavit of indigency shows that the parent is income-eligible for a court-appointed lawyer; and 

• the request for counsel shows that the parent has a “meritorious claim” (i.e., a good reason for asking for a 
change in, or end to, the guardianship).  

L.B. v. Chief Justice of the Probate & Family Court, 474 Mass. 231, 246 (2016).  

A “meritorious claim” does not mean that the parent must show that he or she will win; it means that the parent must 
show a good reason for asking the court to consider making a change to, or ending, the guardianship. L.B. v. Chief 
Justice of the Probate & Family Court, 474 Mass. at 241–42. Good reasons might include the following: 

• there is no order for visitation at this time; 

• the current visitation order is no longer working (e.g., the guardian or parent has moved, or the child’s 
schedule has changed, or the parent’s work, school, or therapy schedule has changed); 

• current visitation has been going well and expanding would be in the child’s best interest because it would 
strengthen the parent-child bond; 

• finding housing; 
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• leaving an abusive partner; 

• completing an addiction recovery program; 

• complying with any requirements of a DCF service plan; 

• going to counseling; and/or 

• responding to the concerns that led to the guardianship. 

Practice Note 
If you are not able to get a court-appointed attorney and you have limited income, contact a legal 
services agency. For help finding a legal services agency near you, go to https://www.masslegalservices
.org/findlegalaid. For a list of legal services agencies, see http://www.mass.gov/eohhs/docs/masshealth/
membappforms/legal-services-guide.pdf. 

Petitioner 

Under Massachusetts law, a person petitioning to become a guardian of a minor does not have a right to counsel. 
However, there are other resources available to help. You can ask at the courthouse or visit http://www.mass.gov/
courts/docs/courts-and-judges/courts/probate-and-family-court/guide-relative-caregivers-western.pdf or https://www
.mass.gov/service-details/learn-how-to-get-help-with-filing-for-guardianship.  

Guardian 

Once a person becomes a guardian, the guardian may be able to get a court-appointed lawyer if 

• a parent or other person has filed a petition for removal of guardian of a minor and 

• the court finds that appointing an attorney “would materially assist in determining the best interest of the 
child.” 

Guardianship of K.N., 476 Mass. 762, 767 (2017). 

How Does a Court Decide Whether to Appoint a Guardian for a Child? 

The court may appoint a guardian for a minor if either the parents of the child agree (“consent”) to the guardianship, 
or, if a parent does not consent, the court finds the parent is unavailable or “unfit” to take care of the child. G.L. 
c. 190B, § 2-504(a). If a parent’s parental rights have been terminated (usually in a case brought by the Department 
of Children and Families), the parent does not have any legal rights in connection with the child, so the information 
in this chapter does not apply to any parent whose parental rights have been terminated.  

There are many reasons why a parent might not be able to care for a child for a period of time, and sometimes 
parents and other adults all agree to a guardianship plan. When parents consent to a guardianship, the court will 
usually issue a guardianship decree right away. If one or both parents do not consent to the guardianship, it is much 
more difficult to get an order of guardianship of a minor child. 

Under Massachusetts law, a parent is the best person to care for a child, except in extreme situations. Guardianship 
of Estelle, 70 Mass. App. Ct. 575, 578 (2007). It is not enough that another person would do a good job or a better 
job than the parent. Guardianship of Estelle, 70 Mass. App. Ct. at 580 (citing Custody of a Minor, 389 Mass. 755, 
765 (1983)). In order to appoint a guardian without parental consent, the judge must find that there is “clear and 
convincing evidence” that each parent who objects is “unfit” to have custody of the child. G.L. c. 190B, § 5-204(a); 
Custody of a Minor, 383 Mass. 595, 600 (1981); Guardianship of Estelle, 70 Mass. App. Ct. at 578–79 (citing 
Adoption of Nancy, 443 Mass. 512, 515 (2005)). 

“Clear and convincing” is the “standard of proof” in guardianship cases. This is a high standard of proof. The court 
must have little or no doubt that a guardianship is necessary and appropriate in order to appoint a guardian over the 
objection of a parent. In addition, the “burden of proof” is on the petitioner and is not on the child’s parents. Petition 
of Robert Kauch, 358 Mass. 327, 373 (1970). This means the petitioner must show that the parents are not fit, 
instead of each parent needing to prove that he or she is fit. Under Massachusetts law, “unfit” means much more 
than simply not doing a good job as a parent; it means that the parent has “grievous shortcomings.” Adoption of 
Rhona, 57 Mass. App. Ct. 479, 483 (2003).  
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Some typical reasons for a guardianship include the following:  

• a parent is addicted to alcohol or opioids or another drug, and the addiction leaves the parent unable to care 
for the child; 

• there is domestic violence in the child’s home and the child is exposed to the violence; 

• the child’s health or education needs are not being met; 

• a parent has been abusive to the child; 

• a parent is not involved in the child’s care (i.e., the parent is “absent” or has “abandoned” the child); 

• the child has missed a lot of school without a good reason; and/or 

• DCF believes the child may be abused or neglected. 

Important information for the court to know might include the following: 

• whether DCF is currently involved; 

• whether any of the adults involved has ever been involved with DCF; 

• who takes the child to school; 

• who takes the child to doctor appointments; 

• who cares for the child after school; 

• where the child lives and who else lives in that home; 

• how long the child has lived in the current home; 

• whether either parent has other children and, if so, who cares for those other children; and/or 

• whether any professional raised concerns about the child’s safety and wellbeing (e.g., DCF, the child’s 
school, the child’s doctor, the child’s therapist). 

See, e.g., Adoption of Diane, 400 Mass. 196 (1987) (unfitness based on lengthy history of physical and emotional 
abuse of child); Adoption of Nadia, 42 Mass. App. Ct. 304 (1997) (poor nutrition, neglect of medical needs, 
unkempt appearance, and neglect of physical needs); Adoption of Ramon, 41 Mass. App. Ct. 709 (1996) (poor 
hygiene and nutrition of child, missed visits, alcohol and drug abuse, exposure to domestic violence); Adoption of 
Nicole, 40 Mass. App. Ct. 259 (1996) (father’s imprisonment, criminal record, substance abuse, and lack of 
relationship with child); Adoption of Hanna, 33 Mass. App. Ct. 542 (1992) (mother threatened to kill her children, 
was a substance abuser, and failed to comply with social service plan); Care & Prot. of Lilith, 61 Mass. App. Ct. 
132 (2004) (where a parent has committed domestic violence against the child’s other parent, the court must 
consider the impact of the domestic violence on the child). The child’s progress (e.g., in school, in therapy), if any, 
since being in the care of someone other than a parent can be considered by the judge. Adoption of Hugh, 35 Mass. 
App. Ct. 346 (1993); Adoption of Arthur, 34 Mass. App. Ct. 914 (1993). 

The process and standards for getting a temporary guardianship are different in some ways from the process and 
standards for getting a permanent guardianship. This is because a decision about a permanent guardianship comes 
after a trial or evidentiary hearing—a formal proceeding with witnesses giving “testimony” and documents offered to 
the court as “exhibits.” Typically, a decision about a temporary guardianship is made after a less formal hearing. At a 
hearing on a motion to appoint a temporary guardian, each side gives the court a summary or “representation” of the 
evidence that would be given at a trial. The hearing is short and often does not include anyone other than the parties.  

The court will appoint a temporary guardian for a child only if it is necessary to prevent “substantial harm to the 
health, safety or welfare of the minor (child) occurring prior to the return date (the evidentiary hearing date), and no 
other person appears to have authority to act in the circumstances. . . .” G.L. c. 190B, § 5-204(b).  

What if the Judge Wants More Information? 

Sometimes the judge wants more information before making a decision about guardianship. A way for the court to 
get information is to order an investigation of the facts and circumstances of the case. The investigation can be done 
by a Probate and Family Court probation officer (also known as a family service officer) or by a lawyer or mental 
health professional acting as a “guardian ad litem.” G.L. c. 190B, § 5-106(b). A guardian ad litem is a person who 
has had special training and can be appointed by the court to review documents; interview children, parents, 



 CHAPTER 13: GUARDIANSHIP OF MINOR CHILDREN     

Family Law Advocacy for Low and Moderate Income Litigants, 3rd Edition 2018 395 

extended family, teachers, health providers, and other people with information about a child’s needs; and write a 
report for the court. The court will not force you to cooperate with the investigator. However, if you do not 
cooperate, the court may consider your failure to cooperate as evidence that there is a problem. The investigator may 
be able to help you prove your case, so it is generally a good idea to provide a list to the investigator of people or 
records you believe have important evidence for your case. If you believe an investigation would be helpful in your 
case, you can ask the judge to order an investigation. To ask for a court investigation or guardian ad litem, you must 
file a motion for a guardian ad litem or court investigation and proposed order, getting a hearing date, giving notice 
to the other people in your case, and having a hearing.  

Can a Guardianship Be Changed to Add or Restrict Visitation or to Increase or 
Decrease a Child Support Order? 

Yes. A temporary or permanent guardianship decree can be changed (i.e., “modified”). A decree of guardianship 
may or may not include an order for visitation between the parent(s) and the child. In order to change the order—
either to increase or to restrict visitation or other contact with the child—the party asking for the change will need to 
file a complaint for modification. Massachusetts guardianship law does not state what burden or standard of proof is 
required for a complaint to modify a guardianship. Typically, in child custody cases in the Probate and Family 
Court, the person asking for a change must show that there has been a “material change in circumstances” and that it 
would be in the child’s best interest to modify the order. So, it is likely that the person asking for a change in the 
guardianship will need to prove to the court that something significant has changed and that, because of this change, 
it would be in the child’s best interest to change visitation under the guardianship. A parent or guardian could also 
ask for a modification of child support if a parent’s income increases or decreases. 

A parent seeking increased visitation who cannot afford to hire a lawyer may be able to get a court-appointed 
lawyer. The parent must show that he or she is financially eligible and must show that he or she has a “meritorious 
claim” for increased visitation by the guardian. L.B. v. Chief Justice of the Probate & Family Court, 474 Mass. 231, 
246 (2016). See “Who Can Get a Court-Appointed Lawyer?,” above. 

After a complaint for modification is filed, the parent who filed it must provide notice to the interested parties, 
including the guardian(s), a child age fourteen or older, and the other parent. The Massachusetts Guardianship 
Statute does not state how notice must be provided. Neither G.L. c. 190B, § 5-212 nor Probate and Family Court 
Standing Order 4-09 explains service in a complaint for modification of a guardianship. The parent may be required 
to have a sheriff, constable, or other court-approved person give a copy of the notice and order in hand to the 
guardian, child (if age fourteen or older), and the other parent. Mass. R. Dom. Rel. P. 4. To be certain that you 
follow the correct procedure, ask a clerk in the court registry how to service notice. If you cannot afford to pay for a 
sheriff or constable to service notice, you can ask the court to pay for the expense. To ask the court to pay for the 
expense of service, you must complete an affidavit of indigency.  

Can a Parent Get Back Custody of a Child Under Guardianship? 

Yes. Even a “permanent” guardianship can be terminated, and a fit parent is entitled to custody and care of his or her 
child. Guardianship of Estelle, 70 Mass. App. Ct. 575, 578 (2007) (citing Bezio v. Patenaude, 381 Mass. 563, 576 
(1980)). At the same time, the needs of each child are unique and it is possible for a parent to be fit to care for one 
child and unfit to care for another child. Guardianship of Estelle, 70 Mass. App. Ct. at 581. For example, a child 
who has been cared for by a guardian for many years may be so attached to the guardian that separation from the 
guardian would be traumatic for the child. It is possible that an otherwise fit parent could not meet the needs of a 
child resulting from the trauma of leaving a guardian’s home and care. Guardianship of Cheyenne, 77 Mass. App. 
Ct. 826, 831 (2010) (citing Bezio v. Patenaude, 381 Mass. 563, 575 (1980)). Fortunately, when guardians and 
parents work together during the guardianship to provide contact between the parent and child and to transition a 
child back into the parent’s care when appropriate, the child is far less likely to experience significant trauma. 

If a parent wants to end a guardianship, the parent must file a petition for removal of a guardian of a minor (Form 
MPC 240). Traditionally, when a parent filed a petition asking the court to end a guardianship, the guardian had to 
prove, by clear and convincing evidence, that the guardianship was still necessary because the parent was still unfit 
to parent the child at the time of the petition for removal. The laws for guardianship cases changed in 2009 and, since 
that time, it is not clear whether the guardian must prove that the parent is still unfit or whether the parent must prove 
that he or she is now fit. See Guardianship of Verity, No. 15-P-778, 2016 WL 2941076, Mass. App. Ct. (May 19, 2016); 
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Guardianship of Vasily, 2013 Mass. App. Unpub. LEXIS 1090, 84 Mass. App. Ct. 1119 (Nov. 14, 2013); Washington 
v. Aquoi, 2015 Mass. App. Unpub. LEXIS 14, 87 Mass. App. Ct. 1101 (Jan. 9, 2015); see also Care & Prot. of 
Thomasina, 75 Mass. App. Ct. 563, 570 (2009). If you are involved in a removal case, you may want to ask the judge 
how the decision will be made—who has the burden of proof, what is the standard of proof, and what must be proven. 

INFORMATION FOR A PETITIONER 

Part A—What to Do if You Want the Court to Appoint a Guardian for a Child 

Step 1—Getting Information in Your Language 

What language do you speak at home? If you speak a language other than English, you can ask for an interpreter to 
help you understand court forms and to help you in the courtroom. You can ask for an interpreter at the registry in 
the courthouse. If there is no one at the courthouse who speaks your first language, the court can get an interpreter 
on the telephone for you. 

Step 2—Filing the Petition and Other Necessary Forms 

In order to start a guardianship of a minor case, four forms must be completed and filed with the court: 

• petition for appointment of guardian of a minor (Form MPC 140) (tells the court who you are, what you 
want, and why you are asking for the court’s help); 

• affidavit disclosing care and custody (Form OCAJ-1) (tells the court whether there are now, or have been in 
the past, any custody orders about the child); 

• bond (Form MPC 801) (tells the court whether the child has money or other valuables that need to be 
protected); and 

• one of the following: 

– if a parent consents, notarized waiver and consent to petition (Form MPC 440) (this is proof that each 
parent agrees to the guardianship); or 

– if a parent does not agree, military affidavit (Form MPC 470) (tells the court whether a parent might 
qualify for a free lawyer based on military service). 

Some additional forms you may want to file are as follows: 

• affidavit of indigency (if you cannot afford to pay for service of the notice and order); 

• notarized and verified consent or nomination by minor (Form MPC 441) (if the child is fourteen or older); 

• request for counsel (Form MPC 301) (if you want the child to have a lawyer); and 

• verified motion for appointment of temporary guardian (Form MPC 340) and blank (proposed) order 
appointing temporary guardian of a minor (Form MPC 742) (if you need a court order quickly). 

A complete set of these forms can be found at the end of this chapter and at http://www.mass.gov.  

When completing the bond form, if the child does not have property worth more than $100, the petitioner should 
check “without sureties” on the bond form and ask the clerk to file the bond “without sureties.” This means that no 
one other than the person filing to be the guardian needs to sign the form. If the child has real estate or other 
additional assets worth more than $100, the case is more complicated and is beyond the scope of this chapter.  

There is no fee for filing a petition for guardianship of a minor, but it does cost money to service the notice and 
order. If you cannot afford the cost of serving notice, you can file an affidavit of indigency. This is a form that 
shows the court why you do not have enough money to pay costs and asks the court to have the state pay your costs 
for you. You should file the affidavit of indigency at the same time that you file the guardianship of a minor petition, 
but only if you have low income and cannot afford to pay expenses.  

You must file the petition and other documents with the Probate and Family Court in the county where the child lives.  
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Step 3—Getting a Docket Number 

After the petition for appointment of guardian of a minor is filed, the court will assign a “docket number” to the 
case. The docket number is like an account number; it is used by the court to identify each case. Write down the 
docket number and always have the docket number with you when you go to court.  

Step 4—Serving the Notice and Order 

Whenever a party wants the court to take action, the party must give the other parties “notice.” This is also called 
“service.” If everyone agrees to a guardianship, signing the consent forms is the only notice that is necessary. In all 
other cases, at the start of a guardianship case, the petitioner must “serve” a “notice and order” on each of the 
parents and on the child, if the child is fourteen or older. The notice and order is printed by the court after the 
guardianship petition is filed. The notice and order tells the parents and a child fourteen or older that a petition has 
been filed and other important information about the case. “Service” is a word used to describe how the notice is 
delivered to the parents. How service is done in each case depends on the facts of each case. G.L. c. 190B, § 1-401; 
Probate and Family Court Standing Order 4-09. 

The chart below comes from the Mass.gov website and can be found at http://www.mass.gov/courts/docs/forms/
probate-and-family/mpc936-petitioner-instruction-guardianship-of-minor.pdf. 

How Notice Is Delivered 

Interested party  Form of service  How many days before hearing* 

Minor (age fourteen and over) (if 
not the petitioner)  

In hand by sheriff, constable, or 
other person approved by court 

Fourteen days  

Party whose residence is known  In hand by sheriff, constable, or 
other person approved by court  

Fourteen days  

Party whose residence is known, 
but cannot serve in hand after 
trying, may file motion and 
affidavit; may get order for service, 
then 

By mailing first-class mail to last 
and usual address and by sheriff 
leaving at last and usual address (or 
other method as ordered by court) 

Fourteen days 

Party whose residence or 
whereabouts is not known or cannot 
be ascertained with reasonable 
diligence 

By mailing first-class mail to last 
and usual address 

Fourteen days 

And court will issue an order for 
service by publication; must be 
published at least one time 

Seven days 

Party whose identity is not known Court will issue an order for service 
by publication; must be published 
at least one time 

Seven days 

Veteran’s Administration (notice 
only required when child receives 
benefits paid by the Veteran’s 
Administration) 

By petitioner, by first-class mail Seven days 

Department of Children and 
Families (notice only required if the 
agency has custody of the child.) 

By petitioner, by first-class mail Seven days 

* In some instances the court will change the time period, known as a “short order of notice.” 

Be sure to mail a copy of the notice of guardianship form instead of the original form, because you will have to 
return the original form to the court. 
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Step 5—Publishing Notice in a Newspaper (if Necessary) 

If you are not able to have each party served in hand, you may need to publish a legal notice in a newspaper. If you 
need to publish a legal notice, the court website, at http://wwwmass.gov/courts/selfhelp/family/service-of-process-
pfc.html, offers the following instructions: 

1. Ask the register which form you should file—a “motion for service by publication” or a “motion for 
alternative service”—and whether the court has a sample you can look at. 

2. Attach an affidavit to the motion. An affidavit is a written statement that is sworn under the pains and penalties 
of perjury. In your affidavit, write that you do not know where the defendant lives. Write down the defendant’s 
last known address. Briefly describe your efforts to find him or her. 

3. Mail the motion, affidavit, and proposed order to the court or file it in person with the register. Ask the register 
if you need to appear before a judge or if you will be notified by mail. 

4. If the judge allows your motion you will get an order. The order will state which newspaper to publish the 
notice in and when to publish it. It will also give you the wording of the notice. Bring the notice to the 
newspaper and give it to their legal notices department. After it is published in the newspaper, get a copy of 
that page of the newspaper and file it with court to prove it was published. 

If you cannot afford to pay the cost of publication in a newspaper, you can ask the court to pay the expense by filing 
an affidavit of indigency. 

Step 6—Filing Proof of Service 

The court must have proof that service was properly completed. The notice and order has a section that must be 
completed by the person who completes service of the summons and notice and order (usually a constable). This 
completed form must be filed with the court. Make sure that this step is completed before your first court date. 

Step 7—(Optional) Filing and Serving Motions 

Whenever you file a motion with the court, you must also file a proposed order, get a hearing date for the motion, 
and “serve” all the interested parties. A motion tells the court what issue or problem you would like the court to act 
on, and a proposed order tells the court exactly what you would like the court to do. Getting a hearing date is not the 
same at every courthouse. When you file the motion and proposed order, ask a clerk how to get a hearing date in 
your court. To “serve” someone (“service”) means that you must deliver a copy of the motion, a copy of the 
proposed order, and a notice of the hearing date to all other parties in the case, including the child’s attorney if there 
is one or to the child if the child is age fourteen or older. 

Once you know the hearing date, you must mail or hand-deliver a copy of the motion and proposed order to the 
other parties, along with a notice of the hearing date and time. If you complete service by mail, you must mail the 
documents at least ten days before the date of the hearing. If you hand-deliver the documents, you must deliver them 
at least seven days before the date of the hearing. After you have sent or delivered notice, you must complete the 
“certificate of service” on the motion form and file that document with the court. 

In addition to these general rules, there are special rules for filing a motion for appointment of temporary guardian. 
The motion must 

• explain what the risk of harm is: why is there a need for a temporary guardian (i.e., what are the 
circumstances that make a guardianship necessary to prevent substantial harm to the child) and 

• state why the petitioner needs an appointment of guardianship in order to protect the child: what are the 
steps the petitioner needs to be able to take in order to prevent harm to the child (e.g., register the child for 
school or get medical care for the child or get cash assistance such as TAFDC for the child). 

In addition to the motion, the petitioner must file an “affidavit” (i.e., a written statement signed “under the pains and 
penalties of law”) and the affidavit must include “facts supporting the statement and requests in the motion.” G.L. 
c. 190B, § 5-204. 

A complete set of forms can be found at the end of this chapter and at http://www.mass.gov.  



 CHAPTER 13: GUARDIANSHIP OF MINOR CHILDREN     

Family Law Advocacy for Low and Moderate Income Litigants, 3rd Edition 2018 399 

Part B—Preparing for a Hearing or Trial 

Courts can be very busy and a hearing or trial date can be a long day in court. Plan ahead for child care or other 
arrangements you may need to make. On your court date, it can help to dress in clothes that are neat, simple, and not 
too casual. This is a way to show everyone at the courthouse that you respect the court and think the court process is 
a serious matter. Also be sure to arrive on time. If you do not, the judge can enter orders that you may not agree with 
and these orders may be difficult to change. 

Practice Note 
Some courthouses do not allow people to bring in cellphones.  

Hearing on a Motion 

In most cases, you will not see a judge right away. Instead, you may be asked to meet with a Probate and Family 
Court probation officer. The Probation Department will run a criminal background check on all of the parties and 
will check to see if any party is involved in a 209A protective order (also known as a restraining order). This 
information may be shared with the judge later in the day. The Probation Department will also ask whether the 
Department of Children and Families (DCF) is involved with the child or with any of the adults, and may want to 
contact DCF. 

When you go to the courtroom, it is important to be quiet because the judge may be busy with another case and will 
not want to be distracted or interrupted. Take a seat and wait to hear your name or the name of the child called by 
the judge’s clerk. When that happens, stand up and follow the court’s instructions. In most courthouses, you will 
stand in front of a small table facing the judge. The judge is called “Your Honor.” Listen carefully to what the judge 
says. Usually, the party who filed the motion speaks first and then each other party is given a chance to reply. Wait 
until it is your turn to speak, and do not interrupt anyone. When it is your turn to speak, be polite and focused, and 
look directly at the judge when you are speaking. It is important to be clear and specific, and it is important to get to 
the point quickly. Tell the judge exactly why you believe a guardianship is necessary.  

Practice Note 
The judge probably will not have enough time to hear everything you would like to say at a hearing on a 
motion. Be careful to think about what is most important. You may want to prepare ahead of time by 
writing down up to three reasons for each of the following: 

• why the child’s parents are unfit; 

• what harm the child is at risk of suffering; and 

• what steps you, as guardian, would take to protect the child. 

You can use these notes to help you if you get nervous during the hearing. 

At the end of the hearing the judge may tell you whether a temporary guardian will be appointed. In some cases, the 
judge will “take it under advisement.” This means that the judge has not yet made a decision. In these cases, you 
will have to wait until you get a document in the mail that tells you what decision the judge has made. 

Trial or Evidentiary Hearing on Petition 

A trial or evidentiary hearing is difficult. Trials and evidentiary hearings follow strict rules. You cannot simply talk 
to the judge about all of your concerns. There are rules about how and when each party is allowed to present 
evidence, and there are rules about what information a judge is allowed to hear, read, and review. The judge is not 
required to consider evidence that is not properly presented to the court.  

You should talk to a lawyer if possible, even if you cannot afford to have a lawyer represent you at trial. If you 
cannot pay for a lawyer to represent you, you may be able to get information about how to present evidence from a 
volunteer lawyer at a Lawyer for the Day program at the courthouse. Or, you may be able to hire a lawyer for 
limited assistance representation (LAR) to go over your evidence with you. LAR is a way to hire a lawyer for just a 
piece of your case—whatever you can afford and whatever you think would be most helpful and cost effective. 
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It is a good idea to prepare in advance. Be ready to give the court information that answers these questions: 

• Is the child’s mother fit to care for the child? If not, why not? 

• Is the child’s father fit to care for the child? If not, why not? 

• What steps have you taken to try to communicate with the child’s mother and with the child’s father? 

• How will you care for the child? 

• Where does the child go to school and how will the child get to school if you become guardian? 

• Is it in the child’s best interest to live with you and be cared for by you, and why? 

• Does the child have any special needs and, if the child does, how will you care for those needs? 

• Has DCF ever found you guilty of neglect or abuse and, if that has happened, what has changed since that 
time? How can the court be confident that you will not neglect or abuse this child? 

• What visitation or other contact (e.g., telephone, Internet) will you allow the parents to have with the child, 
and why do you think your plan is the best plan? 

Evidence you can present to the court might include 

• your testimony (your spoken words to the court, given under oath); 

• your affidavit (your written words to the court, given under oath); and 

• testimony or documents from 

– a person who has seen a parent abuse or neglect the child, 

– the child’s doctor or other health-care provider, 

– school staff, 

– DCF workers, and 

– any other people who have information about the child or the parents. 

A letter or other document from a child’s teacher or doctor or from any other person who is not at court with you 
may not be proper evidence. This is because it is difficult for the court to be certain that the document is authentic 
and that the information in the document is true and accurate and complete. Sometimes courts will look at these 
documents, if no one objects. If you have a document you would like the court to see, you can tell the court you 
have it. If the court wants to see it, a court officer will bring it to the judge. 

If another party has a document you do not want the court to see, you can say, “Your Honor, I object.” This tells the 
court that you think the court should not look at the document. For example, if the petitioner asks the court to look at 
a letter and you have not seen it, you could say, “Your Honor, I object. I have not seen the document and I do not 
know if it is real.” If you have seen the document but do not like what the document says, you can still say, “I 
object.” The court may choose to look at the document, or the court may accept your objection and refuse to look at 
it. It is worth stating your objection. 

At the end of the hearing or trial the judge may tell you whether a guardian will be appointed. In some cases, the 
judge will “take it under advisement.” This means that the judge has not yet made a decision. In these cases, you 
will have to wait until you get a document in the mail that tells you what decision the judge has made. 

If you are appointed guardian of a minor, you must complete and file an annual report of guardian of a minor (Form 
MPC 443).  

Part C—Changing a Guardianship 

If a parent or other person files a complaint to modify a guardianship or a petition to remove you as guardian, the 
person filing the complaint or petition must serve a copy and notice on you, just as you served notice of the original 
petition for guardianship on the child’s parents (and other interested parties). The process for complaints to modify 
or petitions to remove a guardianship are similar to the process for the appointment of a guardian. The court will 
schedule a date for a hearing or conference on the complaint or petition. At that court event, the judge will determine 
whether anyone objects to the petition and, if you or anyone else does object, a trial or evidentiary hearing will be 
scheduled. While waiting for a trial date, a motion for temporary orders may be filed and scheduled for a hearing. 
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If someone files a petition for removal of a guardian of a minor and you cannot afford to hire a lawyer to represent 
you, you may be able to get a court-appointed attorney. A trial court judge may (but is not required to) appoint an 
attorney for a guardian if the court finds that appointing an attorney “would materially assist in determining the best 
interest of the child.” Guardianship of K.N., 476 Mass. 762, 767 (2017). If you would like the court to appoint an 
attorney for you, you should file a request for counsel form. If you are not able to get an attorney to represent you, 
you may be able to talk with a volunteer attorney at a Court Service Center or through a Lawyer for the Day or 
similar program. A list of programs that might help you is available at https://www.mass.gov/service-details/learn-
how-to-get-help-with-filing-for-guardianship. 

Refer to “Preparing for a Hearing or Trial,” above. The preparation for a trial on a complaint to modify a 
guardianship or a petition to remove a guardian is similar. Be prepared to provide evidence (through witnesses and 
through documents) clearly and convincingly showing that the parent continues to be unfit to care for the child and 
that it is in the best interest of the child to continue the guardianship without any changes. 

In a removal case, you may want to focus on the child’s bond with you and the stability of school, community, 
health-care providers, and the like that you are able to provide for the child. Many children develop strong bonds 
with their guardians. Typically, that is not enough to deny a parent the right to resume custody of the child. See 
Youmans v. Ramos, 429 Mass. 774 (1999). However, where there is evidence that a child will suffer significant 
trauma from removal from a guardian’s home, bonding is a factor that a court will consider. L.B. v. Chief Justice of 
Probate & Family Court, 474 Mass. 231, 239 (2016) (citing Guardianship of Cheyenne, 77 Mass. App. Ct. 826, 
830–31 (2010)); Guardianship of Estelle, 70 Mass. App. Ct. 575, 581–82 (2007) (citing Bezio v. Patenaude, 381 
Mass. 563, 571–75 (1980)). Even in these cases, the judge should consider what steps could be taken to reduce and 
respond to the child’s trauma. Adoption of Rhona, 63 Mass. App. Ct. 117, 127 (2005); Adoption of Katherine, 42 
Mass. App. Ct. 25, 30–31 (1997). 

INFORMATION FOR A PARENT 

Part A—What to Do if Someone Wants the Court to Appoint a Guardian for 
Your Child 

Step 1—Getting Information in Your Language 

What language do you speak at home? If you speak a language other than English, you can ask for an interpreter to 
help you understand court forms and to help you in the courtroom. You can ask for an interpreter at the registry in 
the courthouse. If there is no one at the courthouse who speaks your first language, the court can get an interpreter 
on the telephone for you. 

Step 2—Finding a Lawyer, Even if You Cannot Afford One 

You have a right to a lawyer. If you have low income or no income, you can ask the court to appoint a lawyer 
(“counsel”) for you. See Guardianship of V.V., 470 Mass. 590 (2015). When you are served with guardianship 
papers, you should receive a notice of right to counsel (Form MPC 592). To ask for court-appointed counsel, you 
must file a Request for Counsel form (Form MPC 263), an affidavit of indigency, and a Consent form to verify 
income eligibility. The affidavit of indigency tells the court why you cannot afford to hire a lawyer. 

Practice Note 
A sample of each form discussed in this chapter can be found at the end of the chapter. 

It is important to ask for a lawyer right away. It can take time for the court to find an available lawyer. Also, it is 
important to go to court every time there is hearing or other court date in your case, even if you do not have a lawyer 
yet. If you have not yet found a lawyer, you can tell the judge that you want a lawyer and that you have filed a request 
for counsel. It is important for you to tell the judge; otherwise the judge may not know that you want a lawyer. 

If you do not qualify for a free lawyer, you can ask the court for a list of limited assistance representation (LAR) 
lawyers and sliding-fee lawyers. These lawyers can give you some help, often for a smaller amount of money than 
other lawyers. LAR is a way to hire a lawyer for just a piece of your case—whatever you can afford and whatever 
you think would be most helpful and cost effective. 
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Practice Note 
If you are not able to get a court-appointed attorney, contact a legal services agency. For help finding a 
legal services agency near you, go to https://www.masslegalservices.org/findlegalaid. For a list of legal 
services agencies, see http://www.mass.gov/eohhs/docs/masshealth/membappforms/legal-services-
guide.pdf.  

Step 3—Knowing Your Rights (Before You Sign a Consent Form) 

There are times when consenting to a guardianship of your child is a good choice. Even if you agree to a 
guardianship, you may want to talk to a lawyer first. A lawyer can help you understand your rights and can help you 
protect your rights during the guardianship. For example, you may want to ask for visitation with your child during 
the guardianship. You may want to ask for the right to go with the guardian to school or doctor appointments for 
your child. You may want the guardianship to last for only three months. If you do not protect your rights before a 
guardianship starts, it may be harder and take more time to end the guardianship when you are ready to parent again.  

Step 4—Filing an Appearance and Objection 

If you do not agree that the court should appoint a guardian for your child and you do not have a lawyer, file a 
written Appearance form (MPC 505a). 

Step 5—(Optional) Asking for a Lawyer for Your Child 

As stated above, the court must appoint a lawyer for your child if you or any other interested party asks the court to 
do so. However, it is important to note that the lawyer works only for the child and, in most cases, works for what 
the child wants, even if the child’s wishes may not be the same as what is in the child’s best interest. If you want your 
child to have a lawyer, you must complete a Request for Counsel form (Form MPC 301) and file it with the court. 

Step 6—(Optional) Filing and Serving Motions 

Whenever you file a motion with the court, you must also file a proposed order, get a hearing date for the motion, 
and “serve” all interested parties. A motion tells the court what issue or problem you would like the court to act on, 
and a proposed order tells the court exactly what you would like the court to do. Getting a hearing date is not the 
same at every courthouse. When you file the motion and proposed order, ask a clerk how to get a hearing date in 
your court. To “serve” someone (“service”) means that you must deliver a copy of the motion, a copy of the 
proposed order, and a notice of the hearing date to all other parties in the case, including the child’s attorney if there 
is one, or to the child if the child is age fourteen or older. 

Once you know the hearing date, you must mail or hand-deliver a copy of the motion and proposed order to the 
other parties, along with a notice of the hearing date and time. If you complete service by mail, you must mail the 
documents at least ten days before the date of the hearing. If you hand-deliver the documents, you must deliver them 
at least seven days before the date of the hearing. After you have sent or delivered notice, you must complete the 
“certificate of service” on the motion form and file that document with the court. 

A complete set of forms can be found at the end of this chapter and at http://www.mass.gov.  

Part B—Preparing for a Hearing or Trial 

Attend Court Dates 

Plan to attend court dates even if you agree that a temporary or permanent guardianship would be good for your child. 
You may want to ask the court to include a visitation plan and give you access to the child’s school and health records, 
allow you to participate in school and medical appointments or meetings for the child, or determine another way to 
allow you to receive information about your child’s education and health during the guardianship. Maintaining a 
relationship with your child during the guardianship can be an important part of protecting your ability to regain 
custody of your child in the future. It is helpful to have a specific plan for visitation and for communication about 
the child’s education and health. Before you go to court, think about what visitation schedule would work best for 
the child, as well as for you and the guardian. Think about how you and the guardian will communicate. You may 
want to suggest text messages so that there will be a written record of your communications.  
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Courts can be very busy and a hearing or trial date can be a long day in court. Plan ahead for child care or other 
arrangements you may need to make. On your court date, it can help to dress in clothes that are neat, simple, and not 
too casual. This is a way to show everyone at the courthouse that you respect the court and think the court process is 
a serious matter. Also, be sure to arrive on time. If you do not, the judge can enter orders you may not agree with, 
and these orders may be difficult to change. 

Practice Note 
Some courthouses do not allow people to bring in cellphones.  

Hearing on a Motion 

In most cases, you will not see a judge right away. Instead, you may be asked to meet with a Probate and Family 
Court probation officer. The Probation Department will run a criminal background check on all parties and will 
check to see if any party is involved in a 209A protective order (also known as a restraining order). This information 
may be shared with the judge later in the day. The Probation Department will also ask whether the Department of 
Children and Families (DCF) is involved with your child or with any of the adults, and may want to contact DCF. 

When you go to the courtroom, it is important to be quiet because the judge may be busy with another case and will 
not want to be distracted or interrupted. Take a seat and wait to hear your name or the name of the child called by 
the judge’s clerk. When that happens, stand up and follow the court’s instructions. In most courthouses, you will 
stand in front of a small table facing the judge. The judge is called “Your Honor.” Listen carefully to the judge’s 
questions. Usually, the party who filed the motion speaks first, and then any other party is given a chance to reply. 
Wait until it is your turn to speak, and do not interrupt anyone. When it is your turn to speak, be polite, be focused, 
and look directly at the judge when you are speaking. It is important to be clear and specific, and it is important to 
get to the point quickly. Tell the judge exactly why a guardianship is not needed in your child’s case.  

Practice Note 
The judge probably will not have enough time to hear everything you would like to say at a hearing on a 
motion. Be careful to think about what is most important. You may want to prepare ahead of time by 
writing down up to three reasons you believe that you (and/or the child’s other parent) are able to care 
for your child and up to three reasons why it would be best for the child to be in your (and/or the other 
parent’s) care and custody. You can use these notes to help you if you get nervous during the hearing. 

At the end of the hearing the judge may tell you whether a temporary guardian will be appointed. In some cases, the 
judge will “take it under advisement.” This means that the judge has not yet made a decision. In these cases, you 
will have to wait until you get a document in the mail that tells you what decision the judge has made. 

Trial or Evidentiary Hearing on Petition 

A trial or evidentiary hearing is difficult. Trials and evidentiary hearings follow strict rules. You cannot simply talk 
to the judge about all of your concerns. There are rules about how and when each party is allowed to present 
evidence, and there are rules about what information a judge is allowed to hear, read, and review. The judge is not 
required to consider evidence that is not properly presented to the court.  

You should talk to a lawyer if possible, even if you cannot afford to have a lawyer represent you at trial. If you 
cannot pay for a lawyer to represent you and you are not eligible for a court-appointed lawyer, you may be able to 
get information about how to present evidence from a volunteer lawyer at a Lawyer for the Day program at the 
courthouse. Or, you may be able to hire a lawyer for limited assistance representation (LAR) to go over your 
evidence with you. LAR is a way to hire a lawyer for just a piece of your case—whatever you can afford and 
whatever you think would be most helpful and cost effective. 

Keep in mind, the person asking for guardianship must present clear and convincing evidence that each of the 
child’s parents is either unavailable or unfit to care for the child and it is in the child’s best interest to appoint a 
guardian. G.L. c. 190B, § 5-204(a). It is not enough to say that there are concerns about the parent or that the parent 
may not be able to do a good job parenting. There must be more. Guardianship of Estelle, 70 Mass. App. Ct. 575, 
580 (2007); Adoption of Rhona, 57 Mass. App. Ct. 479, 483 (2003). Also, evidence of past problems is not enough. 
The petitioner must show that the parents are currently unfit to care for the child. Adoption of George, 27 Mass. 
App. Ct. 265, 268 (1989). 
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In most cases, it is best not to avoid talking about problems that exist. In most cases it is best to tell the court about 
problems that exist, as long as you can also tell the court steps you are taking to respond to the problems and how 
you are caring for the child even though problems exist. For example, if a parent has lost stable housing but is 
looking for new housing and is staying with friends or relatives, the housing situation alone should not mean that the 
parent is “unfit” to care for a child. The parent is experiencing a period of instability but has a plan for fixing the 
problem and is caring for the child during the crisis. Also, use of alcohol and/or drugs also does not automatically 
mean that a parent is unfit. There must be evidence that the alcohol or drug use interferes with the parent’s ability to 
care for the child. Adoption of Rhona, 57 Mass. App. Ct. at 483. 

It is important to prepare in advance for a hearing or trial. Bring evidence that shows you are a fit parent. Evidence 
that could help you show you are fit to parent might include testimony (i.e., your statements, made under oath) and 
documents (e.g., school and medical records) that show the following: 

• You know the name of your child’s school and teacher. 

• Your child has a good school attendance record. 

• You understand your child’s learning strengths and weaknesses. 

• Steps you have taken or you are taking to get your child help with any school difficulties. 

• You know the name of your child’s doctor and the date of your child’s last visit to the doctor. 

• You understand your child’s health and education needs, including any special needs. 

• Steps you have taken or are taking to improve your health, safety, housing, and/or income. 

• Steps you are taking to work with DCF. 

• Help you have asked for and/or are getting from other agencies and organizations.  

• Steps you have taken to overcome an addiction and/or steps you are taking to stay sober. 

A letter or other document from a child’s teacher or doctor or from any other person who is not at court with you 
may not be proper evidence. This is because it is difficult for the court to be certain that the document is authentic 
and that the information in the document is true and accurate and complete. Sometimes courts will look at 
documents, if no one objects. If you have a document you would like the court to see, you can tell the court you 
have it. If the court wants to see it, a court officer will bring it to the judge. 

If the petitioner has a document you do not want the court to see, you can say, “Your Honor, I object.” This tells the 
court that you think the court should not look at the document. For example, if the petitioner asks the court to look at 
a document and you have not seen it, you could say, “Your Honor, I object. I have not seen the document and I do 
not know if it is real.” If you have seen the document but do not like what it says, you can still say, “I object.” The 
court may choose to look at the document, or the court may accept your objection and refuse to look at it. It is worth 
stating your objection. 

At the end of the hearing the judge may tell you whether a temporary guardian will be appointed. In some cases, the 
judge will “take it under advisement.” This means that the judge has not yet made a decision. In these cases, you 
will have to wait until you get a document in the mail that tells you what decision the judge has made. 

Part C—Changing a Guardianship 

If you want to change the terms of a guardianship—for example, to increase visitation with your child—or if you 
want to end the guardianship and regain custody of your child, you must file a complaint for modification or a 
petition for removal of guardianship of a minor. Remember, you may qualify for a court-appointed lawyer. See 
“Who Can Get a Court-Appointed Lawyer,” above. 

After you file a complaint for modification or petition for removal of guardian of a minor, you must give notice of 
the complaint or petition to the interested parties, including the guardian(s), a child age fourteen or older, and the 
other parent. The Massachusetts Guardianship Statute does not state how notice must be provided. Neither G.L. 
c. 190B, § 5-212 nor Probate and Family Court Standing Order 4-09 explains how to complete service in a 
complaint for modification or a petition for removal of guardian of a minor. You will probably be required to have a 
sheriff, constable, or other court-approved person give a copy of a notice and order or a copy of the complaint and a 
document called a “summons” in hand to the guardian, child age fourteen or older, and the other parent. Mass. R. 



 CHAPTER 13: GUARDIANSHIP OF MINOR CHILDREN     

Family Law Advocacy for Low and Moderate Income Litigants, 3rd Edition 2018 405 

Dom. Rel. P. 4. To be certain, ask a clerk in the court registry how to service notice. If you cannot afford to pay for a 
sheriff or constable to service notice, you can ask the court to pay for the expense. To ask the court to pay for the 
expense of service, you must complete an affidavit of indigency.  

Refer to the section above that talks about preparing for a trial (or evidentiary hearing) on a petition to appoint a 
guardian. The preparation for a trial on a complaint to modify a guardianship or a petition to remove a guardian is 
very similar. Be prepared to provide evidence (through witnesses and through documents) clearly and convincingly 
showing that you are currently fit to parent your child. Include evidence about your child’s particular needs and how 
you will meet them. 

Also be prepared to respond to an argument that the child has bonded with the guardian. Many children develop 
strong bonds with their guardians. Typically, that is not enough to deny a parent the right to resume custody of the 
child. See Youmans v. Ramos, 429 Mass. 774 (1999). However, where there is evidence that a child will suffer 
significant trauma from removal from a guardian’s home, this is a factor that a court will consider. L.B. v. Chief 
Justice of Probate & Family Court, 474 Mass. 231, 239 (2016) (citing Guardianship of Cheyenne, 77 Mass. App. 
Ct. 826, 830–31 (2010)); Guardianship of Estelle, 70 Mass. App. Ct. 575, 581–82 (2007) (citing Bezio v. Patenaude, 
381 Mass. 563, 571–75 (1980)). Even in these cases, the judge should consider what steps could be taken to reduce 
and respond to the child’s trauma. Adoption of Rhona, 63 Mass. App. Ct. 117, 127 (2005); Adoption of Katherine, 
42 Mass. App. Ct. 25, 30–31 (1997).  

A complete set of forms can be found at the end of this chapter and at http://www.mass.gov.  
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 CHECKLIST 13.1 
For a Party Filing for Guardianship 

 Consult with a lawyer and have a lawyer represent you, if possible. 

 If English is not your first language, you may ask the court to provide an interpreter at all court events. 

 File the following: 

 Petition for appointment of guardian of a minor (MPC 140). 

 Affidavit disclosing care and custody proceeding (OCAJ-1). 

 Bond (MPC 801). 

 Either 

 if a parent consents, notarized waiver and consent to petition (MPC 440); or 

 if a parent does not agree, military affidavit (MPC 470). 

 Some additional forms you may want to file are as follows: 

 affidavit of indigency; 

 notarized and verified consent to nomination by minor (MPC 441); 

 request for counsel for the child (MPC 301); and 

 verified motion for appointment of temporary guardian (MPC 340). 

 Serve the notice and order, using as a guide the chart in “Step 4—Serving the Notice and Order,” above. 

 File proof of service.  

 If necessary, file a verified motion for appointment of temporary guardian, get hearing date, and serve parties 
copies of motion and notice of hearing date. 

 Gather documents, records, witnesses, and other proof that the parents are “unfit” and that it is in child’s best 
interest that you be his or her guardian. 

 Get your papers in order so it is easy to find them while in court. 

 Prepare for motion hearings and attend motion hearings. 

 Request, prepare for, and appear at the hearing on permanent guardianship.  

 Gather documents, records, witnesses, and other proof that the parents are “unfit” and that it is in child’s best 
interest that you be his or her guardian. 

 Get your papers in order so it is easy to find them while in court. 

 Prepare for trial. 

 After the hearing, check with the court clerk to determine the procedure for obtaining a certified copy of the 
guardianship certificate. In some counties, you may be able to get the certificate the day of the hearing, 
particularly if there is an emergency. 

 In some counties, you may receive an “inventory” form that asks that you list the income and assets of the child. 
If you receive this form, fill it out and return it to the court. 

 File annual report of guardian of minor (MPC 443). 
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 CHECKLIST 13.2 

For a Parent Responding to a Petition for Guardianship of 
a Minor 

 Consult with a lawyer and have a lawyer represent you, if possible.  

 If you cannot afford a lawyer, file a request for counsel with the court. 

 If English is not your first language, you may ask the court to provide an interpreter at all court events. 

 Before you sign a Consent form, consider whether you want 

• to receive notice of all court dates,  

• to have a set plan for visiting and/or communicating with your child during a guardianship,  

• to attend meetings, appointments, and events or have access to documents about your child’s education and 
health, and 

• what other contact and/or information you need during the guardianship to make it easier for you and your 
child to maintain a relationship during the guardianship. 

 Gather documents, records, witnesses, and other proof you are “fit” and that it is in child’s best interest to 
remain with you or the child’s other parent. 

 Before going to court, get your papers in order so it is easy to find them while in court. 

 Prepare for and attend all court dates. 
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 CHECKLIST 13.3 

For a Parent Filing a Petition for Removal of Guardian of a Minor 

 Consult with a lawyer and have a lawyer represent you, if possible. 

 If you cannot afford a lawyer, file a Request for Counsel form with the court. 

 If English is not your first language, you can ask for an interpreter at all court events. 

 File the following: 

 Petition for removal of guardian of a minor (MPC 240). 

You may also want to file:  

 Affidavit of indigency, if you cannot afford to pay a filing fee and/or the cost of serving notice of the 
petition on the guardians and on the child, if fourteen or more years old. 

 Serve the notice and order on the guardians, the other parent, and the child if fourteen or more years old by 
sending a copy of the papers by certified mail. 

If any of the parties served by certified mail do not pick up the certified mail: 

 File proof of service. Sign and fill out the return of service part of the original Notice of Guardianship form and 
return it to the court with the certified mail receipts and the newspaper page, if it was published. 

 File a verified motion for appointment of temporary guardian and proposed order, get a hearing date, and serve 
parties copies of the motion, proposed order, and hearing date notice. 

 Get your papers in order so it is easy to find them while in court; gather documents, records, witnesses, and 
other proof that the parents are “unfit” and that it is in child’s best interest that you be his or her guardian. 

 Prepare for motion hearings and attend motion hearings. 

 Request, prepare for, and appear at the hearing on permanent guardianship. Get your papers in order, gather 
documents, records, witnesses, and other proof that the parents are “unfit” and that it is in child’s best interest 
that you be his or her guardian. Consult with and get a lawyer, especially if you do not have an agreement with 
the other party or parties. 

 Tell the court why you are now fit to parent your child (be specific and bring proof of housing, employment, 
counseling—whatever is relevant to your current fitness). 
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 CHECKLIST 13.4 

For a Guardian Responding to a Petition for Removal of a 
Guardianship of a Minor 

 Consult with a lawyer and have a lawyer represent you, if possible.  

 If you cannot afford a lawyer, file a Request for Counsel form with the court. 

 Ask for help in the language you are most comfortable speaking and/or reading. 

 Before you sign a Consent form, consider whether you want 

• to receive notice of all court dates,  

• to have a set plan for visiting and/or communicating with your child during a guardianship,  

• to attend meetings, appointments, and events or have access to documents about your child’s education and 
health, and  

• what other contact and/or information you need during the guardianship to make it easier for you and your 
child to maintain a relationship during the guardianship. 

 Before going to court, get your papers in order so it is easy to find them while in court; gather documents, 
records, witnesses, and other proof you are “fit” and that it is in child’s best interest to remain with you or the 
child’s other parent. 

 Prepare for motion hearings and attend motion hearings. 

 Request, prepare for, and appear at an evidentiary hearing on permanent guardianship. Get your papers in order, 
gather documents, records, witnesses, and other proof that you are fit and that it is not in child’s best interest to 
have a guardian appointed. 
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EXHIBIT 13A—Petition for Appointment of Guardian of Minor 
(Form MPC 140) 
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EXHIBIT 13B—Affidavit Disclosing Care or Custody Proceeding 
(Form OCAJ-1 TRC IV) 
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EXHIBIT 13C—Bond (Form MPC 801) 
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EXHIBIT 13D—Notarized Waiver and Consent to Petition 
for Guardianship of Minor (Form MPC 440) 
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EXHIBIT 13E—Military Affidavit  

 



    CHAPTER 13: GUARDIANSHIP OF MINOR CHILDREN 

422 Family Law Advocacy for Low and Moderate Income Litigants, 3rd Edition 2018 

EXHIBIT 13F—Affidavit of Indigency  
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EXHIBIT 13G—Notarized and Verified Consent or Nomination 
by Minor (Form MPC 441) 
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EXHIBIT 13H—Request for Counsel (Form MPC 301) 
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EXHIBIT 13I—Verified Motion for Appointment of Temporary 
Guardian for a Minor (Form MPC 340) 
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EXHIBIT 13J—Order Appointing Temporary Guardian of a Minor 
(Form MPC 742) 
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EXHIBIT 13K—Notice of Right to Counsel (Form MPC 592) 
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EXHIBIT 13L—Application for Appointment of Counsel 
(Form MPC 263) 
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EXHIBIT 13M—Notice of Appearance and Objection 
(Form MPC 505a) 
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EXHIBIT 13N—Massachusetts Probation Service Consent Form 
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EXHIBIT 13O—Decree and Order of Appointment of Guardian 
of a Minor (Form MPC 740) 
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EXHIBIT 13P—Annual Report of Guardian of Minor 
(Form MPC 443) 
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EXHIBIT 13Q—Complaint for Modification (Form CJ-D104) 
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EXHIBIT 13R—Petition for Removal of Guardian of Minor 
Pursuant to G.L. c. 190B, § 5-212 (Form MPC 240) 
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EXHIBIT 13S—Decree and Order of Termination of Guardianship 
of Ward/Minor (Form MPC 743) 
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EXHIBIT 13T—Interested Parties Checklist for Guardianship 
of Minor Proceedings: Standing Order 4-09 
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