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Introduction and Procedurs]l History of this Appeal

The claimant appeals a decision by Jenxifer J. Rainville, a review examiner of the Division of
Unemploymient Assistance (DUA), to deny benefits to the claimant following her separation
from employment on October 1, 2009, We review, pursuant to our authority under G.L. ¢, 1514,
§ 41, and reverse, ‘

The clajmant resigned from her position with the employer on October 1, 2008, She filed a
claim for unemployment benefite with the DUA and was denied benefits in a deterzination
issued on March 25, 2010. The claimant appealed the detegmination to the DUA hearings
department. Following a heating on the thenits, attended by both parties, the review examiner

affirmed the agency’s initial detenmination and denied benefits in a decision rendered on August
18, 2010,

Benefits were denied after the review examiner determined that the claimant voluntarily left
employment without good cause attributable to the employer or wgent, compeiling, and
necessitous reasons and, thus, wag disqualified under G.L.c. I51A, § 25(e)(1). Our decision is
based upon our review of the entire record, including the recorded testimony and evidence from
the hearing, the review examiner’s decision, and the claimant’s appeal.
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Tha issue on appeal is whether the claimant resigned from her position with the employer
because the wages, hours, and working conditions rendered the job unsuitable.

Findings of Fact

The review examiner’s findings of fact and credibilify assessments are set forth below in their
entirety:

1. The claimant was a label operator for the employer, & packaging business,
from Septenaber 28, 2009 1o October 1, 2009, when the claimant quit,

Bl

The claimant quit becanse she was dissatisfied with her position and pay.

3. During the claimant’s interview with the manufacturing manager
{“manager’), and human resource representative the claimant was told she
was being hired to work regilarly on the second shift, but during training, the
clajmant would work first shift.

4. On or about September 29, 2008, the manager told the claimant that he was
not going to place her on the second shift and he was going to leave her
working ori the first shift. The claimant did not ask the manager and he did not
give the claimant a reason. for why he was leaving her on the first shift.

5, The claimant did not spealc to human resources about the change in her sinft .
schedile becanse she helieved the manager made the schedule, The claimant
accepted the job to work second shift because she wanted to aftend school
during the day.

6. Afier nsgotiations with the employer and hwmah resources, the vlaimant was
offered £13.50 an hour to watk on the second shift and $12.50 an hour to
work on the first shift while trainmg,

7. On ar about September 29, 2009, the manager told the claimant her rate of pay
was $12.50 an hour regardless of the shift she was working. The manager did
not give the elaimant a reagon why her pay rate was now §12.50 an hour and
not $13.50,

8% The claimant chose not to speak to the manager about her $12.50 rate of pay
for an unknown reason. The claimant would not have taken the job if her rate
of pay was $12,50 an hour because she negotiated §13.50 an houx for her
second sluft. '

9. The claimant was told tn her interview that there was the potential for her to
be cross-trained in other areas of the company once she was fully trained,
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16, On or gbout Septeraber 2009, the manager told the claimant that he did not
want her [to] cross-train in other areas. The manager did not give the claimant
a reason why he did not want her to croas-train,

11. The claimant previously worked in the quality control field and when hired,
the manager told her to feel free to share procedures used in her previous
employment.

12. On or ahout ‘?\eptembei 29, 2009, the z.lcnmdnt was leamning about making
labels for medical devices. The claimant asked if she could make a copy of the
procedure bool. The claimant wanted a copy of the procedure book to ensure
she would be in compliance with standardized medical device labeling,

13. The employer told the claimant shé was ungble to make a copy of the
procedure boolk, but she was allowed to také notes. The employer did not
permit employees to make copies of the procedure book. because it is a
controlled booklet that is updated often and the employer did not want
employess dspending upon one book without knowing of its updates.

14, The claimant was concerned when she was ingtructed not to make a copy of
“the book. The claimant believed this was tiot proper quality control procedure
ag ghe had learned in her previous job. The claimant believed not having a
copy of the procedure book could lead to interpretation of label making and
.not fact. The claiinant was concerned she could be held ligble,

15, The claimant asked the manager if she could make a copy of the pwucdurc
boolc and stamp *copy” on it. The manager told her no

16. The claimant believed that the manager was restraining her chance for growth
1n the company because he told her he would not cross-train her and because
Ye told her she could not phiotocopy the procedire book.

17. On or about October 1, 2002, the claimant told the manager she quit. The
clabmant told the employer she quit for a new job.

1B. The claimant accepted a new position as a temporary office manager priot o
quitting her job with the current employer.

18, The claimant would stifl have quit her job with the current employer even if
she was nat offered the temporary office manager posttion,
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20, On October 19, 2009, the claimant opened a ¢laim for unemployment benefits
effective the week ending October 24, 2009, She received benefits in the
amount of $8,244.00 for the weeks ending October 24, 2009 to February 20,
2610, ' . :

21, When the elaimant opened her claim for benefits, she did not tell the Division
of Unemployment Assistance (“IDTUA™) she became separated from the current
employer due to lack of work.

22.0n May 5, 2010, the claimant was issued & redetermination denying her
benefits under Section 25(e)(1) of the law. She was found to be overpaid
benefits in the amount of $8,244.00 for the weeks ending October 24, 2009 to
Febymary 20, 2010 in accordance with Section 71 of the law.

23, The overpayment was not attributable to misrepresentation or error,

Ruling of the Board

The Board adopts the review examiner's findings of fact, In so doing, we deem them to be
gupported by substantial and credible evidence. Howaver, we reach our own conchusions of law,
as are discussed below.

G.L. . 1514, § 25 {){1), provides, in pertinent part, as followe:

No waiting period shall be allowed and no benefits shall be paid to an individual
under this-chapter for . . . the pariod of unemployment next ensuing . . . after the
individual has left work (1) voluntarily unless the employee establishes by
substantial and credible evidence that he had good cause for leaving attributable
to the employing unit or its agent . . . [or if] his reasons for leaving were for such
an urgent, compelling and necessitous nature as to make lis separation
mvoluntary.

G.L. ¢, 1514, § 25 (¢) provides, in pertinent part, as follovs:

No work shall be desmed switable, and benefits shall not be denjed under this
chapter to any otherwise eligible individual for refusing to accept new work . ., If
the remuneration, hours or other conditions of the work offered are substantially
Jess favorable to the individual than those prevailing for similar work in the
locality.

Where 2 claimant talkes a position and subsequently resigns afier a trial period because the
claimant determines that the work is unsuitable, the claiimant will not be disqualified from
benefits, See.Jagabsen v. Dir.of Division of Emplovment Security, 383 Mass. §79 (1981)
(remanding for a suitability analysis under 25(c) a 25(¢)(1) disqualification of henefits decision
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where. the claimant, who was unemployed, took a poaltmn om. & trial b&sm and left because she
found it was not smtahla}

Here, the employer had promised the claimant at her interview that she could worlk the szcond
shift so that she could -attend college classes, she would be paid a wage of 513,50 per hour, and .
she would be cross-trained in ofher areas of the employer’s manufacturing business, When the
clatmant began work for the employer, however, the employer informed her that she would be
working only the first shift, she would be pald a wage of $12.50 per hour, and she would not be
cross-irained. These changes to the claimant’s remuneration, hows, and working conditions
immediately following the claimant’s hiring rendered the job unsvitable, and the claimant bad no
duty to try to preserve such unsuitable employment.

We, therefore, conchude as 8 matter of law that that the claimant’s job with the employer was not
suitshle within the meaning of G.L. e. 151A, § 25 (¢). Althongh the review exeminer
disqualified the claimant under G.L. c. 1514, § 25 (&)(1), the claimant i3 nof subfect to
disqualification under G.L. e. 1514, § 25 (¢} because the claimant resigned frorm hér position
with the employer after determining that the job was unsuitable,

The review examiner’s decision is reversed. The claimant is entitled to receive benefits for the
week ending October 24, 2009, and for subsequent weeks, if otherwiss eligible.
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ANY FURTHER APPEAL WOULD BE TO A MASSACHUSETTS DISTRICT COURT
{See Section 42, Chapter 1514, General Laws Enclosed)
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