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Introduction and Procedural History of this Appeal

The claimant appeals a deéision by Janna Goldstein, a review examiner of the Division of
Unemployment Assistance (DUA), to deny benefits following claimant's separation from
employment. We review, pursuant to our authority under G.L. c. 1514, § 41, and reverse.

The claimant was discharged on October 30, 2009. He filed a claim for unemployment benefits
with the DUA but was denied benefits in a determination issued by the agency on December 31,
2009. The claimant appealed the determination to the DUA hearings department. Following a
hearing on the merits, the review examiner affirmed the agency's initial determination and denied
the claimant benefits in a decision rendered on March 15, 2010. The Board accepted the
claimant's application for review and provided the parties with an opportunity to submit reasons
for agreeing or disagreeing with the board's decision. Only the employer responded. Our
decision is based on our review of the entire record including the recorded testimony and
evidence from the DUA hearing, the review examiner's decision, the claimant's appeal and the
employer's responsé.

Benefits were denied after the DUA review examiner determined that the claimant was
disqualified, under G.L. c. 151A, § 25(e)(2), for a knowing violation of a reasonable and
uniformly enforced rule or policy of the employer.

The issue on appeal is whether the claimant’s positive drug test result constituted a knowing
violation knowing of a reasonable and uniformly enforced policy of the employer.
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Findings of Fact

The review examiner’s findings of fact and credibility assessments are set forth below in their
entirety:

1. The claimant worked as a special needs van driver for the employer from July
14, 2003, until October 30, 2009, when he was discharged.

2. The claimant worked a varied part time schedule of hours.

3. The claimant was discharged for testing positive for marijuana on a drug test
administered on October 27, 2009.

4. The employer maintains a policy entitled “Drug Free Workplace Pohcy
Avhich states, “The following activities are prohlb;ted.,,gba,gmg possessmn of,
; pder the influence of or having in one’s system 1llegal drugs. ..

5. The policy provides the employer with measures to ensure employees’ drug
and/or alcohol use does not jeopardize the workplace or otherwise negatively
affect the general public or the clients served.

6. The claimant was aware of the policy as it was presented to him at his time of
hire and he signed for receipt of it on July 10, 2003,

7. The employer has terminated all employees who have had a positive drug test
result.

8. On October 26, 2009, the claimant’s supervisor received a complaint that the
claimant offered illegal substances to a client in exchange for sexual favors.
While the supervisor was not convinced this actually took place, it required
him to call the claimant into his office and direct him to take a “for cause”
drug test. The claimant denied the allegation but agreed to take a drug test the
following day.

9. On October 27, 2009, the claimant went to Quest Diagnostics and had a drug
test via a urine sample.

10. After 28 hours, the employer gave the claimant a number to call and when the
claimant called, it was the lab, which told the claimant that his test came back
positive for marijuana.

11. The results came back to the employer on October 28, 2009 after being
reviewed by a certified Medical Review Officer stating that the claimant
tested positive for marijuana.
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12. The employer decided to terminate the claimant upon learning this
information. The claimant was sent a termination letter dated and effective on
October 30, 2009,

13. The claimant did not deny using marijuana while off duty and off company
property at a party on a Saturday night. The reason the claimant used
marijuana is now (sic) known,

14. The claimant filed for unemployment benefits on November 5, 2009, effective
November 1, 2009.

Ruling of the Board

The Board adopts the review examiner’s findings of fact. In so doing, we deem them to be
supported by substantial and credible evidence. However, we reach our own conclusions of law,
as are discussed below.

G.L.c. 151A, § 25(e)(2), provides in pertinent part, as follows:

No waiting period shall be allowed and no benefits shall be paid to an individual
under this chapter for ... the period of unemployment next ensuing ... after the
individual has left work ... (2) by discharge shown to the satisfaction of the
commissioner by substantial and credible evidence to be attributable to a knowing
violation of a reasonable and uniformly enforced rule or policy of the employer,
provided that such violation is not shown to be as a result of the employee’s
incompetence....

In a discharge case, the employer bears the burden of proof to show that the claimant should be
disqualified from receiving benefits.

The employer discharged the claimant after learning that he tested positive for marijuana use in
on October 28, 2009. The employer’s policy prohibited employees from reporting to work with
alcohol or an illegal drug in the employee’s system in any amount.

We recognize that the employer had a reasonable interest and an inherent responsibility to
protect its clients from employees whose ability to perform their duties is impaired due to
alcohol or illegal drug usage. However, in this case, the employer has failed to establish that the
application of a policy prohibiting “any amount” of such substances is reasonable, for the
purposes of G.L. c.151A. The hearing record contains no evidence to show that the claimant was
under the influence or impaired by marijuana use when at work, or that his off-duty use during a
prior weekend had any impact on the employer’s operations. See Thomas O'Connor & Co., Inc.
v. Commissioner of Employment and Training, 422 Mass. 1007 (1996) (rescript).
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We, therefore, conclude as a matter of law that the employer failed to meet its burden to prove
that the claimant engaged in a knowing violation of a reasonable and uniformly enforced rule or

policy of the employer.

The review examiner’s decision is reversed. The claimant is allowed benefits for the week
ending April 11, 2009 and for subsequent weeks if otherwise eligible.
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ANY FURTHER APPEAL WOULD BE TO A MASSACHUSETTS DISTRICT COURT
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COMMONWEALTH OF MASSACHUSETTS

GENERAL LAWS CHAPTER 151A, SECTION 42

APPEALS TO THE COURTS

“The commissioner or any interested person aggrieved by
any decision in any proceeding before the board of review
may abtain judicial review of such decision by commencing
within thirty days of the date of mailing of such decision, a civil
action in the district court within the judicial district in which
he lives, or is or was last employed, or has his usual place of
business, and in such proceeding, every other party to the
proceeding before the board shall be made a defendant. If an
appeal to the board of review is deemed denied pursuant to
subsection (a) of section forty-one because the board failed
to act upon such appeal, judicial review may be obtained by
commencing a civil action as prescribed in the preceeding
sentence, except that the time for commencing such action
shall run from the date such appeal is deemed denied. The
commissioner shall be deemed to have been a party to any
such proceeding before the board. The complaint shall state
the grounds upon which such review is sought. The plaintiff
shall serve a copy of the complaint upon each defendant by
registered or certified mail, return receipt requested, within
seven days after commencing the action for judicial review.

The cormmissioner shall make every reasonable effort to file
with the court a certified copy of the decision of the board of
review, including all documents and a transcript of all testimony
taken at the hearing before said board or the commissioner
as the case may be, within twenty-eight days after service of
the complaint upon the commissioner or within twenty-eight
days after the commencement of the action for judicial review
by the commissioner. Each defendant shall file an answer
within twenty-eight days after receipt of the complaint, except
that the commissioner may, by way of answer, file in court
within such time period a certified copy of the record of the
proceeding under review.

IMPORTANT IMPORTANTE

Except as otherwise provided in this section, or if inconsistent
with the provisions of this section, such proceeding shall be
governed by the Rules of Civil Procedure for the district courts
and the municipal court of the city of Boston. The findings and
decisions of the board shall be reviewed in accordance with
the standards for review provided in paragraph (7) of section
fourteen of chapter thirty A. Any proceeding under this section
shall be given precedence over all other civil cases.

An appeal may be taken from the decision of the justice of the
district court directly to the appeals court. Notice of appeal
shall be filed in the office of the clerk of the district court
within thirty days after entry of the judgment by the clerk. The
completion of such appeal shall be made in accordance with
the Massachusetts Rules of Appellate Procedure. Benefits
shall be paid or denied in accordance with the decision of the
trial court justice during the pendency of such appeal”
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