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Introduction and Procedural History of this Appeal

The claimant appeals a decision by Avis DiNicola, a review examiner of the Division of
Unemployment Assistance (DUA), to deny benefits following the claimant’s separation from
employment. We review, pursuant to our authority under G.L. ¢. 1514, § 41, and reverse.

The claimant was separated from his position with the employer on December 16, 2008. He
filed a claim for unemployment benefits with the DUA and was denied benefits in a
determination issued on April 7, 2009. The claimant appealed the determination to the DUA
hearings department. Following a hearing on the merits, attended by both parties, a review
examiner affirmed the agency’s initial determination and denied benefits in a decision rendered
on June 17, 2009.

Benefits were denied after the review examiner determined that the claimant left work
voluntarily without good cause attributable to the employer and, thus, was subject to
disqualification, pursuant to G.L. c. 1514, § 25(e)(1). After considering the recorded testimony
and evidence from the hearing, the review examiner’s decision, and the claimant’s appeal, we
remanded the case back to the review examiner to take additional evidence and make additional
findings. Both the claimant and the employer attended the remand hearing. Thereafter, the
review examiner issued her consolidated findings of fact. Our decision is based upon our review
of the entire record, including the decision below and the consolidated findings.
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The issue on appeal is whether the claimant left work voluntarily for good cause attributable to
the employer when he refused to sign a warning relating to his refusal to perform an unsafe duty

for the employer.

Findings of Fact

The review examiner’s consolidated finding of fact and credibility assessments are set forth
below in their entirety:

1. The claimant worked as a maintenance mechanic for the employer from
6/25/07 until he left his job on 12/16/08.

2. The claimant left his job when he was told to sign a warning for
insubordination.

3. A new Facility Engineer became the claimant’s immediate supervisor three
weeks prior to his separation from work.

4. As a maintenance technician, the claimant’s job varied from changing a light
bulb to skimming grease from the sewage pits. The claimant was assigned to
work in Building 1400. He performed HVAC rounds daily. Although he did
not have to deal with the sewerage pits daily, he did this type of work when he
was asked to do so.

5. There were times when the claimant would be required to skim grease from
the top of raw sewerage pits. When performing this work, he used safety gear
which was provided to him by the employer that included rubber boots,
gloves, masks and full body suits. The safety gear is kept in the maintenance
room. Although the employer had two respirators that were supposed to be
stored with the other safety gear in the maintenance room, the claimant never
saw the respirators.

6. The claimant found the Facility Engineer to be rude. He regularly told the
claimant that he had a bad attitude and during the three weeks he was there,
the claimant was assigned to do more garbage work than he had done in his
entire time in service. The Engineer would call the claimant to ask if he
received his work orders. It is common knowledge that it takes five to ten
minutes from the time an order is entered until it transmits to the Blackberry
Nextel. When the claimant would inform him that he had not yet received the
job order, he repeatedly would ask the claimant if there was something wrong
with his phone. '
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7. Both parties agreed that when sewage overflowed, an outside company had to

- be called in to pump out the sewage and dispose of it. The claimant does not

know why the outside company was not called on 12/15/09. The Facility

Engineer’s testimony, saying that there was no overflow, is not credible. This

is supported by the Facility Manager and the claimant testimony that there
was an overflow.

8. On December 15, 2008, a sewage injector pit overflowed. The Facility
Engineer told the claimant and one other employee to vacuum out the pit of
raw sewage and to fill ‘a 55 gallon drum. The claimant put on the safety
equipment, mask, gloves and boots before doing the job. It took the claimant
and the other employee six hours to do this job. Once the 55 gallon drum was
full the claimant took his fifteen minute break.

9. After the break, the claimant was heading back to the shop when the Facility
Engineer approached him and handed him a five gallon bucket. The Facility
Engineer told him to take the 55 gallon drum that was full with raw sewerage
from Building 500 to the Building 700 injector pit and using the five gallon
bucket, empty the 55 gallons of raw sewage into that pit. The claimant
refused to the do the job because his face would be in close proximity to raw
sewage and without a respirator that fit tightly around his mouth, he could not
perform this work without placing his health and well being in jeopardy. The
claimant did not have time to request a respirator; the Engineer handed the
claimant the pale and told him to go do the job. When the claimant refused to
do the job the Facility Engineer sent the claimant home.

10. The claimant organized most for the storage facility. While performing this
job he saw spare parts, safety suits, white masks that cover mouth and nose
but he never saw respirators. '

11. The claimant went home and later received a message from the Facility
Engineer telling him to report to work the following morning at 8am to meet
with him and the Facility Manager.

12. The next day, the claimant returned to work and met with the Facility
Engineer and Facility Manager. He was issued a warning for insubordination.
He was told to sign the warning if he wanted to stay. The claimant told them
that he would not sign the warning. The Facility Engineer then left the room.
The Facility Manager never told him that he could not add his disagreement to
the warning. The claimant was issued the warning and refused to sign it. This
matter of adding the claimant’s disagreement to the warning was not
discussed. It is not known why this option was not offered to the claimant,
However, the claimant did tell the Facility Manager that he did not do the
work assigned because it was detrimental to his health. The Facility Manager
told the claimant that he had to do what he was told to do.
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13. The claimant did provide the employer with written notice of resignation that
said as of 12/16/08 he was giving his resignation to the company. The
claimant signed the resignation.

14. The claimant believed that if he signed the warning, the employer would have
continued to make him perform work that was hazardous to his health. Since
he was being asked to perform work that placed his health at risk the claimant
did not consider his refusal to do the job to be an act of insubordination.

15. The Facility Engineer’s testimony that the claimant told him that he only want
to HVAC work is not credible. This is supported by the fact that the claimant
was hired to be a maintenance mechanic and throughout his time in service,
including his last day of work, he performed both HVAC work as well as all
of the maintenance work that had been assigned to him without question until
the final incident.

16. On April 30, 2009, the claimant sent an email to the Facility Manager asking
if he could return to work and he made a mistake in leaving the job.

Ruling of the Board

The Board adopts the DUA review examiner’s consolidated findings of fact. In so doing, we
deem them to be supported by substantial and credible evidence. However, we reach our own

conclusions of law, as are discussed below.
G.L.c. 151A, § 25 (e)(1), provides, in pertinent part, as follows:

No waiting period shall be allowed and no benefits shall be paid to an individual
under this chapter for ... the period of unemployment next ensuing ... after the
individual has left work (1) voluntarily unless the employee establishes by
substantial and credible evidence that he had good cause for leaving attributable
to the employing unit or its agent....

The review examiner concluded at the initial hearing that the claimant left his job voluntarily
without good cause for leaving attributable to the employer.

In light of the consolidated findings of fact, we conclude that the claimant quit his employment
voluntarily without good cause attributable to the employer. The claimant resigned after being
told to sign a warning that he believed was manifestly unfair, given that it arose because he
refused to do work he had good grounds for believing was unsafe. If the employer had allowed
the claimant the opportunity to lodge a disagreement or addressed the claimant’s concerns, we
might view the outcome differently. The employer’s unwillingness to do so, however, provided
good cause to the claimant for his resignation.
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We, therefore, conclude as a matter of law that the claimant sustained his burden to prove that he
had good cause attributable to the employer for his resignation.

The review examiner’s decision is reversed. The claimant is entitled to benefits, under G.L.
151A, § 25(e)(1), for the week ending January 24, 2009 and for subsequent weeks if otherwise

eligible.
BOSTON, MASSACHUSETTS John A. King, Esq.
DATE OF MAILING - September 28,2010 Chairman
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ANY FURTHER APPEAL WOULD BE TO A MASSACHUSETTS DISTRICT COURT
(See Section 42, Chapter 151A, General Laws Enclosed)
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GENERAL LAWS CHAPTER 151A, SECTION 42

APPEALS TO THE COURTS

“The commissioner or any interested person aggrieved by
any decision in any proceeding before the board of review
may obtain judicial review of such decision by commencing
within thirty days of the date of mailing of such decision, a civil
action in the district court within the judicial district in which
he lives, or is or was last employed, or has his usual place of
business, and in such proceeding, every other party to the
proceeding before the board shall be made a defendant. If an
appeal to the board of review is deemed denied pursuant to
subsection (a) of section forty-one because the board failed
to act upon such appeal, judicial review may be obtained by
commencing a civil action as prescribed in the preceeding
sentence, except that the time for commencing such action
shall run from the date such appeal is deemed denied. The
commissioner shall be deemed to have been a party to any
such proceeding before the board. The complaint shall state
the grounds upon which such review is sought. The plaintiff
shall serve a copy of the complaint upon each defendant by
registered or certified mail, return receipt requested, within
seven days after commencing the action for judicial review.

The commissioner shall make every reasonable effort to file
with the court a certified copy of the decision of the board of
review, including all documents and a transcript of all testimony
taken at the hearing before said board or the commissioner
as the case may be, within twenty-eight days after service of
the complaint upon the commissioner or within twenty-eight
days after the commencement of the action for judicial review
by the commissioner. Each defendant shall file an answer
within twenty-eight days after receipt of the complaint, except
that the commissioner may, by way of answer, file in court
within such time period a certified copy of the record of the
proceeding under review.

IMPORTANT IMPORTANTE

Except as otherwise provided in this section, or if inconsistent
with the provisions of this section, such proceeding shall be
governed by the Rules of Civil Procedure for the district courts
and the municipal court of the city of Boston. The findings and
decisions of the board shall be reviewed in accordance with
the standards for review provided in paragraph (7) of section
fourteen of chapter thirty A. Any proceeding under this section
shall be given precedence over all other civil cases,

An appeal may be taken from the decision of the justice of the
district court directly to the appeals court. Notice of appeal
shall be filed in the office of the clerk of the district court
within thirty days after entry of the judgment by the clerk. The
completion of such appeal shall be made in accordance with
the Massachusetts Rules of Appellate Procedure. Benefits
shall be paid or denied in accordance with the decision of the
trial court justice during the pendency of such appeal.”
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