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UNITED STATES DISTRICT COURT
DISTRICT OF MASSACHUS~TI7S

CIVIL ACTION
NO. 00-CV-I 0833-RWZ

MEMORANDUM OFREASONS IN SUPPORT OFDEFENDANT
STATE OFFiCIALS’ T~1OTJON FOR SUMMARY JUDGMENT

Plaintiffs bring thisaction on behalfofthemselvesandotherssimilarly situatedto

remedywhat theyperceiveto be a systematicfailureby the defendantstateofficials to properly

administertheCommOnwealth’SMedicaiddentalprogram,commonlyknownasMassHealth.

Plaintiffs, who arecomprisedofa groupof individual Medicaidrecipientsandan advocacy

group,seek“nothiD~ lessthanthe completeoverhaul”of theMassHealthdentalprogram,

reimbursementrates”soasto attractmoreserviceprovidersandtherebymakedentalservices

moreaccessibleto eligible recipients. improveadministrationof theMassHealthdental

program,andotherwisebring thestatewidedentalprograminto compliancewith applicable

law.” (2PdAm. Coinpk atP.2A ¶ 4; Mem. Supp.2nd Mot. for ClassCert. at 9).

SincetheMedicaidAct itself doesnot authorizeprivatecausesofaction,plaintiffs rely

on 42 U.S.C. § I 9S3, which providesavehicle for the enforcementof federal statutoryrights. A

recentSupremeCourt decisionmakesclear,however,thatto maintainan actionunder§ 1983

plaintiffs mustdemonstratethat Congress,in enactingtheMedicaidAct pursuantto its spending

powers,spokewith therequisite“clear voice,” manifestingits “unambiguous”intent to ‘create
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• newjndivich]al riglAS” subjectto privateenforcement.GouzagaUniv. v. Doe,536U.S.273,

280,286 (2002)- As detailedbelow,the lexi andstructureof theMedicaidAct revealno such

unambiguousintent. TheAct andtheparticularprovisionson whichplaintiffs relycontainno

rig~as-creatin~language,havean aggregate- not individual— focus,andserveprimarily to direct

the SecretarYof flealth andHumanService’sdistributionof federalfundsto states,like

Massachusetts,that electto participatein theMedicaidprogram. While individuals,like

plaintiffs here,benefit from the financialassistanceprovidedunderastateMedicaidplan,§ 1983

providesa vehicleonly for theenforcementof unambiguouslycreatedlights,not“thebroaderor

vaguerbenefits01 rntere~tS”that a federalstatutemayconfer. Id. at 283. Accordingly,thestate

officials’ motionfor surnrnaryjudgrnentshouldbeallowedsince,asamatterof law, plaintiffs

h.aveno privatelyenforceablerightsunderthesubjectMedicaidprovisions. Alternatively,

assumingthat anysuchunambiguousright existed,plaintiffs’ claimsneverthelessfail on the

meritsbecause— in atte~p~ngto imposesubstantiveobligationson the stateofficials that

Congressneverintended— theystretchthestatutorylanguagebeyondits clearmeaning.

A’rI~MVN~T OF !~UT~!= ~A72E!’.!AL FAZ’~

A. TheMedicaid Act

Title XIX oftheSocial SecurityAct, codified at 42 U.S.C.§§ 1396-1396vandconunonly

knownastheMedicaidAct, is ajoint federal-stateprogramproviding “federal financial

assistanceto Statesthat chooseto reimbursecertaincostsofmedicaltreatmentfor needy

persons.”PharmaceuticalResearch& Mfrs. of Americav. Walsh,538 U.S. 644,650 (2003);see

also42 U.S.C.§ 1396 (the purposeof Medicaidis to “enabl[e] eachState,asfar aspracticable

undertheconditionSin suchState,to furnish . . . medicalassistanceon behalfof familieswith

dependentchildren a~d ofaged,blind or disabledindividuals, whoseincomeandresourcesare

insufficient to meetthecostsofnecessarymedicalservices... “) Statesarenot requiredto
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participatein theMedicaidprvgram,but statesthat do acceptfederalfindingmustcomply with

theAct and with regulationspromulgatedby theSecretaryofHealthandHumanServices(~the

Secretary”). Most fundamentally,eachparticipatingstatemustdeviseand implementaplanfor

medicalassistancethat is approvedby theSecretary.42 U.S.C. § 1396, 42 C.F.R.§ 430.10.

B. TbeConditionsImposedOn The Secretary’sApproval Of A StatePlab

A statePlanmustdefinecategoriesofpersonseligible to receiveassistaiiceandthe

specifictypesofcaje andservicescoveredby theplan. 42 U.S.C. § 1396a(a)(IO),(17). Broadly

speaking,a stateplanmustprovidecoveragefor personswho are“categoricallyneedy”and,at

thestaic’soption, alSomayprovidecoveragefor personswho are“medicallyncedy.”’ 42 U.S.C.

§ 1396a(a)(IO).hi addition,aslateplanmustprovide“medical assistance”for sevenmandatory

typesofcareandservices.42 U.S.C. §§ 1396a(a)(J0)(A),1396d(a)(1-5),(17)and (21). At the

state’soption, astateplan alsomayprovide ‘xnedicalassistance”for twentyadditionaltypesof

careandservices. Seeid. TheAct definestheterm “medical assistance”asthe “paymentofpart

or all ofthecostof fcelta3nenumerated]careandservices....“ 42 U.S.C. § 1396d(a).As

relevanthere,medicalassistancefor dentalcareand~ -.

individualsunder theageof2l, but optional for individualsage21 andover. 42 U.S.C.

§ § 1396a(a)(l0)(A), 13 96d(aX4)(B),1396d(r)(3).

To be approvedby theSecretary,a stateplanalso must (amongotherthings)meetthe

following additionalconditionsimposedby 42 U.S.C.§ I 396a(a)

(I) providethat it shallbe in effect in all political subdivisionsof theState[the
“s,aieWide“provision]...

‘The “categoricallyneedy”groupincludesthosepersonswho lacksufficient incometo
meettheirbasicpeeds.SeeWalsh,538 U.S.at 651,n.4 (citing 42 U.S.C. § l396a(a)(l0)(A)(i)))
The“medically needy”groupincludesthosepersonswho haveresourcesto-meetmostof their
basicneeds,butnot theirmedicalneeds. Id. at n.5 citing 42 U.S.C. § 1396a(l0)(C)).
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(3) providefor grantingan opportunityfor a fair hearingbeforetheState
agencyto anyindividual whoseclaimfor medicalassistanceundertheplan
•is deniedor is not acteduponwith reasonablepromptness[the ‘foiT
hearing‘~provision] ...

(8) providethat all individuals wishing to makeapplicationfor medical
assistanceundertheplanshall haveopportunityto do so,and thatsuch
assistanceshallbe fumishedwith reasonablepromptnessto all eligible
individuals [the “reasonablepromprness“provision]...

(10) provide... (B) that themedicalassistancemadeavailableto any
[categorically needy]individual

(i) shallnot belessin amount,duration,orscopethanthemedical
assistancemadeavailableto anyothersuchindividual,and

(ii) shallnot be lessin amount,duration,or scopethanthemedical
assistancemadeavailableto individuals[who arenot categoricafly
needy)[the ‘comparabiliry“provisicrn] . -.

(30) providesuchmethodsandproceduresrelatingto the utilizationof, andthe
• paymentfor, careand servicesavailableundertheplan(includingbutnot

• limited to utilization reviewplansasprovidedfor in section1 396b(i)(4)of
this title) asmaybenecessaryto safeguardagainstunnecessaryutilization
of suchcareandservicesandto assurethat paymentsareconsistentwith
efficiency,economy,and quality ofcareandaresufficientto enlist enough

• providerssothat careandservicesareavailableundertheplanat leastto the
extentthat suchcareandservicesareavailableto thegeneralpopulationin
thegeographicarea11 the “equal access“provision]...

(A) info-ming all personsin theStatewho areundertheageof2l andwho
havebeendeterminedto beeligible for medicalassistanceincluding

- servicesdescribedin section1 396d(a)(4)(B)of this title, of theavailability
of earlyandperiodic6creening,diagnostic,and treatmentservicesas
describedin section1396d(r)of this title.

(B) providingor arrangingfor theprovisionof suchscreeningservicesin all
caseswheretheyarerequested,

- (C) arrangingfor (directly or throughreferralto appropriateagencies,
organizations,or individuals)correctivetreatmenttheneedfor which is
disclosedby suchchild healthscreeningservices,and

(D) reportingto theSecretary[certain requiredinformationeachfiscal year
- - relatingto theutilization ofservicesprovidedunderthis provision] [the

‘EPSDT”provisionj

42 U.S.C.§ 1396a(a)(l),(3), (8), (lO)(B), (30)(A), (43).
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Subsection1396d(r),in turn, statesthat ~PSDT~&m~ansthefollowing itemsand

• services,”including, in relevantpart,dental services—

(A) which are provided--

- (i) at intervals which meet’reasonablestandardsofdentalpractice,as
detenninedbythe Stateafterconsultationwith recognizeddental
organizationsinvolved in child healthcare,and

(ii) at suchotherintervals, indicatedasmedicallynecessary,to determinethe
- existenceofa suspectedillnessor condition;and -

(B) which shallat a minimumincludereliefofpainandinfections,restorationof

teetWandmaintenanceofdentalheallt.h.

42 U.S.C. § 1396d(r)(3). Section 1396d(r)furtherprovidesthat the“Secretaryshall.. . develop

andset annualparticipationgoalsfor eachStatefor participationofindividualswho arecovered

undertheStateplan .. . in [BPSDTJservices.” 42 U.S.C. § 1396d(r)(lastparagraph).Eachstate

is requiredto includein- theannualreportsubmittedpursuantto § I 396a(a)(43)(D)that “State’s

resultsin attainingtheparticipationgoals”setby the Secretaryfor thatparticularstate.

42 U.S.C.§ 1396a(a)(43)(D)(zv).

C. The Secretary’s On2oln2 Enforcement Authority

If, aftera plan is approved,theSecretaryfinds that (I) ‘Theplanhasbeenchangedsothat

it no longercomplieswith theprovision~nfvprturw~ ~ ‘~“ (2~V’in the•••~•••• • • ~ ~ ~

adrninislratiorloftheplan thereis a failure to comply substantiallywith anysuchprovision,” the

Secretary“shall notify [the stateagencyin chargeof theplan] that furtherpaymentswill not be

madeto the State(or, in his discretion,that paymentswill be limited to categoriesunderorparts

of theStateplannot alfectedby suchfailure), until theSecretaryis satisfiedthat therewill no

- longerbeanysuchfailure to comply.” 42 U.S.C. § I 396c(emphasisadded). Until theSecretary

is sosatisfied,“he shallmakeno furtherpaymentsto suchState. . . .“ Id.

D. TheMassachusettsTii,ledicajdPlan

Massachusettspariicipatesin theMedicaid program(referredto in Massachusettsas

Massj-lealth),andits dentalplanis appliedconsistentlyin all pailsof thestate.• See2’~ Am.
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Corrip. at 9 34; 130 C.M.R. § 420.400et ~ Regardlessofwherean individual recipientlives,

Massilcalthprovidesmedicalassistanceor coveragefor dentalcareandservicesto all eligible

individualsunderage21. See2nd Am. Comp.at~ 31. Prior to March 2002,MassEealth

providedoptional coveragefor abroadrangeofadult dentalcareandservices.Id. As aresultof

fiscal constraints,IMassHealthreducedthescopeofits optionalcoveragefor adult dentalcare

and servicesin March2002 andagainin January2003. Id. At present,only thc~seadultswho

meetthecriteriafor “special circumstancescontinueto be eligible for abroaderrangeof

optionaldentalcoverage.2Id. In addition,Massl-lealthprovidestransportationfor eligible

recipientS. 130-C.M.R. § 407.400et ~

- In accordancewith 42 U.S.C.§ 1396a(a)(3).Massachusettshasestablisheda fair.hearing

procedure,130 c-MR. §§ 610.000-610.093,whereby“any individualwhoseclaim for medical

assistance.. . is defiedor is notacteduponwith reasonablepromptness”mayobtain

administrativereview. See130 C.M.R. § 610.032(listing themultiple groundsuponwhich

administrative~~vieWmaybesought). An individual who is “dissatisfiedwith thefinal decision

of thehearingofficer” in sucha proceedingmayobtainjudicial reviewof that decisionpursuant

to the slateAdminiStrativeProceduresAct, G.L. c. 30A. 130 C.M.R. § 610.092.

.~r,.,E.. . -. -

BasedlargelY on theirpersonalexperiencesin obtainingdentaltreatment,see2~ Am.

Compl. at ¶~I 36-SO,plaintiffs allegethat theMassHealthdentalprogram“is not operated

unifonnly in all areasof thestate”becausethereis a shortageofparticipatingdentistsin certain

geographicregionsof thestate,,andeligible personsin theseareashaveto travel to Boston for

- dentalservices.i~ at ¶11 82, 84. This shortageofparticipatingdentalprovider-sallegedlyhas

resultedin delaysin obtainingdentaltreatmentandunequalaccessamongeligiblc recipientsto

2SpecialcircilmstwlceSexistwherean individual hasa “severe,chronicdisability” that is
likely to continueindefinitelyandresult in theindividual beingunableto maintainoral hygiene,
ora “clinical conditiOfl (suchashumanirnmunodeficiencyVjrLIS or cancer)thathasadvancedto
a stagewherean infectionresulting from oral diseasewould likely be life-threatening.” 130 -

C.M.R. § 420.410(D).
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dental ~ Jc3. at ¶~J 82, 8~. Plain~iffsfuz.-tjierallegethat thestateofficials’ administrationof

theMassHealthdej7talprogramdiscouragesdentistsfrom participatingin theprogramby

requiringthem arriongotherthings,to comply with “complexclaimsprocessing”andprior

authorizationrequirements.i~ at ~J89. in addition,despitepast increases,plaintiffs allegethat

,thereimbursementratesthat MassHealthcurrentlypaysfor dentalservcesneverthelessare “well

below thelevelsneededto enlist sufficientnumbersofproviders.” ~ at ii 93. easedon the

foregoingallegatiofl5~Plaintiffs-chargethatthestateofficials areviolatingthestatewide,

reasonablepromptness,comparability,andequalaccessprovisionsoftheMedicaidAct. Id. at

91¶ 99-10.4,107 (Counts1-111,V).3 Additionally, plaintiffs contendthat thestateofficials arenot

undertakingsuffkicilt “Outreach”efforts to inform eligible childrenof theavailabilityof EPSDT

servicesand .rc not providingeligiblechildrenwith “adequatedentalscreeningandtreatment”

in accordancewith theAct’s EPSDTprovisions. 14.. at ¶¶ 83, 109-112(Countsvhi-vu~

II, ARGUMENT

A. Only UIiambif~uousIy..Crea1edRi~1its Are EnforceableUnder Section 1983

In Gorizaga,theSupremeCourt reaffirmedthe longstandingprinciplethat, “‘jj]n

legialationenactedpursuantto thespendingpower,thetypical remedyfor statenoncompliance

-. .. .~ s... ~ Cjj~’ iiAAjJU~ __ —

actionby theFederalGovernmentto terminatefundsto theState.”’ Gon2aga,536U.S. at 280

(quotingPennhurstStateSch. & HOSP. V. Halderman,451 U.S. 1,28 (1981))(emphasisadded).

Only in rarecircumstanceswhereCongress“speakswith a clearVoice, andmanifestsan

unambiguousintent to conferindividual rights” maya courtdeviatefrom this generalruleby

allowing a privatepallYto tnaintainan individual enforcementaction under§ 1983. Id. at 280

and283 (‘We nowrejectthenotionthat ourcasespermit anythingshort ofan iii ibi guously

conferredright to suppO~a causeofactionbroughtunder § 1983.”) (emphasisadded).The

3Plaintiffs havevoluntarily withdrawn Count IV of the Complaint,recognizing(but not
conceding)thatno privateright existsunderthat provision of theMedicaid Act. SeeJointPre..
trial Memn. at 23.
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Courtexplicitly rejectedthe“confusion”that had‘led somecourtsto interpret[its prior

decisionsin thepJ~va1erights arena]asallowingplaintiffs to enforcea statuteuiider~ 1983 so

long astheplaintiff falls within thegeneralzoneof interestthat thestatuteis intendedto

protect.”4 Id. at 2S3. ‘TI]t is ri~.hts” — theCourtstressed— “not thebroaderor vaguer‘benefits’

or ‘interests’ that -naybe enforcedundertheauthorityofthat section.” Id. (emphasisin

original).

WhetherGonzagarepresents“a tidal shifl or merelya shifi in emphasis”in theprivate

rightsarena,it neverthelesshasforcedcourts,including theFirst Circuit, to re-examinetheir

prior decisionsto ensurecompliancewith (onzaga’s-heightenedemphasison ‘rights-creating

languages’and“individually focusedterminology.” SeeId. at 287;Lon2Term CarePharm

.

Alliance v. ~ergusofl. 362 F.3d50, 57-59(1st Cir. 2004). Indeed,in Long TermGare.theFirst

Circuit implicitly reversedIts prior decisionin Visiting Nurse’sAss’n ofN Shore..Inc. v.

.

Putlen,93 F.3d997 (1’s Cir. 1996),on thegroundthat “[i]fGonzaaa hadexistedprior to ~

thepanelcould nothavecometo thesameresult”with respectto theexistenceofaprivateright

undertheMedicaid Act’s equalaccessprovision. Id. This is because,in thepost-Gorizaga

universe,aprivateright of actioncannotberecognizedwherethe“text andstructureofa statute

~ ~ocreatencwindividuai rights ~-Z

dIn13lessin~v. Freestone.520U.S.329, 340-41 (1997),theCourt formulatedathree-part

testto determinewhetheraprivateright of actionexists. Thestatutemust(1)be intendedby
Congressto benefittheplaintiff, (2) not be “vagueand amorphous,’and(3) imposean
unambiguous“binding obligationon theStates.” Id. VThile not explicitly abandoningthis test,
theCourt in Gonzaaaclarified that nothing“short of an unambiguouslyconferredright [can]
supporta causeof actionbroughtunder§ 1983.” Gonzaga,536 U.S.at 283.

5Morcover,it is settledthat thestatutorytext is thesolesourcefrom which aprivateright
maybederived. ~ona])Ov. I~ast CaribbeanAirline Corp., No. 03-1843,2004U.S.App.LEXIS
7984,at *8 (161 Cir. Apr. 22, 2004). Although a regulationmay“define” or “flesh out” the
meaningofstatutorily-createdrights, it cannotalone“createindividual rightsenforceable
through§ 1983.” SaveOur Valleyv. SoundTransit,335 F.3d-932, 935-36(9~’ Cir. 2003);
Rolland v. Rornxjev, .318 F.3d42, 52 (

1
5t Cir. 2003)(“a regulation‘may invokea privateright of

actionthat Congressthroughstatutorytext created,but it maynot createa right that Congress
hasnot”’) (quotingAJexanderv. Sandoval,532 U.S.275, 291 (2001)). As theSupremeCourt
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536 U.S.at 286. Similarly, wherethe ‘~text and structureof a statute”areunclearoi indefiniteas

to whetherCongreBsintendedto createsuchrights ‘That meansthat Congresshasnot spoken

with therequisite ‘clear voice.”’ 31 FosterChildrenv. Bush,329F.3d 1268,1270(11~ Cir.),-

ccii. denied,__ U.S. 124 5. Ct. 483(2903).“Ambiguity precludesenforceablerights.” Id

.

(citing Gonzaga,536 U.S. at280). Plaintiffsbeartheburdenofestablishingthatthestatuteat

issueconfersan “j~dividual right” enforceableby § 1983, andto identif~’ thatright.witb

particularity. 14. at 284;Blessing,520U.S. at 342 (it is “incumbent”uponplaintiffs claiming.a

“right” underaparticularstatureto articulate“well-definedclaims”); seealsoFrisonV. Zebro

.

339F.3d994,999 (8”’ Cu. 2003)(“The p1aintiff bearstheburdento demonstratethat thestatute

at issueconfers~ federalright on theplaintiff”).

B. The flZB~ Analysis

In Gonzaga,theCourt foundthat the“text andstructure”of theFamily Educational

RightsandPrivacyAct (“FERPA”) forecloseda privateright-of action under§ 1983 for alleged

violation of that statute’s nondisclosureprovisions.6Most in-iportantly, theCourtcontrastedthe

“individually focused,”“rights-creating”languageofTitle VI of theCivil Rights Act of 1964

andTitle IX oftheEducationAmendmentsof 1972 (‘‘no personshallbesubjectto
~ •~•••• ••• ~

~ ~
~•••.••~~ ~ •••~•• ••••~~ ~ —

—-- •----.~.,..IJLD —--~~- 1
.cr-r.i,’.-.nnJ~flfl ~ __ ... -.-----—.-----. __ .. — .- __•~. r~. -.

~~AA •tAA~~~S~’ ~ — c,———-— •~AJtfl•IJ ~ ~ ttJ tais- •J•~•%~J 3 J-~UUtCt)U1I ~

fuinds shallbemadeavailable”to any“educationalagencyorinstitution” thathasaprohibited

“policy orpractice”). Gonza~a,536 U.S.at 287. TheCourt found that thefocusofFERPA’s

nondisclosureprovisionswas theSecretary’sduty to withhold fundsin theevent‘of

stated,“[a]gencies maYplaythesorcerer’sapprenticebutnot thesorcererhimself.” $.~=~yal
532 U:S.at 291.

6TherelevantFERPAlanguageprovided: “No funds shallbemadeavailableunderany
-applicableprogramto anyeducationalagencyor institutionwhich hasa policy orpracticeof
permittingthereleaseof educationrecords(or personallyidentifiable informationcontained
therein.. .) ofstudentswithout rh~ writtenconsentof theparentsto any individual,agency,or
organization.”20 U.S.C. § 1232g(b)(1). -
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noncompliance-- riot the.“interestsofindividual studentsai3dparents.”Id. at 287. Seealso

Sandoval.532 U.S. ~t 289(“Statutesthat focuson thepersonregulatedratherthanthe

3ndividultls protectedcreateno implicationof an intent to conferrights on a particularclassof

persons.”).PlaintiffS, therefore,were“two stepsremoved”from anyright enforceableunder

~ 1983. Gonza~a,.536U.S. at 287.

In addition tO focusing On theSecretary’sobligationtowithhold funds, theCourtheld

that anotherreasonwhy FIERPA’snondisclosi]reprovisionsdid not createa federalright Was that

they “[spoke] only in termsof institutionalpolicy andpractice,not individualinstancesof

disclosuref.]” Id. at 288. Theprovisionsthereforehadan aggregatefocus,insteadof aconcern

for “whethertheneedsofanyparticularpersonha[d] beensatisfled” Id. Also significantwas

thefact that institutions•could“avoid terminationoffundingsolongasthey‘cornpl[ied]

- • substantially’with theAct’s requirements.”Id. (emphasisadded). Compliancein every

individual casewasthusnotrequired. Id. This languagewasreminiscentofthe Court’s earlier

holding in ~lessin~, wheretheCourt foundnobasisfor a privateright underTitle IV-D ofthe

SocialSecurityAct, which “requiredstatesreceivingfederalchild-welfarefunds to ‘substantially

comply’ with requirei7lerltsdesignedto ensuretimely paymentof child support.” Gonzaga536

~ = ~ ~ ~ LJ.~. ~ .“i.,). rar irom creatingan z~zdfl.’~d,~n7 ~ _

serv2ces.Ithe substantiallycomply)standardis simply a yardstickfor the Secretaryto measure

thesysrernw~deperformanceofa State’s[child welfare)program.”’ Id. (quotingBlessing.520

U.S.at 343). Statutesthat focuson the“‘aggr~gateservicesprovidedby the State,’ratherthan

‘the needsofanyparticularperson,”’accordinglyconferno individual rightsand cannotbe

enforcedunder§ 1983. Id. at 282 (quotingBlessing.520 U.S. at 340).

Lastly, theCowl deemedit significantthat Congress“expresslyauthorizedtheSecretary

ofEducationto “dea]with violations’..:. andto ‘establishor designatea reviewboard”’ for

investigatingandadjudicatingviolationsof theAct. Id. at 289. Without consideringwhether

this enforcementmechanismwassufficiently comprehensiveto independentlyforecloseaprivate
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right ofaction,seeid. at284-85,nA, theCourtheld that its existencer~evertheless”buttresse~J”

theconclusionthat jio privateright existedbecausethestatuteprovideda meanswhereby

- “aggrievedindividualS” could obtain“federal review.” Id. at289-90andn.8. N4oreover,as

JusticeBreyerexplainedin hisconcurringopinion,“muchofthe statute’s key substantive

languageis broadandnonspecific“id at292 (Breyer,3., joined by Souter,J.,concurringin the

judgment),therebysuggestingthat “exclusiveagencyenforcementmight fit theschemebetter

Thana plethoraofprJvateactionsthreateningdisparaieoutcomes.”Lone Term Care 362F.3dat

58 (citing JusticeBrCY~r’5 concurringopinion).

C. - The feyt And Structure Of Tbe MedicaidAct

Do Not UnambleuouslvConfer PrivateRiehts

Naturally, theMedicaidAct benefitsthoseindividualswho areeligible to receivemedical

assistariecunderaparticipatingState’splan. The(3onzagastandard,however,requiresmore

thana mereshowingthat theAct is intendedto benefita putativeplaintiff to supporta causeof

actionunder§ 1983. SeeGonzaga,536 U.S.at 283. Instead,thestandardrequiresashowing

thatCongressunambi~UOu5lYintendedtheMedicaidAct to conferprivatelyenforceablerights

on individual Medicaidrecipientslike plaintiffs. Id. at 280.283. Nothing in the text or structure

of theMedicaidAct as“‘4’4~ -‘ ~—----- .. -
_ _ — ~ ~ -— - —-- - - ~ - -~A? • Iii UJ~ ~,V~C1 JiC

which plaintiffs rely, establishesanysuchunambiguousintent to createnewprivaterights. ~

FDA v. Brown~Williflinson, 529 U.S. 120, 132-33(2000)•(courtsmustinterpreta singlestatutory

provisionin relationto, andin harmonywith, thetext and purposeof the statuteasawhole).

No Individually Focused.Rights-CreatingLaniniaee

Like theFERPAprovisionsthat theCourt examinedin Gonzaga,theMedicaidAct (at

least,asrelevanthere)doesnot containthe sortof “individually focused,”“rights -creating”

languagethat is “critical to showingtherequisitecongressionalintent to createnewrights.”

Gonzaea,536 U.S.at 280. ContrastRolland, 318 F.3d at 44, 46, 53, n.l0 ~ostGoi~a~. finding

privateright of actionunder-theNursingHome ReformAmendments( ‘NHRA’) to the Medicaid

Act, 42 U.S.C. § 1396r,becausethoseamendmentsconferred‘speciflc enumeratedrights” on
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nursinghomeresidents).7Rather,theAct consistsofa seriesofdirectivesto thefederal

government(to appropriatefundsfor theprogram),to theSecretary(to approveslateplansand

enforcetheprovisionsoftheAct), and to thestateagencieschargedwith designingand

administeringa stateplan. See42 U.S.C. §§ 1396, 1396a,1396c. Thesedirectivesarenota

propersourcefrom which to inferprivaterightsbecause,like theFERPAprovisionsat issuein

(3onzaga,theyspeakonly in termsofregulatingtheconductofgovernmentofficials and

controlling the expe~~tireoffederalfunds. SeeGonzaga536U.S. at287 (citing Sandoval,532

U.S. at289). MedicaRdrecipients(like thestudentsand parentsin Gonzaga)arethereforeatleast

“two steps”removedfrom thiS StatVtOly focus. Seeid. Put seeBrysonV. Shumway,308 F.3d

79, 88-89(1 Cir, 2002)(di&cussedmorefully below and finding,post-Gonza~a,a privateriglit

of action underthe reasonablepromptnessprovision).

2. Aaaregate.Not Individual.rocus

Moreover,in contrast-to the sortof “individually focusedterminology”that theCourt

heldwould demonstr~eanunambiguouscongressionalintent to create“new individual righis,”

theenablingsectionof theMedicaidAct establishesthat its purposeis to enableaseachState,~

far aspracticableundertheconditionsin eachState,to furnish” medicalassiStanceto eligible
—

pT1~n~v1c M~-t=.~4) ‘ -
- ~z... ~ ,~r, ,. Sub~~; ~ ..‘i ‘.“e Act spejiout in

greatdetail therequirementSfor approvalof astateplan.5 42 U.S.C. § I 396a. Thesearematters

‘Section1396r(c)of the NJiRA expresslystatesthat a ‘nursing facility mustprotectand
promotetherightsofeachresident,”including, the“right to choosea personalattending
physician,” the“right to be free from physicalormentalabuses”the“right to privacywith regard
to accommodations,medicaltreatment,”the”righi to confidentialityofpersonaland clinical
records,”andthe“right to resideandreceiveserviceswith reasonableaccommodationof
individual needsandpreferences.”42 U.S.C. § 1396r(c)(l)(A)(i).-(v). Given this literal “laundry

- list ofrights” extendedto nursinghomeresidents,theFirst Circuit did not hesitatein finding a
pnvatelyenforceableright ofactionunder§ 1-983. SeeRolland,318 F.3d at 53, n.I0. No-
similarly express“rightscreat]ng”languageis at issuehere.

~The-stateoflicialS do not contendthat theprovisionsat issuehereareunenforceable
simplybecausethey-areincludedin a sectionrequiringor specifyingthecontentsof a stateplan.
See42 U.S.C. § I 320a-2(precludingsuchreliance);Rabin v. \Vilson-Coker, 362 F.3d I 90,202
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ofadministrative“policy andPractice;”notmattersofindividual rights.-SeeGonzaga.536 U.S.

at 288. AdditionaiJy,whena state’scompliancewith theAct is in question,the focusof the

Secretary’sinquiry is on theplanor administrationoftheplan,not on individual instancesof

noncompliance.~ 42 U.S.C.§ 1396(c)(I)-(2)(“If theSecretary...finds thattheplanhas

beenchangedsorl3at it no longercomplies.. - orthat in theadministrationoftheelanthereis a

failure to comply. - - “) (emphasisadded).And, eventhen,compliancein everyindividual case

is not required;rather,-the Statuterequiresonly that astate’splanandthestate’sadministration

of its plan“comply Substantially”with the requirementsoftheMedicaidAct. 42U.S.C. §

1396c(2). As theCcfl~I in Gonzagastated,“‘[flar from creatinganyindividual entitlementto

services,the[complY substantially]standardis simply a yardstickfor theSecretaryto measure

systemwideperformanceof[the state]program.”’ Gonza~a.536 U.S.at 281 (quotingBlessing

.

520 U.S. at 343)(eniphasisin original). TheMedicaidAct thereforehasan “aggregate”focus

concernedwith addressingthe,overall administrationofa public spendingprogram,asopposed

to, addressingthepar~cularneedsofindividual recipients. Seeid. at 288. SeealsoAlexanderv

.

~ 469 U.S.287,303 (1985)(“.. . Medicaidprogramsdo not guaranteethat eachrecipient

will receivethat level ofhealthcarepreciselytailoredto his or herparticularneeds. Instead,the
• ‘ -

[coveragefordentalservices]”).

3. Multiple EnforcementMechanisms

Theconclusionthat Congressdid not intendto createnewprivaterightsunderthe

MedicaidAct is furtherbolsteredby themechanismsit choseto providefor its enforcem~t.See

Gonzasza~536 U.S.at289; Lon2 TermCare,362 F.3d at 58 (“the presenceofanexplicit

(2nd Cir. 2004)(rejecting argument that no privateright existedwhereargumentwasbasedsolely
on thefact thatprovisiOfl wasincludedin planrequirementssection). Rather,thestateofficials
contendthat theprovisionsat issuehereareunenforceablefor all of theotherreasonsdetailed
aboveandrelied on by theSupremeCourt in Gonzaga. SeeHarris v. James,127 F.3d993,
1002-03(11“~ Cir. 1997) (discussingthelimited applicability of§ 1320a-2andrecognizing
similar distinction). -

13



enforcementmechanismweighsagainstinferringprivaterightsofaction”). Initially, ofcourse,

theSecretarycan enforcecompliancewith Medicaidconditionsbywithholding approvalofa

stateplan. LongTermCare 362 F.3d-at56 (citing 42 C.F.R. § 430.15);see~ 42 U.S.C.§ -

1316(a). Afler a stateplanhasbeenapproved,theSecretarymaintainsenforcementauthority

andis expresslyempoweredto cut off or reducefunding to anystatewhoseplan“no longer

compileswith thePJ~oVJ5iOfl5of§ 1396a”or whose“administrationof theplan” fails to “comply

substantiallywith anysuchprovisioa” 42 U.S.C. § I 396c(emphasisadded);Long Term Care

.

362 F.3dat 56 and 58 (notingthat theMedicaidAct “decidedlyis not asituationlacking an

outsidewatchdog”). Significantly~theSecretarymayrestoresuchfundingonly whenheor she

is “satisfiedthattherewill no longerbe anysuchfailure to comply.” 42 U.S.C. § l396c. The

• MedicaidAct, therefore,itselfdemonstratesthat “plan reviewby theSecretaryis thecentral

meansofenforcementintendedby Congress.”Long TermCare,362 F.3dat 58. Seealso

~i~b~5538 U.S. at 675 (“.. - theremedyfor a State’sfailureto complywith theobligationsit

hasagreedto undertakeundertheMedicaidAct.., is setforth in theact itself: terminationof

fundingby theSecretary....“) (Scalia,3.., concurring); iA. at 679-80(Thomas,3., cOncurring).

• BecauseCongresschoseto provideacentralizedenforcementmechanismto ensurestate

~ ~ J11JJ~S~ - ---— -~ *1.... ~ _— ________

it is “implausibleto presume”that Congressintendedchallengesto a state’sadxrjinis~-atio~of its

• Medicaidplan to besubjectto “a plethoraofprivate actionsthreateningdisparateoutcomes.”

- Gonzaga,536 U.S. at 290 and292 (J3reyer,3., concurring). Indeed,broad-basedchallengesof -

thesort broughthere“essentiallyinvite[] theDistrict Court to overseeeveryaspect”of thestate

Medicaidprogramand, thereby,intrudeimpermissiblyupontheauthoritythat Cangresshas

vestedin theSecretaryto police stateplancompliancewith theMedicaid Act. ~~.l3lessing, 520

U.S.at 341 (holdingthat a requestby plaintiffs for a “broad injunction recjuiringthedirector of

Arizona’s child supportagencyto achieve substantialcompliance”’ with Title IV’-D

14



requirementsand “[ajttributing the deficienciesin thestate’sprogram to staffshortagesandother

• structuraldefects” inappropriately“invited theDistrict Court to overseeeveryaspectof” the

stateprogram). ThUS,wherea groupofpersons(like plaintiffs here)claim t.hat theStatehas

failed to administerits plan in conformitywith theconditionsimposedby theMedicaidAct, they

“must seekenforcementoftheMedicaid conditions”throughtheauthorityconferredonthe

secretaryunder§ j 396c(l)-(2)— “and mayseekandobtainrelief in the[federal) courtsonly

whenthedenial of enforcementis ‘arbitrary, capricious,an abuseofdiscretion,or otherwisenot

in -accordancewith law.”’ Walsh.,538U.S.at 675 (Scalia,3., concurring,emnph.asisadded)

(quoting5 U.S.C. § 706(2)(A)).

CongressiorRaiintent to forecloseprivaterightsofactionchallenginga state’s

administrationand managementof its MedicaidPlanis furtherdemonstratedby thereview

mechanismthat Congressprovidedfor challengesto individual plandecisions. SeeGonzaan

536 U.S. at 289-90(distinguishingWrightV. RoanokeRedev.& ~Hous.Auth., 479 u.s.418

(1987)and Wilder v. Virginia Hos~~.Assn.,496U.S. 498 (1990)on thegroundthataggrieved

individuals there“lackedany-federalreviewmechanism”at all to ensureprogramcompliance).9

S-e’ztjcin :396a(a)(3)e~~~reS51Y~ -p~ieapa~irigsiaiesto providea meantwhereby

Medicaid recipientsmayobtainadministrativereviewofa stateplan’s denial ofor failureto act

with “reasonablepromptneSS”uponany individual requestfor medicalassistance.See42 U.S.C.

9Thefact that Congresschoseto rely on state— not federal— administrativereview
procedures.forchallengesto individual Medicaidplandecisionsis not surprisinggiventhejoint
federal-statenatureofthe Medicaidprogram.Nor is this a legitimatebasisuponwhich to
distinguishtheresultreachedin Gonzaga(which, ofcourse,did not involvesuchajoint federal-
st-ateprogram). As GonZagamakesclear, thecritical considerationin determiningwhethera
privateright shouldbe implied is not whethertherevieW is stateor federal,but whetherit

- providesan adequatemechanism-pursuantto wInch an aggnevedindividual mayobtainrelief.
SeeGonzaga,536U.S. at 280 and 290 (distinguishingthosesituationswhereaprivateright of
actionwasfoundbecausethestatutoryschemeprovidedno meaningfulOpportunityfor
administrativereview);Cannonv. UniversityofChicago,441 U.S. 677,707,n.41 (1979)(same).
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§ 1396a(aX3)(fail- hearingplanrequirement).Massachusettshassuchan adrriinistrativereview

proceduresee130C.M.R.§§ 610.032(listing themultiple groundsuponwhich a fair hearing

mayberequestedLirider theMassl-lealthplan); and, anyindividualwho is “dissatisfiedwith the

final decisionof thehearingofficer” in sucha proceedingmayobtainjudicial reviewofthat

decisionpursuantto-theMassachusettsAdministrativeProceduresAct. See130 C.M.R.

~ 610.092. Although theseadministrativeproceduresmaynot besufficiently comprehensiveto

independentlyprecludeprivateenforcementunder~ 1983 in andof themselves,~ ~jj~er 496

U.S. at 521,the factthat Congressincludedthemin theMedicaidAct nevertheless“further

co-unsel[s] against. .. findinga congressionalintentto createindividually enforceableprivate

rights.” Gonzaga-536U.S.at 290andn.8. Seealso Cannon,441 U.S.at 707n.41 (notingthat

theCourthasdeclir~edto imply privaterightswhere“administrativeor like remediesare

expresslyavailable”underthestatute).

D. TheParticular T~4edlcaid ProvisioLs OD Which Phaintifis Rely

Do $Ot Ux~~rnbjpuousiy Confer Private Rit~bts
Theconclusioflthat Congressdid not unambiguouslycreateprivaterightsunderthe

MedicaidAct is furtherconfirmedby analysisof thetext andstructureof theparticular

- - provisiOnson ~icn PJaI”II1I~ 1tjY~ i~xj ~rovmiuu Jb ~uuJ~u

Biual Access— Section1 396a(a)(30

)

TheFirst Circuit recentlyheld,in anactionbroughtby a groupofMedicaid service

providers,that theequal accessprovisionprovidesno privateright of enforcementunder§ 1983.

LoneTermCare 362 F.3d at 57-59. The analysisappliedby the First Circuit in LongTerm

Careis controllinghere. As theCourt therenoted,the equalaccessprovisionhas“no ‘rights

creatinglanguage’and identifiesno discreteclassof beneficiaries— two touchstonesin

Gonzaga’sanalysis.-and ofthoseearliercaseson which Gonza~achoseto build.” Id. at 57.

“TheprovisionfocuseSinsteaduponthestateas‘the personregulatedratherthanindividuals
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protected.. ~, 5~~gestingno ‘intent to conferrights on a particularclassofpersons,’or at least

not providers” ~!sL(internalcitationsomitted). Indeed,“readliterally” theequalaccessprovision

doesnot make ts criteria(avoidingoveruse,efficiency, qualityofcare,and geographicequality) -

“directly applicabiCto individual state- decisions;ratherstateplansareto provide‘methodsand

procedures’to achievethesegeneralends.” Id. at 58. Thestatute,therefore,hasanaggregateor

systeniwidefocus, not anindividual focus. Seeid. Moreover,the“generalityofthe goalsand

the structurefor j~nplemeritingthem suggeststhat planreviewby theSecretaryi-s the central

meansofenforcerflentintendedby Congress.”j~. For all of thesereasons;theCourt declinedto

follow anumber0f circuit courtdecisionsissuedprior to Gonza~athatreachedtheopposite

conclusionand~ffCCtivClyoverruledits prior (contrary)decisionin Bullen. Id. at 58-59and n.5.

Plaintiffs likelYwill contendthatLong TermCareis not controllingherebecausetheyare

a groupofMedica:Idrecipients,not providers. Although theFirst Circuit arguablyleft sonic

roomfor makingthis sort ofdistinction(sincethe“rights” ofMedicaidrecipientswerenot at

issuethere),seeLofl~ TermCare,362F.3dat 57, thedistinctiOn doesnotwithstandscrutinyfor

thesamereasonsidentifiedabove. Indeed,at leastonedistrict courthasexpresslyrejectedjust

sucha distinction for substantiallythesamereasonsidentilied by theFirst Circuit in Long Term

Care. SeeSanchez‘~ Johnson301 F. Supp.2d1060, 1063-64(N.D. Cal.2004)(post-Gonza~&

Medicaid recipientshaveno privaterightofenforcementunderequalaccessprovision).’0 In

‘01n an earlierdecision,anotherdistrict cotni from thesamecircuit astheSanchezCourt
heldthat the econowYand efficiencycriteriaof theequalaccessprovisionwere aimedat
benefitingthestate,8iid thusdid not conferanyprivateright on Medicaidprovidersorrecipients.
Clayworthv. J3onta,295 F. Supp.2d1110, 1122 (E.D. Cal- 2003). TheClavworth Court
proceededto hold, however,that thequality careandequalaccess-criteriaof thesameprovision
did confera privateright on Medicaid recipients(but not providers),despitethecourt’s
acknowledgmentthat;“as tO [recipients], the languageof Section30A is not theparagonof
rights~creatinglanguage.”SeealsoAssociationofResidentialResources-v. MinnesotaComrn’r
ofHumanResources,No. 03-2438,2003 U.S.Dist. LEXIS 15056,at **24~25 CD. Minn. Aug.
29, 2003)(holding, in Connectionwith ruling on preliminaryinjunction andrelying on Eighth
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Sanchez-thedistiJCtcourtconcludedthat “[w]hile § 30(A) benefitsbothrecipientsandproviders

of [Medicaidi services,thelanguageofthestatutedoesnot clearlyconferan enforceableright on

either.” IcL at 1063- Instead,“Section30(A) hasan aggregatefocus[,]” reflectinga

Congressionalintent to setforth the “State’sobligationto develop‘methodsandprocedures’of

providingmedicalSeiwices.” Id. at 1064. As such,it does“not reflectacongressionalintentto

createaprivateright of action.” Id.

Moreover,evenprior to (3onzaga,courtsobservedthat theequalaccessprovisionwas

- - primarilY “directed at prohibiting thepaymentof insufficientreimbursementrates1~ providers.

”

Sobkyv. Smoley,£55 F. Supp. 1123,1138(E.D.Cal. 1994)(emphasisadded);see~ Loiw

TermCare.362 f3d at- 57 (notingthat “sometracesof legislativehistorysuggestthat Congress

assumedor favoredtheability ofprovidersto get relief for inadequatepaymentrates,”but

neverthelessfinding no private-rightfor providersto suefor suchratesunder§ 21 396a(a)(30)(A)).

While increasedreirribuisementratesfor providersofMedicaid servicesmayindirectly benefit

therecipientSofsuchservicesby (theoretically)encouragingmoreprovidersto participatein the

stateplan7Medicaidrecipients,like theparentsand studentsin ~ areat least ‘two steps

removed”from this goal. Gonzaaa.536 U.S.at287-. Indeed.Medicaidrecinient~

removedthantheprovidersthemselves,whom theFirst Circuit explicitly heldhavenoprivate

right ofenforcementunderthis provision. LonaTermCare,362 F.3d at 59.

Alternatively,evenif~ pnvaterightexistedunderthe equalaccessprovision,it doesnot

encompassthesort ofclaim allegedhere,which is premisedon plaintiffs’ perceptionthat

Circuit precedentissuedprior to Gonizaga,that theequalaccessprovisioncreatedaprivateright -

enforceablebyMedic~dprovidersandrecipients). TheClayworthCourt’s analysiscannotbe
squaredwith Qon.za~a’sunambiguousrightsrequirementor the First Circuit’s holdingin Long

- ThL~e. Nor is thereanybasisundersettledrulesofstatutoryconstructionfor theClavworth
Court’s unusualparsingof§ 30A’s text, which appearsto have imperiTkissibly isolatedselected
portionsofthetext from its surroundinglanguage.SeeBath Iron Works CorP. V. Director

.

- OfficeofWorkers’ Compensation r2i3nt~. U.S. Der~’t of Labor, 136 F.3d34’ 44 (l’s Cir. 1998)
(~we mustreadstatuteSasa whole,ratherthanfocuson isolatedphrases”).
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MassHealthrejmbu~Eerflentratesarenothigh enoughto attracta sufficientnumberof dental

providei-5~particularlYin certainregionsofthe state. See
2

I~d Am. Compl.at~ 93. As noted

above,theequalaccessprovisionis directedat providingsufficient reimbursementratesfor

providers~not tO cla-ims(suchasplaintiffs’ here)“regardingtheinadequateamountor

distribution ofservicesavailable[to Medicaidrecipients].” Sobky.855 F. Supp.at 1138. Nor —

againcontraryto plaintiffs claimshere-- doestheequalaccessprovisionrequirea Stateto adopt

reimbursementratesat “levels high enoughto induce[dentists]to relocateto [allegedly

unders~rVedpiirts of thestate]. i~ (quotingH.R. Rep.447, 101stCong., l~’ Sess.1989)).

2. Statewide Section1 396a(a)(1’J

section3 396a(a)(l)providesthat “[a] Stateplanfor medicalassistancemust .-. . be in

effect in all- politiCal subdivisionsof thestate....“ 42U.S.C. § 1396a(a)(I).On its face,this

provisionmakesno referenceat all to anyspecificright vestedin a-nyindividual Medicaid

recipient. SeeMastermanV. Goodno.No. 03-2939)2004U.S.Dist. LEXIS 354,at *31 (D.

Minn. Jan.8, 2904)(§ 1396a(a)(l)lacks the“unmistakablyrightscreatinglanguage”that

(3onzagademandsklfld decliningto follow contrarydecisionin Sobky.855 F. Supp.at 1134,

___.,-—-------~-~---

- .--~-- ~ x~n~r. it is a n~” -

- eplanasa conditionfor the approvalandcontinued
directedat theadministrationofthe stat

- receiptof federalfunding. i~ Furthermore,by directingthat thestateplanbe“in effect in all

political subdivisionsofthestate,”§ 1396aa)(l)clearlyhasan aggregateor systerowidefocus)

- not anindividual focuslike thestatutoryprovision at issuein Rolland. Cf. B~Jknd 318 F..3dat

44, 46, 53, n.10. MoreOver,evenprior to Gonza~ta(or, at least,without anydirect relianceon

Gonzaa-ti)several00urt5 detenninedthat this provision a-nd its accompanyingregulation,42

C.F.R.§ 431.50,are“too vagueto providea basisfor judicial enfOrceiflei3t” Martin v. TaIL 222

F. Supp.2d940, 976-77(S.D.Ohio 2002)(citing ]3oatrnanv. Hammons,164 F.3d 286.292 (6~”
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Cir. 1998)). But ~ Anmcanv. Buel, 158 F. Supp.2d663, 670(E.D.N.C.2001)(pre-Gonzaaa

decision,finding privateright under~ I 396a(a)(l));nflI~~ 290K3d 178 (4~ Cir. 2002); Sobky

,

855 F. Supp.at 1134 (althoughrecognizingthat § 1396a(a)(l)makes“no direct referenceto

MedicaidreciPieDtS~ concludingpre-Gonzagathatrecipientsi~re the“obvious beneficiaries”of

thestatewidCprovision).

AlternativelY~evenif anenforceableprivateright existedunder thestatewideprovision,it

iS not a right asbroadasthatinvokedbyplaintiffs here. Plaintiffs erroneouslycontendthat the

provisiOfl requir~ that accessto dentalservicesbeuniformly availablein all geographicregions

c~fthestate See2-,,d Am.Compl.at¶¶ 8485,99. However,nothingiii thepla.in languageof

§ 1396a(aXl)requiresthat “everyMedicaidrecipientin [the state]... beequidistantwith every

other from every’f8cility that,renderedservicesfor which sucharecipientrrughtbeeligible.”

~ruggemanV. pia~oieviCh,324 E.3d906, 909-i 1 (7”’ Cir. 2003). Rather,theprovision“requires

merelythatthe statenot excludeanyofits political subdivisionsfrom thestate’sMedicaidplan.”

Id. at 911. ThephJ~Se“shall be in effect in all political subdivisionsof thestate,”therefore,

“doesn’tmeanthat,asimplementel,theplanhasto assureidenticalconvenienceofservice

every~herCinthest8tC. ~ This interpretationis consistentwith theprovision’s accompanying
— . —

i.r.~.. flO~ O.OVOUS~ nun,-, nrn~J1fl tiOirflflflE QrrfvcreguiUUii~;w~~ A

eligibility detemlinalionsandotheradministrativeprocesseS. 42 C.F.R.§ 431.50(b).

~‘The SupremeCourt, in fact, rejectedanargumentsimilar to plaintiffs herein Suterv

.

Artist M.. 503 U.s.347 (1992). hi Suter,theplaintiffs relied onthe analogousstatewide
provisionin Title WD, 42 U.S.C. § 671(a)(3)(“In orderfor a Stateto beeligible for payments
underthispart, it shsl’ havea planapprovedby the Secretarywhich.. - providesthattheplan
shallbe in effect in all political subdivisionsofthe State... .“), to arguethatthestatehada
substantiveobligatiofi to make“reasonableefforts” requiredelsewherein thestatute;if such
effortswerenotmake,theargumentwent,theplan would not be“in effect.” TheCourt rejected
this argument:“[W3e think that ‘in effect’ is directedto therequirementthattheplanapplyto-all
political subdivisionsofthe State,and is not intendedto otherwisemodify theword ‘plan.”’
Suter.503 U..S. iii j59. Thus,contraryto plaintiffs’ attempthere,thestatewideprovision’s “in
effect” languagecaJ1~2Ot beused“as a bootstrapfor enforcingrequirementsimposedon [state]
plansby other5tatiit0lY provisions.” Hanis,127 F.3d at 1011, n.27.
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As -appliedhere,it is undisputedthat the MassHealthdentalpingrarnis in operationin all

partsof thestate,andthat its eligibility andcoverageprovisionsare-appliedconsistently

throughoutthe state. See130 C.M.R. § 420.400etsea. Thus,evenif aprivate right existed

(which it doesnet), plaintiffs cannotprevail on their statewideclaim. SecGrausV. Kaladjian.2

F. Supp.2d540, 5444 (SD.N.Y 1998)(allowingsummaryjudgmentin favor ofstatedefendants

“becauseplaintiffS havenot comeforwardwith any admissibleevidencethat thestateplanis not

statewideandis- ~Ot mandatoryfor all ofthepolitical sijbdivisionsthatadministerit”);

ConcourseRehabilitation& NursingCtr. Inc. v. Wing, 150 F.3d185, 188-89(2”~ Cii. 1998)

(assuminga guendOthat aprivateright existsunderthestatewideprovisionandinterpretingit as

requiring“only that a Stateplanmustprovidethat it is of statewidescopeandthat,when

political subdiviSioflSarecalleduponto administertheplan,theydonot substitutetheir

substantiveregulationsfor thoseof thestateplan”). ContrastClark v. Kizer- 758 F. Supp.572,

580(E.D. Cal. 1990)(statewideprovisionviolatedwherestateplandeniedaccessto covered

servicesbasedon therecipient’scountyof residence—ascenarionot allegedhere),a’dinp~,

vacatedin p~t Clark v Cove, 967F.2d585 (9”~ Cir. 1992).

3 ReasonablePrornvtness— Section1396a-(a)(8

)

- ¼.. fltC.. ~ a. a nrn’,¶not •4.-.-.. .--.

__ ~ - —-

that all individualswishing to makeapplicationfor medicalassistanceundertheplanshallhave

opportunityto do £Q and thatsuchassistanceshallbe furnishedwith reasonablepromptnessto

all eligible individtlals 42 U.S.C. § 1396a(a)(8).A correspondingprovisionandregulation

provide that theresponsiblestateagencymust,amongotherthings,” ‘(fjurnish Medicaid

promptlyto recipientSwithout anydelaycausedby the agency’s administrativeprocedures,”and

“jjc)ontinue to furnishMedicaidregularlyto all eligible individualsuntil theyarefoundto be

ineligible.” 42 C.F.R.§ 450.930(a)-{b);42 U.S.C. § 1396a(a)(3).Anotherregulationstatesthat

“fi]he agencymust estal?liShtime standardsfor determiningeligibility and informthe applicant
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of what they-are.” 42 CF.R. § 435911(a).Theseperiodsarenot to exceed“Ijn]inety daysfor

applicantswho apply for Medicaid on thebasisofa-disability”or “[fjorty-fwe daysfor all other

- applicants.”42-C-P.R.§ 435.91l(a)(l)-(2). Moreover,theagency”mustnot usetime standards”

asa“waiting period.” .42 C.F.R. § 435.91l(e)(l).

Severalco1-UtS including theFirst Circuit, haveheld— post-~g~g~-- that the

• reasonableproJnPtPessprovisioncreatesa privateright enforceableunder§ 1983.12 SeeBryson

308F.3d at ~8-89 (citing Gonzagainpassing,butholdingthat reasonablepromptnessprovision

createsprivaterigbt because“it benefits‘eligible individuals”’,andis not tooVagueto be

enforced);’3Mel’]dCZ v. Brown, No. 03-30l60~2004U.S.Dist. LEXIS 5127,at **14~15

‘~Courtsin this circuit reachedthis conclusionpre-Gonza~a.~ ~&, Raricourtv

.

Concannoli-175F. Su~p.2d60, 61-62 D. Me. 2001)(pre-Gonzaaa,holdingthat privateright -

existedunderreasopableprOi])ptITieSS provision),Bouletv. Cellucci. 107 F. Supp.2861, 72 (D.
Mass.2000)(same);Rollandv-Cellucci 52 F. Supp.2d231,239 (D. Mass..1999)(same).

significantly, in concludingthat aprivateright existedunderthereasonablepromptness
provision,thedistrict courtsin Rancourt~~ and Rollandrelied, to varyingdegrees,on
Bullen — adecisioPthat theFirst Circuit recentlyheldcannotbe reconciledwith ~

LonaTerm Care.362 F.3d at 59. - -

Courtsin otherjurisdictionslikewisereachedthe sameconclusionprior to orwithout,any
relianceonGonzaga.See,£&~ Doev. Chiles, 136F.3d 709,715 (1 1t~~ Cir. 1998)(pre.-Gonzaga.
6ii.vatiZh~ is pnraseoin terms ‘--~‘cb~C&Use. ~W7’
things,theprovislOil oloeneliungMeWCaici eligibic inuiviuuals);i~atnnv

.

Wilson—CokeT, 266 F. Supp..2d332, 342 (D. Corn.2003)(finding aprivate causeof action under
reasonablepromptflCSSprovision,but doing sowithout referenceto Gonzaga’~,rev~d~n other
grounds.362 F3d 190 (

2
fld Cir. 2004);White v. Martin. No. 02-4154,2002U.S.Dist. LEXI.S

27281,at 15 (WD. Mo. Oct. 3, 2002)(findingprivateright underreasonablepromptness
provisionbut withoUl referenceto Goiizagaandbasedalmostexclusivelyon thefact that several
othercourtshad reachedthisconclusionpre-Gonz~ga);Alexanderv. Novello,210 F.R.D. 27,35
(E.D.N.Y. 2002)(same);Sobkv.~~. 855 F. Supp.at 1146-47(pre-Gorizagafinding privateright -

underreasonableproinptfless Antrican 158 F _____provision); ~, . Supp.2dat 670-71(relying on Chiles
to find that privatejight, despiteconcernthatphrase“reasonablepromptness”mightbe~‘so
vagueandamorphousasto beunenforceable”)..Like Bullen, thedecisionsin thesecasesareof
little weight in thepost~Gonza~aprivateTightsuniverse.5~ Long TermCare,362 F3dat 59.

‘3Although J3rysonremainsbindingprecedentin this circuit, its analysisof whethera

privateright exist.Sdoesnot comportwith therigorousstandarddemandedby theCourtin-
Gonzagti. SeeMA..C. v. Beth,284F. Supp2d1298, 1307-08(D. Utah 2003)(rejecting
Bryson’s“superficial” analysisof “Gonzaga’scategoricalrequirementthat a statutecontain

-nghts~cre2tinglangV2ge”)~ Ii is alsotelling that theFirst Circuit in its recentdecisionin Long
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CD. Mass.Mar. 26, 2004)(MagistrateJudgeNeimanholding, in an unpublisheddecision,thatthe

reasonableprompwessproyisionconferreda privateright on “all eligible individuals”); seealso -

Sabree~ ~ No. 03-1226,2004U.S. App. LEXIS 9180,at *2 (3rd Cir. May 11,2004)

(holdingpos~~~rnJz’agathatreasonablepromptnessprovisionprovidesaprivatecauseofaction);

but see~ijt 284 F. Supp.2d at- ] 307-08(holdingthat thereis no clearlystatedprivateright

- underthereasonablepromptnessprovision). Thecircumstancespresentedin 131y50fl Mendez

andSabree.however,aremarkedlydifferent from thosepresentedhere. In eachof th’osecases,

plaintiffs werea discreteclassofMedicaidrecipientswhowere denied(orplacedon a waiting

list to receive)medicalassistancefor specificservicesto whichtheywereentitledunderthe

subjectstateplan. Seel3ryson 308 F.2dat 81 (plaintiffs, a group ofMedicaideligible disabled

persons,0~a1lengedtheStateofNewHampshire’sfailure to fill availableslotsfor placementin a

modelhomecareti-eatirieflt programbased,in relevantpan,on the contentionthattheState’suse

ofa waiting list for suchplacementsdeniedtheseindividualstheir right to obtainmedical

assistancewith “reasonablepromptness”);Sabree,No. 03-1226,2004U.S. App.. LEXiS 9:180,at

*2 (plaintiff5~ a classofmentallyretardedadults,wereundisputedlyentitledto medical

assistancefor placementin an intermediatecarefacility, but thestatefailed to providesuch

- - - • — ~-....ns-nrlr, az.-, C —. ~ A I r ~ • -s.,-r -

~ —. i~i~ ~-~A-J I UU. LUI1~ Ij~. Lit L-!-”- i.J~ ~ I LI - ~1L - I 4— ± ) 1I~flh1TT~ -~

discretegroup0fclifli~ly obesewomen,weredeniedmedicalassistancefor a specificmedical

procedure- breastreductionsurgery).Here,in contrast,plaintiffs’ asserted“right” to reasonable

promptnessis nowherenearasdefinite asthe claimsat issuein Bryson,Sabreeor Mendez.See

Blessing,520U.s. at342 (“[i]t wasincumbentupon[plaintiffs] to identify with particularitythe

TermCare,wheretheCourtheldthat therewasno unambiguousprivateright ofactionfor
providersundertheequalaccessprovision,did not evencite Brysonas authority. See~
Term Care.362F.3dat 58. At best,therefore,Brysonshouldbe interpretedasbeingconfinedto
its particularfacts.
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rigiits tiley claimeCi’ sinceit is impossibleto determinewhether[thestatute],asan

undifferentiatedw’bole, givesriseto undefined‘rights.’”).

plaintiffs’ compkint,in fact, is notdirectedat thestateofficials’ denial or failureto act

on any indi’idual ~eque5tfor medicalassistance,but ratheris anacross-the-boardassaulton the

state,officials: adr Strat.ionoftheentireMassHealthdentalpiogmarn. Essentially,plaintiffs..

see) to usethereasonablepromptnessprovisionasa meansfor obtainingsystem-widereform of

theMass}Iea..lthdei2talprogram. To allow sucha complaintto proceedwould improperly

“transfount] § 19S~from a vehicleto vindicatepersonalrights into a qui lam mechanism”to

prosecuteperceive~’~violationsoffederallaw. See$i~. 2004U.S.. App.LEXIS 9180, at ‘18

(citing Blessing.5~0 U.S.at 340). This is fundamentallycontraryto theCourt’sboldifig in

Gonzagaaridprior cases.See(3onzaga,536U.S. at 282 (“‘To seekredressthrough§ 1983 . a

plaintiff mustasserttheviolation ofa federal~2ghLnot merelytheviolation of federal law.”’)

(quotingBlessing,520 U.S.at340)(emphasisadded). It alsois contraryto Congress’s

demonstratedintent tO vestthe Secretary—not private individuals-- with systematicoVersightof

stateMedicaidplancompliance.42 U.S.C. § 1396c;Supraat sectionC(3).

—— ~4•~..fl%~•s. ..., ta.~

- presentedhere,plaintiffs neverthelessoverstatethat right by contendingthat it requiresthestate

to providedental ~j~es with reasonablepromptness..See
2

nd Am. Compi. at~ 86-88. The-

statuteand ~0rrespondingregulationsmakeclear that what is requiredis that thestateprovide

“medical assistance- meaningthepaymentfor services— with reasonablepromptness,not the

actualmedicalor dentalservicesthemselves.See42 U.S.C..§§ 1396a(a)(8)-and1396d(a)

(de1~ning“medicalassistance”asthe “paymentofpart or all of thecost” of obtainingcareand

servioes);~ 1~Q~r1]ggeman324F.3dat 910(“the statutoryreferenceto ‘assistance’appears

to havereferencetofinancial assistanceratherthanto actualmedicalservices, althoughnoting

thatthis “distinctionwasmissed”in Bi~sonand Chiles). Medicaidis after all “a payrnen’t
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scheme,not a sch~rr~efor siate-providedmedicalassistanceasthToughstateownedhospitals.” - -

“is a promptdetermination
Jd. Thus,what is require’dunderthereasonablepromptnessprovision

ofeligibility andpromptprovisionoffundsto eligible individualsto- enablethemto obtainthe

coveredmedical.se~r~’icesthat theyneed” not thedirectproVision ofmedicalservices.id

.

(citing 42 C.F.R.§ § 435.911(a),.930(a~-(b)). ~! seeSobky.865 F. Supp.at 1147 (holdingthat

reasonabiCpromptnessprovisionextendsto servicesaswell aseligibility determinations).

Accordi.flglYi plaintiffs’ claimsunderthereasonablepromptneSsprovision (whichare

premisedon theperoeptionthat the lackofparticipatingdentists,particularlyin somepartsof the

State,hasresultedin delaysin obtainingdentalservices)fail 55 a matteroflaw. Se~Bm~~em~p~

324 E3d at910.(reaSonablepromptnessprovision“is not ini~ringedby themaldistribution(asit

~e~ni~to theplaintiffs) of [treatmentservices]acrossthe state).~i~i seeKi~i~ 758 F. Supp.at

-580(granting5~~~r~&yjudgmenton reasonablepromptnessclaim whereundisputeddeclarations

ofstateofficials establishedthat plaintiffs “frequentlyexperiencedelaysin obtaining

appointmentsfor regularandemergencydentalcarewith thoseprovidersparticipatingin [state

plan]”). Moreover,evenassumingthat thereasonablepromptnessprovision extendedto the

provisionofdental5ervices~ notJUSt coverage for suchservces),theAct explicitly provides
‘.1 1 • .r ¶ r ~ ¶~ Si • ,• .. ---- .,-. - :~....:,..‘.-. ~ nfl l,r-~f~fl ,r,,jg-w~j-, Fix, n,!~,1nii U 1V r1-’i-f —— i,¶r U ‘~ U1— ¶~UTh~ ,U .~r1., ‘~~i

-- — t!S&’*~a%.’ .,.,
*s~As9~~J

provide5uchserviceswith “reasonablepromptness.”42 U.S..C. § 1396a(a)(3)(thefair hearing

provision). As in CjoxizagaandLong TermCare,theexistenceof this individual administrative

- enforcementmechanismfurther counselsagainsttherecognitionofa newprivateright of action

under§1983. ~ (3onzaga,536 U.S.at 289; LongTerm Care 362 F.3dat 58.

4. Comparability— Section1 396a(aYl01(B

)

Sectionl396a(a)(10)(B)requiresthat “[a] Stateplan for medicalassistancemust...

provide”that themedicalassistancemadeavailableto onerecipientis not “less in amount,

- duration,or scopeth~ themedicalassistancemadeavailableto” otherrecipients.Kazer,758 F.
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Supp.at 580;seealso]~.odriguezv. City ofNewYork, 197 F.3d61-1,615 (
2

Dd Cir. 1999)(the

comparabilityprovisionrequiresthat“if a stateelectsto provideMedicaidto themedically -.

needy,it must-a1~o provideit to thecategoricallyneedyandthatit maynotprovidemore

assistanceto theformCr groupthanto thelatter”), ~ ~ 531 U.S. 864 (2000). Although

this provision does ~pea1c in terms of”individual” Medicaidrecipients,it containsnoneof the

otherspecific 3~t~-creatinglanguageidentifiedby theCourt in ~ or Rolland. Cf

.

Gonzaga536 U.S. at-690;~Piiand 318 F.3dat 53. A statutedoesnot createnewenforceable

rightsmerelybecaUSeit refersgenerallyto individualsorevenbecause(asis not thecasehere)it

“speakSin ~ Gonzaga536 U.S. aT 289. n.7 (quoting ihuist, 451 u.s. at 18-

20). Thestatutein5teadmustunambiguouslydemonstratethat Congressintendedto createsuch

rights. Id. at 280. jIere, Congressdid not speakwith the requisite“clear-voice.” ~ ~ is

equallyplausibleti~at Congressintendedthecomparabilityprovisionto imposeaprocedural

requirementona State’sadministrationofa Medicaidplan asit is that Congressintendedto

createnewenforceablerights in a “~aiticular class”ofMedicaidrecipients. Seeid. at 287-88;

3] FosterChildren. 329 F.3dat 1272(statutoryreferencesto individual childrenmadein the

context0fdescribi~ngprocedurefor establishingcasereviewsystemfor fostercareplacement

-.-“-~--—.• — ~- -— ~ .~...i.,-:-. — _r.’. ~ ¶ r . nn.% __ ~ -~ j~ ~ ~c’,JJ - r~tI kU1i~i
— — —a— —

recognitionofprivaterights ofaction. 31 FosterChildren. 329 F.3dat 1270(citing Gonzaga

536 U.S.at 280): ~JI1seei~I~=4~2004U.S.Dist. LEXIS 51-27,atWiij445~4

Alternatively,evenif suchan unambiguousprivaterighi existed,thecomparability

provision appliesonlY wherea stateplanprovidesmedicalassistanceto somerecipients,but not

others. RodrigueZ, j97 F.3d at 616. Plaintiffs here contend that the stateofficials’ -

1’~~lthOUghcourtshaveheld — eitherpre-Gonzagaor without referenceto §~~g~—that
the cornparabilitYPro~~Jsioncreatesa privateright, the decisionsreachedin thosecasesdonot
withstandQ~fl~~g&s emphasison unarnbig-uouslyconferredstatutoryrights. ~ Martin

,

222 F.Supp.2dat977 (without referenceto Gonza~a,concludingthat § 1396a(a)(1O)(B)createsa
pnvriteright enforceableunder§ 1983);Antrcan, 158 F. Supp.2dat 671 (sameresultpre-
Gonza~a);Sobky.855 F. Supp.at 1134(same);F~=ii~.d52F. Supp.2dat 239 (same).
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atirilinistrationof tbeMassHealthdentalplan violatesthecomparabilityprovisionbecausethe

plandoesnot ensureuniform accessto dentalservicesin all regionsof theState. See2’~~’ Am.

Compl.at ¶¶ 84-88, 103. Uniform accessto coveredservices,however,is notwhat the

comparabilitYprovisionrequiresofa stateplan. SeeBruggeman,324 F.3dat 9 11 (ihiding “even

lessplausible”the plaintiffs contentionunderthecomparabilityprovisionthat“1at2kofuniform

proximitY to medicalfacilities constitutesdiscriminationamongMedicaidrecipients”). Instead,.

theprovisionis intendedto ensurethat if a stateplanprovides“rned.icalassistance”or coverage

for aparticulartype of serviceor treatment,it providesthesamecoveragetO all oilier eligible

MedicaidrecipientS.Thereis no contentionherethat thecoverageprovidedunderthe

MasslleaJthdentalplanvariesamongdifferent eligibility categoriesofMedicaidrecipientsunder

age21. To thecontrarY,theapplicableregulationsestablishthat thesamedentalcoverageis

providedunderthe Massllealthdentalplanto all cligible Medicaidrecipientsunderage21. See

130 C.M.R. § 420.400et seo

.

EPSDT— Sections1396a(aX43),1 396d(a’)(4’~(B).1 396d(T)(3

)

Among thetriandatorytypesofcareand servicesfor which a stateplanmustprovide

“medical assistance”areEPSDTservicesasdefinedin 42 U.S.C. § 1396d(r)for eligible
... ..---.-. -...V-&>.>Sz-...--. ..———•‘ — -.

JJIUIV1ULS~S~ —~ —

defines£T’SDT dentalservices,in relevantpart,asthoseservicesthat areprovided“~ ~

whichmeetreasonablestandardsof dentalpractice... .“ 42 U.S.C. § 1396d(r)(3). In addition,a

stateplan mustprovidefor ¶nfonningall personsin the State”who areunder21 and“havebeen

determinedto be eligible for medicalassistanceof the“availability” ofEPSDTservicesandfor

“providing or arrang”igfor theprovision ofsuchscreeningserviceS”uponrequest.42 U.S.C.

§ 1396a(a)(43)(A)-m) Plaintiffs herecontendthat theMassHealthdentalplan fails to provide

hPSDTserviceswith thefre4~uencyrequiredby § I 396d(r)(3)’sreasonablenessstandard,and
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Section 1396a(a)(43)likewisehasa broadprogrammaticfocusby providingthat “all -

personSin thestate”who areunder21 and eligible receiveinformationabout1~PSDTservices.

TheaccompanyirigEPDSTregulationsfurtherdemc)nstratethatthe goalof thisprovision is to

regulatethe State’Sadministrationof theEPSDTprogram,not to confer“specific, individually

enforceablerights” ona particularclassofpersons.SeeGonzaga.536U.S.at 281;42 CY.R. §

441.56(a)(l>(2)(stateagencymust‘TP)rovide for a combinationofwritten arid oral methods

designedto inform effectivelyall EPSDTeligible ~di~du~s... abouttheE?DSTprogram”by

“using clearand~ontechnica1language”describingthe “benefitsofpreventivehealthcare,” the

“servicesavailableundertheEPSDTprogram~jandwhereandhowto obtainthoseservices”).

The statutorytext thereforerevealsthat thefocusofbothBPDSTprovisionsis on the

state“‘ asthepersonregulatedratherthantheindividualsprotected.”’ LongTerm Care 362 F.3d

at 57 (quotingSandOval532 U.S.at 289). This regulatoryfocusis not asourcefrom which

privatelyenforceablerightsmaybederived. Gonzaga,536U.S. at 287. Althoughone district

court — in adecisiofl issuedpost-Gonzaga-- hasreachedtheoppositeconclusion,seeKennyA v

.

Perdue,218 F.R.D.277,293 (N.D. Ga.2003)(Medicaidrecipientshaveprivateright of

enforcementunderEPSDTprovisions), thecourt’s analysisin thatcasefailed to givedueweight

supporta causeof actionbroughtunder § 1983.)~iS Gonzaga,536 U.S.at 283. Indeed,contrary

to the Court’s admonitionthat interestsor benefitsaloneare‘nOt sufficient to create new federal

severalothercourtslikewise concludedthattheLPSDTprovisions

createdaprivateright, but thosedecisionsareof limited valuesincethey did not addresswhether
thestatutecontainedthe requiredclearandunambiguousrights.creatinglanguagethat G-onzaga
demands.See.~ PediatncSpecialtyCarev. ArkansasDep’t of HumanSerys.,293 F.3d472,
478 (8~’ Cir. 2002)(in a pre-=iQuz~adecision,the StateofArkansasconcededthat Medicaid
recipientswere“intendedbeneficiaries”ofEPSDTprovisions);WestsideMothersv. Havemari

,

289 F.3d852. 863 (6~ Cir. 2002)(holding -- pre-Grnizaaaand without substantiveanalysis--

that 42 U.S.C. § 1396a(a)(lO)(A)was “clearly intendedto benefittheputativeplaintiffs, children
who areeligible for the screeningand tle8tirient services’ and that 42 U.S.C. § 1396d(r)is “not
sovague andamoiphOUs asto defeatjudicial enforcement”);Antrican, 158 F. Supp.2dat 672
(holdingpre-~9fl~ that sinceEPSDTprovisionswere “intendedto benefitplaintiffs” they
createdaprivateright enforceableunder§ 1983).
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r~hts, thecourt in J~ennVA;. relied almost,exclusivelyon its assessmentthateligible children

under21 arethe “i~ri tendedbeneficiaries”of theEPSDTprovisions,without identifying anysort

0f’Srights~~Cie~tin~I ~ngu~” suchasthat relied on by theFirst Circuit in Rolland. Compare

KennyA. 218 F.R-P•at294 y!diTh~i=iid318F.3dat53. TheCourt in ~iiiiiy.A also

incorrectlyobserv~ that ‘There is no enforcementmechanismthroughwhich an aggrieved

individual cartobtaL~review.” Id. at 294. As notedin subsectionC(3)above,thereareseveral

enforcement optiOJi5 available-under theMedicaidAct that furthercounselagainstthe

recognitionofnewprivaterightsunderthesubjectIEPSDTprovisions. SeeLoneTermCare

,

362 F.3dax 56, 58.

III. CONCLUSION

- For all ofthe foregoingreasons,thestateofficials’- motion for summaryjudgments~ou~d

be allowed,andjud.~JTIentshouldenterin their favoron all countsofplaintiffs’ complaint.

Respectfullysubmitted,
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