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PER CURIAM. On February 13, 1980, Roberto Carrasquillo, 

applied for social security disability benefits, claiming that 

he was mentally disabled. 

oround that he was not disabled. On reconsideration it was denied 

His claim was denied initially on the 

0 

on the sole ground that he was not insured because he did not meet 

the earnings requirement. He then requested a hearing before an 

Administrative Law Judge (ALJ). Later he waived the hearing, and 

on November 24, 1980 the ALJ determined on the basis of the medi- 

cal reports submitted that the claimant was disabled, that he met 

the earnings requirement, and that he was entitled to benefits as 

of the date he became disabled, October 26, 1979. On August 5, 1981, 

the Appeals Council sent notice to the claimant that his case was 

being reopened because it appeared that he did not meet the earnings 

requirements given in 42 U.S.C. § 416(i)(3)(B) and § 423(c)(l)(B). 

The Appeals Council granted the claimant's request for additional 

time to submit new evidence. (There are no indications in the 

record that such new evidence was submitted.) On January 20, 1982, 

the Appeals Council issued its decision denying benefits on the 

ground that the earnings requirement had not been satisfied. This 

decision became the final decision of the Secretary of Health and 

Human Services. The district court affirmed that decision and the 

claimant appeals. Because the Appeals Council did not state suffi- 

cient grounds for reopening, and because we cannot determine from 

the record that there were sufficient grounds f o r  reopening, we 

remand f o r  further proceedings. 
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The ALJ's decision does not contain any discussion of the 

evidence pertaining to the earnings requirement. 

signed by the ALJ states, "I find that the disability earnings 

However, a form 

requirements are met. I 1  A form containing the earnings records 

- - reveals that the claimant had fifteen quarters of coverage 1 for a 
_thirty-five quarter period beginning with his twenty-first birth- 

day and ending in the quarter when his disability began, and 

seventeen quarters of coverage for a forty quarter period ending 

when his disability began. Under 42 U.S.C. § 423(.c), 2 the claimant 

1. 
seq. 

2 .  42 U.S.C. § 423(c) provides in relevant part, 

Quarters of coverage are explained in 20 C . F . R .  § 404.140 et. 

(c) For purposes of this section-- 

insurance benefits in any month if-- 
(1) An individual shall be insured for disability 

(A) he would have been a fully insured individual 
(as defined in section 414 o f  this title) had he 
attained age 62 and filed application for benefits 
under section 402(a) of this title on the first 
day of such month, and 
(B)(i) if he had not less than twenty quarters of 
coverage during the forty-quarter period which ends 
with the quarter in which such month occurred, or 
(ii) if such months ends before the quarter in which 
he attains (or would attain) age 31, not less than 
one-half (and not less than 6 )  of the quarters dur- 
ing the period ending with the quarter in which such 
month occurred and beginning after he attained the 
age of 21 were quarters of coverage, or (if the num- 
ber of quarters in such period is less than 12) not 
less than 6 of the quarters in the 12-quarter period 
ending with such quarter were quarters of coverage . . . .  

Also see t h e  similar provisions of 42 U.S.C. § 416(i) . (3) .  
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needed seventeen quarters of coverage for the thirty-five quarter 

p e r i ~ d , ~  or twenty quarters of coverage for the forty quarter period. 

Thus the earnings record did not show that the claimant had the 

number o f  quarters of coverage required to meet the earnings require- 

ment. When the Appeals Council reopened over eight months after the 

ALJ's decision, it noted that the earnings record showed no quarters 

of coverage credited for 1973 and 1974, and one quarter credited 

for the third quarter of 1977, in addition to quarters of coverage 

credited for other years which are not at issue here. When it re- 

opened, the Appeals Council refused to credit the claimant with any 

quarters of coverage for 1973 and 1974 and deleted the quarter of 

coverage f o r  1977. 

The Appeals Council reopened apparently because of the discre- 

pancy between the ALJ's decision and the earnings record. However, 

the Secretary's regulations determine when reopening may occur. We 

are uncertain that there were proper grounds contained in the regu- 

lations for reopening here. 

cited by the Appeals Council are applicable, and even if they are 

applicable, they do n o t  appear to provide adequate grounds for 

reopening in this instance. 

Me question whether the regulations 

The Appeals Council stated that it was reopening "under the 

authority of [20 C.F.R.] section 4 0 4 . 9 8 8 ( b ) . "  That regulation 

states, "A determination, revised determination, decision, or re- 

vised decision may be reopened . . .  [wlithin four years of the (b) 

3. 
in the period from the claimant's birthday until his disability is 
an odd number, that number is reduced by one. 
here can meet the "one-half" requirement of 42 U.S.C. 
(B)(ii) with seventeen quarters of coverage. 

Under 23 C . F . R .  § 404.130(c)(3)(i), if the number of quarters 

Thus the claimant 
§ 423(c)(1) 
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date of the notice of the initial determination if we find good 

cause, as defined in § 404.989, to reopen the case." Section 404. 

989(a) lists three grounds for finding "good cause": "(1) New and 

material evidence is furnished; (2) A clerical error in the compu- 

tation-or.recomputation of benefits was made; or (3) The evidence 

_that was considered in making the determination or decision clearly 

shows on its face that an error was made. ?I  

We doubt that § 404.989 applies, however, for the reason that 

a different regulation, § 404.990, specifically governs the type of 

reopening here at issue, namely, a reopening for "revision of an 

earnings record." Section 404 .990  states, 

A determination or a decision on a revision of an 
earnings record may be reopened only within the 
time period and under the conditions provided in 
[42 U.S.C. § 405(c)(4) or (5)] section 205(c)(4) 
or (5) of the Act, or within 60 days after the date 
you receive notice of the determination or decision, 
whichever is later. 

Here, since the reopening occurred after the expiration of the time 

limitation of three years, three months, and fifteen days following 

the year in question, 4 2  U.S.C. § 405(c)(5) would apply. 

grounds are scated in § 405(c) (5) under which the "Secretary may 

Ten 

change or delete any entry with respect to wages or self-employment 

income in his records . . . . "  These grounds differ from the "good 

cause'' grounds stated in 20 C.F.R. § 404.989(a). If, as the Secre- 

tary argues, § 404.988(b) and § 404.989(a) permit the Appeals Council 

to reopen to revise the earnings record, then many of the narrower 

grounds stated in § 405(c)(5) are superfluous. Thus, it seems that 
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§ 404.990 is meant to supplant the more general reopening provision, § 

404.958; otherwise much of it would be meaningless. 

too, the particular provision of § 405(c)(5)(A) would not appear to 

permit the incorporation of any of the grounds stated in § 404.988(b). 

See Lasch v. Richardson, 457 F.2d 435, 437-439 (7th Cir.), cert. 

For this reason 

denied, 409 U.S. 889 (1972). 4 

Whether 20 C . F . R .  § 404.990 applies here depends on whether the 

Appeals Council made a ''revision of the earnings record." 

the Appeals Council revised the earnings record upon reopening when 

Clearly 

it deleted from the earnings record a quarter of coverage for the 

third quarter of 1977. It is not immediately apparent that it re- 

vised the earnings record for any of the eight quarters in 1973 and 

1974 when it refused to credit the claimant with any quarters of 

coverage for those years. 

effectively revised the earnings record for 1973 and 1974, because 

the ALJ's finding, stating that the claimant met the earnings 

requirement, by implication credited the claimant with some quarters 

of coverage for 1973 and 1974. 

Still, we think that the Appeals Council 

At the time the ALJ made her decision the earnings record showed 

no quarters of coverage for 1973 and 1974. 

tained conflicting evidence of the claimant's earnings in those years. 

A representative of the claimant's employer, Pastelillos Rico, 

The claimant's file con- 

Inc. 

4 .  
earnings record "(A) if an application for monthly benefits or for 
a lump-sum death payment was filed within the time limitation fol- 
lowing such year; except that no such change, deletion, or inclusion 
may be made pursuant to this subparagraph after a final decision upon 
the application for monthly benefits or lump-sum death payment." The 
Secretary here argues that a reopening under 20 C . F . R .  § 
4 0 4 . 9 8 7  and 4 0 4 . 9 8 8  removes a prior final decision, thus permitting 
reopening on grounds contained in § 404.988(b) to revise the earnings 
record under § 405 (c) (5)  ( A ) .  

42 U.S.C. § 405(c)(5)(A) permits the Secretary to revise an 

4 0 4 . 9 5 5 ,  

- 6 -  



completed and signed a form dated March 11, 1980, which shows that 

the claimant had no earnings in 1973 and 1974. Another representa- 

tive of the same employer, an owner whom the Appeals Council identified 

in its decision as the claimant's father, completed and signed a form 

dated October 1, 1980, which shows that the claimant earned $240 in 
- 

each quarter of 1973 and 1974. The claimant signed a statement dated 

June 6, 1980, which states that he did not work during the years at 

issue, 1973, 1974 and 1977. It follows from the ALJ's'finding stat- 

ing that the claimant met the earnings requirement that she resolved 

the conflicting evidence in the claimant's favor and credited the 

claimant with enough quarters of coverage in 1973 and 1974 to enable 

him to meet the earnings requirement. This means that she credited 

the claimant with at least two quarters of coverage for those two 

years. Thus her finding implies that she had, in effect, revised the 

earnings record to reflect additional quarters of coverage credited 

for 1973 and 1974,5 A s  far as we can determine, that this revision 

was not actually recorded on the earnings record may indicate nothing 

more than a clerical error, 

did not give the claimant any quarters of coverage for 1973 and 1974, 

it in effect revised the earnings record by deleting those quarters 

of coverage for 1973 and 1974 credited by the ALJ. Thus, it would 

seem that 20 C.F.R. § 404.990 which governs such revisions in the 

earnings record applies both to the Appeals Council's deletion of the 

1977 quarter of coverage which had been credited on the earnings 

record before the ALJ made her decision, and to its refusal to give 

the claimant credit for any quarters of coverage in 1973 and 1974. 

When the Appeals Council reopened and 

5. Such revision would be permitted under 42 U. S.C. § 405(c) (5) (H) . 
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The only p l a u s i b l e  ground unde r  20 C.F .R.  § 404 .990  and 42 

U . S . C .  

r e c o r d  i s  unde r  § 405(c )  (5)  (C) ' ' t o  c o r r e c t  e r r o r s  a p p a r e n t  on t h e  

f a c e  o f  such  r e c o r d s .  'I6 

§ 405(c )  (5)  w e  can f i n d  f o r  r e o p e n i n g  t o  r e v i s e  t h e  e a r n i n g s  

The e x a c t  meaning o f  t h i s  p r o v i s i o n  as 

- a p p l i e d  h e r e  i s  n o t  a p p a r e n t  on i t s  f a c e .  For  guidance  i n  i n t e r -  

p r e t a t i n g  i t  w e  t u r n  t o  20 C.F .R.  § 4 0 4 . 8 2 2 ( e ) ( 2 )  p e r t a i n i n g  t o  t h e  

c o r r e c t i o n  o f  e a r n i n g s  r e c o r d s ,  a f t e r  t h e  e x p i r a t i o n  of  t h e  t i m e  

l i m i t  o f  three y e a r s ,  t h r e e  months,  and f i f t e e n  d a y s ,  f o r  an " [ e l r r o r  

a p p a r e n t  on f a c e  o f  r e c o r d s . "  That  p r o v i s i o n  s t a t e s ,  "We may c o r r e c t  

an  e a r n i n g s  r e c o r d  t o  c o r r e c t  e r r o r s ,  such  as mechanica l  or c l e r i c a l  

e r r o r s ,  which can  be i d e n t i f i e d  and c o r r e c t e d  w i t h o u t  go ing  beyond 

any o f  t h e  p e r t i n e n t  SSA r e c o r d s "  (emphasis  a d d e d ) .  Without go ing  

6 .  S e c t i o n  405 ( c )  (5)  (G) i s  n o t  a p p l i c a b l e .  See C r a i g  v .  F i n c h ,  416 
F . 2 d  721, 724 ( 5 t h  C i r .  1 9 6 9 ) ,  c e r t .  d e n i e d ,  397 U.S. 953 '(1970). 
The Appeals  Counc i l  d i d  n o t  a l l e g e ,  and t h e  S e c r e t a r y  h e r e  does n o t  
a s se r t ,  t h a t  t h e r e  w a s  an e r r o r  "as a r e s u l t  o f  f r a u d . "  See 42 
U . S . C .  § 4 0 5 ( c ) ( 5 ) ( E ) .  

7 .  We do n o t  assume t h a t  20 C.F.R. § 404 .822(e )  d i r e c t l y  a p p l i e s  t o  
r e o p e n i n g  a d e c i s i o n  on a r e v i s i o n  of  an e a r n i n g s  r e c o r d ,  b u t  w e  f i n d  
i t  u s e f u l  as a g u i d e  f o r  i n t e r p r e t i n g  t h e  p h r a s e ,  " e r r o r s  a p p a r e n t  on 
the f a c e , "  and s i m i l a r  p h r a s e s  as t h e y  a p p e a r  i n  t h e  S e c r e t a r y ' s  re -  
g u l a t i o n s  and i n  42 U . S . C .  § 405(c )  (5)  (C) . (See t h e  d i s c u s s i o n  below 
o f  20 C.F .R.  § 4 0 4 . 8 2 2 [ e ] [ l ] . )  Cases c o n s t r u i n g  t h e  r eopen ing  p r o v i -  
s i o n s  o f . 2 0  C.F.R. § 4 0 4 . 9 8 9 ( a ) ( 3 )  and r e l a t e d  e a r l i e r  r e g u l a t i o n s - -  
see 20 C.F .R.  § 404 .958(c )  and § 404.957(c)(3)(198O)--which p e r m i t  
r e o p e n i n g  when t h e  ev idence  " c l e a r l y  shows on i t s  f a c e  t h a t  an  e r r o r  
w a s  made, ' '  have  i n d i c a t e d  o r  h e l d  t h a t  t h e s e  p r o v i s i o n s  do n o t  D e r m i t  
r e o p e n i n g  t o  reexamine  c o n f l i c t i n g  e v i d e n c e .  See Green v .  Weinber e r ,  
500 F .2d  203. 206 ( 5 t h  C i r .  1 9 7 4 ) .  Also s e e  Munsinzer v .  Sc + weike r .  
709 F . 2 d  
548 ( 6 t h  
C i r .  197 
Grose v .  

1212, 1215 ( 8 t h  C i r .  1 9 8 3 ) ; = t Y  IJeinber  e r ,  
C i r .  1 9 7 5 ) ;  Ortego v.  Weinberger ,  516 + F .  d 1005 

5 ) ;  L a u r i t z e n  v .  I J e inbe rge r ,  514 F . 2 d  561,  563 ( 
Cohen. 406 F .2d  823 .  825-826 ( 4 t h  C i r .  1 9 6 9 ) .  

- .~_  _ _  
527 F.2d 544 ,  

t h  C i r .  1 9 7 5 ) ;  
1017 ( 5 t h  
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beyond the records, we can see that there is a conflict between the 

list of the quarters of coverage credited on the earnings record and 

the ALJ's finding that the claimant met the earnings requirement, 

We do not know, however, how to correct whatever error may have 

occurred without going beyond the records. In making her finding, 

-the ALJ had to resolve conflicting evidence pertaining to the claim- 

ant's earnings in 1973, 1974 and 1977. Her resolution of that 

conflict was not unreasonable on the face. 

signed a statement saying that he did not work in those years, the 

ALJ had to consider his credibility in view of her finding that he 

was mentally disabled at the time he signed the statement. Her 

resolution of that conflict in the evidence cannot be altered under 

42 U.S.C. § 405(c)(5)(C). 

Although the claimant 

Of course, it may be that the conflict between the earnings 

record and the ALJ's finding was only a clerical error. 

an error could be corrected by changing the earnings record to give 

such credit as determined by the ALJ. But we cannot say that the 

face of the records indicates that the ALJ was simply mistaken in 

making her finding that the earnings requirement had been met or that 

she had actually not given the claimant any credit for quarters of 

coverage in 1973 and 1974. Thus, § 405(c) (5) (C) did not give the 

Appeals Council a ground for correcting the records adversely to the 

claimant. 

If so, such 

Even if 20 C . F . R .  § 404.988(b) were to apply here to reopening, 

we see no clear ground under that provision for the Appeals Council 
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to effectively delete the quarters of coverage impliedly credited 

by the ALJ for 1973 and 1974. 

Council could reopen under 20 C . F . R .  § 404.988(b) because "good 

cause" had been found under § 404.989(a) (1) consisting of new and 

The Secretary argues that the Appeals 

- material evidence. Assuming, arguendo, that § 404.988(b) applies, 

there F-as no new evidence (i.e., submitted after the A L J ' s  decision) 

in the claimant's file pertaining to the claimant's earnings in 1973 

and 1974. The only new evidence pertained to the claimant's e x n -  

ings in 1977. Thus, even if § 404.988(b) is applicable, there would 

have been grounds under § 404.989 (a) (1) to reopen only the decision 

pertaining to the one quarter of coverage credited f o r  1977. 

The only other arguably applicable ground under the "good cause" 

provisions of § 404.989 (a) is § 404.989 (a) (3) : "The eviderce that 

was considered in making the determination or decision clesrly shows 

on its face that an error was made." 

would be the same as the "errors apparent on the face" provision of 

42 U.S.C. § 405(c) (5) (A), ccnsidered above. 

The result under this provision 

Although the Secretary does not argue here that the Appeals 

Council had grounds for reopening under 20 C.F.R. § 404.822(e)(l), we 

will also consider this provision because the Appeals Council men- 

tioned this regulation in its decision. It provides in part, "We 

may correct an earnings record if the correction is made as the 

result of an investigation started before, but completed after the 

time limit ends." The time limit of three years, three months, and 

fifteen days f o r  the year 1977 expired on April 15, 1980. The 
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claimant applied for benefits in February of 1 9 8 0 ,  and some infor- 

mation pertaining EO his 1977 earnings appears in the file with 

dates as early as March, 1 9 8 0 .  Assuming without deciding that there 

was an 1 1  investigation" begun prior to April 15, 1980, we do not 

believe that this provision permitted any corrections after the 

ALJ's decision. 
- 

After that final decision, the regulations pertain- 

ing to reopening apply. The reopening provisions of 20 C.F.R. § 

4 0 4 . 9 9 0  explicitly makes applicable not 20 C.F.R. 4 0 4 . 8 2 2  but 42 

U.S.C. § 4 0 5 ( c ) ( 4 )  or ( 5 ) .  The provisions of 20 C.F.R. § 4 0 4 . 8 2 2 ( e )  

(1) do not appear in 42 U.S.C. § 405 ( c )  ( 4 )  or (5). 

appear in 20 C.F.R. § 4 0 4 . 9 8 7 , - 9 8 9 . )  Additionally, even if 20 C.F.R. 

§ 404.822(e)(l) could be construed to a p p l y ,  it would a p p l y  only to 

(Nor do they 

corrections for the year 1977 and not to corrections for 1973 and 

1 9 7 4 .  For 1973 and 1974 the time limit expired long before there 

was any indication in the records of any investigation. 

IJe conclude that there were no grounds apparent from the record 

for reopening the claim to delete any quarters of coverage impliedly 

credited by the ALJ for 1973 and 1974 and f o r  reversing the ALJ's 

finding that the claimant met the disability earnings requirement. 

Under 20 C.F.R. § 4 0 4 . 9 9 0 ,  there appear to be no grounds for revising 

rhe earnings record in this case for any of the three years, 1973, 

1974 and 1 9 7 7 .  

Despite our conclusions, we do not order a reversal of the 

Secretary's decision because the reopening issues were n o t  fully 

briefed or fully argued before us. And, in such technical matters 

the Secretary's views about her own regulations should  be taken into 
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account. Therefore we shall remand this case to the district court 

with instructions to remand to the Secretary so that the Secretary 

can determine whether there are other, proper grounds for reopening, 

if any such grounds exist. 

If the Secretary determines there were proper grounds for 
- 

reopening, we have additional concerns about the treatment of this 

case. 

August 5, 1981, stated that it appeared that the claimant did not 

meet only the "under-age-31" earnings requirement, stated in 42 

U. S. C. § 423 ( c )  (1) (B) (ii) . 

clearly indicates that a person under 31 years old may be insured 

if he meets either the "under-age-31" requirement or the "20 of 40" 

requirement of § 423(c)(l)(B)(i). 

The claimant should be properly and correctly notified of the 

applicable statutory and regulatory provisions if reopening occurs. 

We note that the Appeals Council's notice of reopening of 

The plain language of § 423 (c) (1) (B) 

- 
-- See also 20 C.F.R. § 404.130. 

I47e are also concerned that the Appeals Council's only stated 

ground for not crediting the claimant with quarters of coverage for 

1973 and 1974, and for deleting the quarter of coverage for 1977, 

was that the claimant had signed statements saying that he did not 

work during those periods. I.7e are concerned about the soundness of 

giving the claimant's statement such weight. The claimant had been 

found to be mentally disabled during the time when he signed the 

statements, and the Appeals Council made no findings pertaining to 

the mentally disabled claimant's ability in 1980 and 1981 to accu- 

rately and truthfully report his employment in 1973, 1974 and 1977. 

We vacate and remand to the district court with instructions to 

remand to the Secretary for further proceedings not inconsistent with 

this opinion. 
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