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FAIR HEARING DECISION 

The Appellant in this Fair Hearing is DS (hereinafter "DS" or "Appellant"). The Appellant 
appealed the Department of Children and.Families' (hereinafter "DCF" or "the Department") 
decision to support the allegation of neglect, pursuant to M.G.L. c. 119, §§51A and B. 

Procedural History 

On February 27, 2017, the Department received a 51Areport alleging neglect ofE (hereinafter 
. "E" or "the child',) by the Appellant and JN (hereinafter "JN,'). The Department conducted a 
response and, on March 20, 2017, the Department made the dedsion to support the allegation·of 
neglect by the Appellant and JN. The Department notified the Appellant of its decision and his 
right to appeal. 

The Appellant made a timely request for. a Fair Hearing under } 10 CMR I 0. 06. The Hearing was 
held on June 20, 2017, · at the DCF New Bedford Area Office. All witnesses were sworn in to 
t.estify under oath. The record remained open at flJ.e conclusion of the Hearing for the Department
to submit a copy of the DCF Safety Plan, the referred to Probate Court Order and the service
plan in effect; these items were requested by this Hearing Officer. The Appellant was also
afforded the opportunity to submit additional documents. The Department submitted the
documents requested by the Hearing Officer; the documents were entered into evidence,
reviewed, and considered in the decisionmak:ing'ofthe instant case. The Appellant submitted no

·· additional documents. The record closed on July 7, 2017.

The following persons appeared at the Fair Hearing: 

Carmen Temme Fair Hearing Officer 



DS 
JH 

Appellant 
Department Response Social Worker 

In accordance with 110 CMR 10.03, the Hearing Officer attests to impartiality in this matter, 
· having no direct or indirect interest, personal involvement, or bias in this case.

The Fair Hearing was recorded pursuant to DCF regulations. 110 CMR 10.26 

The following documentary evidence was entered· into the record for this Fair Hearing: 

For the Department: 
Exhibit A DCF Intake Report/5 IA Report, dated 2/27/2017. 
Exhibit B DCF Child Abuse/Neglect Emergency/Non-Emergency Response, completed 

ExhibitC 
ExhibitD·· 
ExhibitE 
ExhibitF 

3/20/2017 
DCF Service Plan;dated·ll/14/2016;.5/14/2017 
Probate Court Stipulation of the Parti�s 
DCF "Safety Contract" with JN,signed and dated 11/2/2016 
DCF "Safety Contract'' with Appellant, signed and dated 10/26/2016 

For the Appellant: 
Exhibit. I · Appel�ant's correspondence requesting Fair Hearing

The Hearing Officer n�d not strictly follow the rules of evidence .... Only evidence which is 
.relevant and material may be admitted and form the basis of the decision. 110 C:MR 10.21 

Issue to be Decided 

The issue presented in this Hearing is whether, based upon the evidence and the Hearing record 
as a whole, and on the information available at the fune of and subsequent to the resp.onse, the 
Department's decision or procedural action, in supporting the SIA report, violated applicable · 
statutory or regulatory requirements, or the Department's policies or procedures, and resulted in 
substantial prejudice to the Appellant. If there is no applicable statute, policy, regulation or 
procedure, the issue is whether the Department failed to act with a reasonable.basis or in a 
reasonable manner, which resulted in substantial prejudice to the Appellant. For a decision to 
support a report of abuse or neglect, giving due weight to the clinical judgments of the 
Department social workers, the issue is whether there "Yas reasonable cause to believe that a 

. child had been abused or neglected and the actions or inactions by the parent(s)/caregiver(s) 
· placed the child(ren) in danger or posed substantial risk to the child(ren)'s safety or well-b�ing;

· or the person was responsible for.the chlld(ren) being a victim of sexual exploitation or human
trafficking. 110 C:MR 10.05; DCF Protective Intake Policy #86-015, rev. 2/28/2016

· Findings of Fact

L The subject child of this Fair Hearing is E; at the time of the subject SIA report, E was five (5) 
years old. (Exhibit A, p: I; Exhibit B, p.2) 



2. E's mother is JN (hereinafter 11JN"). The Appellant is E's father and primary caretaker;
therefore, he was a caregiver pursuant to Departmental regulation 110 CMR 2.00 and DCF
Protective Intake Policy #86-016, rev. 2/28/2016.

3. According to the Appellant, since May 29, 2009, he has remained clean from s�bstances and
in recovery. (Exhibit 1) Collaterals involved at the time of the subject 5 lA report had no

---�c=o=nc=e=rn.ue_gardjng_th�t.App_ellant�s_s.us.taine_d sobriety_._(Exlrihit.A,_p,2; ExhibitB+-p..11), _______ _ 

4. Since 2013, the Department has had concerns regarding JN) mental health, use of multiple
substances including narcotics, alcohol, cocaine; marijuana and lier involvement with partners
and/or friends who used.heroin. Repeated incidents of domestic violence were also an identified 
concern. Since May 6, 2014, the Department maintained an open case regarding the child. 
(Exhibit A, pp. 7-11; Exhibit B, pp.I-7) 

5. During a March2013 5 lA investigatio� the Department noted 'that the Appellant was
incarcerated a (ExhlbitA,p.12: Exhibit B, p.6) TheAppellantblamed 
JN for his incarceration. (Testimony Appellant) 

6. In 2014, JN obtained a restraining order against the Appellant. (Exhibit A, p.9; Exhibit B, p.3)

7. By January 2016, DCF records indicated that the Appellant had weekend visitation with the
child. Following a January 20, 2016 51 A report, the Department unsupported physical abuse of E
by the Appellant; the Department supported neglect of Eby JN. In March 2016", the Department
screened out an allegation of neglect due to the child being present for a verbal �tercatjon
between the Appellant and JN. (Exhibit A, p.9; Exhibit B. p.3)

8. In September 2016, JNrelapsed on cocaine and marijuana. Qn September 2, 2016, the Probate
Court awarded the Appellant temporary custody ofE. (Exhibit A, p 2, p.7; Exhibit B, p.2;
Testimony Appellant)

9. At the October 12, 2016 Pr�bate Court Hearing, the Appellant and' m' stipulated to the
following;

• Shared legal custody of E; physical custody to the Appellant
. • Parenting time for JN to be supervised by the maternal grandparents 
• The Appellant and JN to cooperate with DCF .
• JN to provide urine screens; JN to sign releases so that DCF could release· results to the

Appellant
• Status of DCF case at next Court date
• ·Should JN test positive during her drug screens, JN's legal custody �d parenting time be

suspended until the next Court date. Exhibit D .

10. On October 17, 2016, the Department received a 5 lA report wherein JN alleged that two (2)
weeks prior the Appellant banged her head against the car window during an argument; E was
reportedly in the vehicle. The report also alleged that the Appellant was verbally abusive to JN.
According to JN, she had been pregnant with theAppellant's child; JN terminated the pregnancy.
According to JN, the Appellant used "sex as a controlling factor in their relationship." (Exhibit



A, p.7; Exhibit B, pp.1-2) 

11. On October 28, 2016 and November 2,2016, the Appellant and JN respectively signed a
DCF safety plan agreeing that they would "cease all psychical [sic]. contact and refrain from
domestic violence ... " Additionally the Appellant and JN agreed that they would have "no contact
outside the perimeters of necessary communication regarding the medical and educational .

---'--_,.;onc..e.rns_o.unatte.rs...related.io_ylsitatian relat.ed!CL{.EJ •.. ,.:_crestimony .JH;.Fxhihit E,..Exhihlt.E:.,_ ____ _ 

12. On November 7, 2016, the Department supported the allegation of neglect ofE by the
Appellant and JN due to E's exposure to domestic violence: The Department noted that the
Appellant and JN ignored previous recommendations regarding their contact and continued
relationship. The Department noted concerns that E was "desensitized" to the "ongoing
violence." Additionally, JN displayed signs of withdrawal symptoms during the 51Aresponse.
The Department recommend that visitation with JN be supervised until she engaged in substance
abuse treatment (Testimony JR; Exhibit A, p.8; Exhibit B, p.2)

13. On December 22, 2016, theAppellantsigned theDCF Service Plan agreeing (in part) that he
would "follow written safety plan developed by the Department. Father ·win not be in the
presence of Mother in [sic] less it is at a police station to drop n:ff or pick ·up {E}." (Exhibit C,

. p.5., p.9) JN signed this same Service Plan on December 2, 2017. (Exhibit C, p.4, p.9)

14. In December 2016, JN entered substance abuse treatment at-following a relapse;
JN admitted to her relapse. In January 2017, JN entered the-treatment program. (Exhibit
A, p.2)

15. On February 27, 2017, the Department received a report from a mandated reporter pursuant·
to M. G. L. c. 119, § 5 lA, alleging neglect of E by JN and the Appellant. According to-JN, on
Wednesday, February 22, 2017, the Appellant took her to obtain heroin with child in the car. JN
reportedly bought heroin so that she would test· positive and could enter into a treatment
program. The Appellant and the child were :not with JN when the transaction was made; the
Appellant and E we�e in a store. According to JN, the Appellant would only permither visitation
with tl:ie child if she engaged in sexual acts with him. According to the mandated reporter, JN
was diagnosed with bi polar, mood disorder and PTSD.' Additionally, should JNtest positive for
any substance, visits with the child would be suspended pending the April 2017 Probate Court
date. The Appellant permitted JN to visit with the child prior to JN entering
in December 2016. (Exhibit A, p.2; Testimony JH)

16. At the time of the subject 51Areport, JN was in the
program. (Exhibit A, p.2)

treatt,nent 

17. The Appellant was aware of JN's October 2016 and December 2016 inpatient substance
· abuse treatment. (Testimony Appellant)

18. The 51A report was assigned for a response, pursuant to M.G.L. c. 119, § 51A to JH
(hereinafter "JR") Social Worker from the DCF New Bedford Area Office. (Testimony JH;

. ExhibitB) 



. 
j 

19. According to the Department, JN was in a detoxification program twenty-four (24) days prior
to the reported incident. (Testimony JH)

20. On Wednesday February 22, 2017, the Appellant pennitted JN to have an overnight visit ai
JO's (hereinafter "JO") home. According to JN, JO was a friend ofht'?rs. (Exhibit B, p.8, p.9;

____ Ti=e=st=im=o�nY-A@ellant).1.N..ha.d_heJm...sta)'.ing_v.ithJiliinc.e.J.une_2Q 16. The,A.ppcllant.met.ID�---'----
during the summer of2016� According to the Appellant, JO was an active member of-
- �d had ten (10) years substance free .• For this reason, the Appellant permitted JN to
visit with E. The Appellant admittedly did 'not.Icno\1/him well, but knew that he had custody of
his nine (9) year old son. (Testimony Appellant)

21. The Appellant made the determination to permit JN to have an overnight visit as he felt JN
had been clean for one (1) month and this was enough time. 1 Prior to this, he had permitted day
visits, the week prior there was an overnight visit. (Testimony Appellant)

22. On February 22, 2011, JN called the Appellantduring her visitation with Eat JO's home.2
(Exhibit B, p.9) According to the Appellant, JN caUed at apprmqmately 8:30 pm, after E's
bedtim�. She informed him that she could no longer stay with JO and that JO "pulled strings" to
· get her into a treatment. program, as she was homeless. The Appellant told her that she needed to
get high in order to enter a facility. The AppeHanfand JN got into "a slight argument;" the
Appellant asked if she was getting high. According to the Appellant, he said that he was coming
to get E and to meet him outside. JO then called the Appellant and informed him that JN was not
high and to leave E there. The Department reportedly knew that JO was supervising the visits.
(Testimony Appellant)

23. After the Appellant picked JN and E up on February 23, 20 i 7, the Appellant again told her
that she needed to get high in order to enter a program. JN purchased a bag of heroin while the
Appellant and E went into a store. (Exhibit B, p.9)

24. According �o the Appellant, it was possible that JN obtained drugs while in the convenience
store. (Testimony Appellant)JN initially reported that she got high while in with the 
Appellant and E; JN later recanted this statement. JN again reported that the Appellant would 

. "force her to engage in sexual acts" if she wanted to see E. (Exhibit B, p.9) 

15. At the end of its response, the Department supported the aforementioned report for neglect of
the child by JN and the Appellant. Specific to the Appellant, the Department based this
determination of the following:

• JN's February 22, 2017 telephone call to theAppellant wherein she indicated that she
needed transportation to as she was homeless. (Exhibit B, 
p.8, p.13; Testimony JH)

• The Appellant's acknowledgment that he knew JN was not going to-for

1 The Appellant contended that the Probate Court issued an Order wherein the Department was to be the "relay person" for the 
results of JN's random urine screens. Additionally, the Appellant maiJ:ltained that he received "no help" from the DCF New · ·. 
Bedford Area Office, that the results of JN's urine screens were not released to him, therefore he was unable to address this issue 
and that his "private" information was released to the school department. (Testimony Appellant) 
2 The Appellant testified that the ·date was February 21, 2017. (Testimony Appellant) 



"homelessness" but rather due to her substance abuse. The Appellant's knowledge that 
that JN would not be·admitted to the program absent recent drug use. (Exhibit B, p.8, 
p.13, Testimony ffi; Testimony Appellant) _ · 

• The Appellant permitting JN to care talce for the child overnight on February 22, 2017
absent confirmation that she was sober. The Appellant was aware of JN's repeated
relapses including two (2) inpatient treatment admissions since November 2016 for

----�~piate..dependeilc¥..(Ex.bibit.B,-p.8,--p...l-3.;-T.estimony.JH)'--------,-----------
• Despite a history of•'very concerning and dangerous domestic violence", the Appellant

picked up and drove JN and the child throu�and-the following
morning prior to dropping E off with her babysitter. The most recent incident involved
the Appellant hitting JN's head on the car door, witnessed by the child. The child reported
that. the Appellant and JN were always fighting. These incidents occurred despite the
Appellant and JN being in separate relationships and not residing together. (Exhibit A,
pp.7-10; Exhibit B, pp.1-4; p.8, p.13).

• The Appellant and JN agreeing n:ot''to be together in the presence of {E}'' via a signed
DCF safety contract The Appellant "breached this contract'' when he picked UP the child

-- and JN on February 23, 2017 (E�bitA; p.2; ExhibitB, p.8, p. 9 p.13; Testimony JR) 
• Contrary to the Probate Court agreement, theAppellant failed to terminate JN's yisitation

with the child despite JN's three (3) inpatient admissions into a substance abuse treatment
program. (Exhibit A, p.2, Exhibit B, p.8, p.9, p.13; testimony JR)

• The possibility that the child would be left without a caretaker should the Appellant or JN
be arrested following JN's purchase of heroin and returning to the vehicle; the Appellant
then drove the vehicle to (Exhibit B, p.13; Testimony JR) 

TI1e Department concluded that the aforementioned constituted neglect per its regulations and 
policies. (Exhibit B; Testimony JH) 

26. According to the Appellant, he drove JN to the detoxification program, as he "wanted to see
her go· in himself." When dropped off at the program inllllllllll there was "a scene'; wherein
JN threw a phone at him. (Testimony Appellant) E reportedly had been dropped off a tthe
babysitte11's house. (Exhibit B, p.8) ··

27. After review and consideration of all the evidence, I find that the Department's decision to
support the allegation of neglect was based on reasonable cause and made in conformit

y 

with its
regulations and, policies. Despite knowledge of JN;s historical and ongoing/current issues with
substance abuse and repeated relapses, the Appellant left. E in the care of JN, without evidence
that she was an appropriate caregiver, able to provide adequate supervision and/or other essential
care for E during the February 22, 2017 overnight visit. 110 CMR 2.00, 4.32 . Additio:r;ially;the
following morning, the Appellant transported JN to obtain heroin with the child present in the
vehicle. The Appellant's actions posed a substantial risk to the child's safety and well-being.
DCF Protective Intalce Policy #86-015, (rev. 2/28/2016) No new information provided by the
Appellant detracted from the D�partment's original decision. (Fair Hearing Record)

Applicable Standards 

Caregiver is defined as: 



(1) A child's parent, stepparent or guardian, or any household member entrusted with
responsibility for a child's health or welfare; or

(2) Any other person entrusted with responsibility for a child's health or welfare, whether in the
child's home, a relative's home, a school setting, a child care setting (including babysitting), a
foster home, a group care facility, or any other comparable setting.

_ As such, the term "caregiver" includes, but" is not limited to school teachers, babysitters, school 
-----i-b..-nus,..-dri:vers-and-camp com11>'etors:-'fhe-''care-gtvet'-definition s�broadiyam------

inclusively to encompass any person who at the time in question is entrusted with a degree of 
responsibility for the child. This specifically includes a caregiver who is a child such as a 
babysitter under age 18. 110 CMR 2.00 

Neglect is the failure by a caregiver, either deliberately or through �egligence or inability, to take· 
those actions_ necessary to provide a child with minimally adequate food; clothing; shelter, 
medical care, supervision, emotional stability and growth, or other essential care; malnutrition; 
or failure to thrive. Neglect cannot result solely from inadequate economic resources or be due 
solely to the existence of a handic�pping condition. 110 CMR 2.00 

"[A] presentation of facts which create a suspicion of child abuse is sufficient to trigger the 
requirements of s. 5 lA." Care and Protection of Robert, 408 Mass. 52, 63 (1990) This same 
reasonable cause standard of proof applies to decisions to support allegations under s. 51 B. Id. at 
64; M.G.L. c. 119, s. 51B "Reasonable cause" implies a relatively low standard ofpr_oofwhich, 
in the context of 51 B, serves a threshold function in determining whether there is a need for 
further assessmentand/or intervention. Id. at 64 

"Reasonable cause to believe" means a collection of facts, knowledge or observations which tend 
to support or ate consistent with the allegations, and wp.en viewed in light of the surrounding 
circumstances ru:;i.d credibility of persons providing information, would lead one to conclude that 
a child has been abused or neglected. 110 C:MR 4,32(2) 

A finding of support requires that there be: reasonable cause to believe that a child(ren) was 
abused and/or neglected; and the actions or inactions by the parent(s)/caregiver(s) place the 
child(ren) in danger or pose substantial risk to the child(ren)'s safety or well-being; or the person 
was responsible for the child(ren) being a victim ofsex:ua}.expioitation or human trafficking. 
(DCF Protective Intake Policy #86-015, rev. 2/28/2016) 

"Danger" is defined as a condition in which a caregiver's actions or behaviors have resulted in 
harm to a child or may result in hann to a child in the immediate future. DCF Protective Intake 
Policy #86-015, rev. 2/28/2016 

"Risk'' is defined as the potential for future harm to a.child. DCF Protective Intake Police, (rev. 
2/28/2016) 

To·prevail, an Appellant must show based upon an of the evidence presented at the _hearing,· by a 
preponderance of the evidence that: (a) the Department'sor Provider's decision w� not in 
conformity with the Department's policies and/or regulations and/or statutes and/or caselaw and 
resulted in substantial prejudice to the Appellant, (b) the Department's or Provider's procedural 



actions were not in conformity with the Department's policies and/or regulations, and resulted in 
substantial prejudice to the aggrieved party, (c)

i

fthere is no applicable policy, regulation or 
procedure, that the Department or Provider acted without a reasonable basis or in an 
unreasonable manner which resulted in substantial prejudice to the aggrieved party;or ( d) if the 
challenged decision is a supported report of abuse or neglect, th.a tthe Department has not 
demonstrated there is reasonable cause to believe that a child was abused or neglected and the 

___ _,ac..,..·. afons or inac.tions.h.y Jbe parent(s)Lcaregiy..er(s} .. placeclthe..child(.reaj in danger..or..pose,U----'----
substantial risk to the child(ren)' s safety or well-being; or the person was responsible for the 
child(ren) being a victim of sexual exploitation or human trafficking.110 CMR 10.23; DCF •· 
Protective Intake Policy #86-015, rev. 2/28/2016 

Analysis 

It is undisputed that the Appellant was a caregiver for E. DCF Protective Intake Policy #86-015, 
rev. 2/28/2016 

· ··· · The issue for resolution in this case is whether theAppellant's actions constituted neglectpet the 
Department's regulations and policies. The Department's decision-making was based in large 
part on the Appellant's actions on February 22 and February 23, 2017 and his continued 
involvement with JN; · · 

JN's lengthy and significant struggle with substance. abuse was an undisputed fact of the instant 
case. Despite multiple inpatient substance abuse treatment programs, JN had been unable to 
remain drug free. for a significant period. Due to JN's substance abuse issues, the Appellant 
petitioned and the Probate Court awarded him temporary custody of the child. In the October 12, 

· 2016 Stipulation of the Parties, the Appellant and JN agreed that should the Appellant become
aware of JN's relapse, visitation with the child would be suspended p(?nding the April 2017 Court
date. The Appe�ant was aware that JN received inpatient substance abuse treatment in October
and December 2016. The Appellant allowed visitation between JN and E. During a February 22,
201 7 phone conversation with JN, the Appellant questioned whether JN was high while in the
role of a caregiver for E during an overnight visit The Appellant also knew that JN was planning
to enter a detoxification program and needed to get high in order to do so. The Appellant relied
on informa�ion given by JO, someone he acj.mittedly did not know well, that JN was not using
subst�C?es while caring for ·E at that time. Based solely on this information, the Appellant

. permitted five (5) year old E to remain in JN's care overnight Doing so ·compromised E'�·safety
����

. . . .  , . 

The following morning the Appellant picked up the Appellant; E was with him. The AppeUant
made this· decision despite having signed DCF Safety Plan and· Service Plan th.at there would be
no physical. contact between him and JN. The Appellant and. JN signed the safety plan after the ·
October 2016DCF 51Aresponse and subsequent support decision on behalf of Eby both parties·
due to another incident of domestic vfolence� During this altercation, E was present when the· · ·
Appellant banged JN's head against the car window. ·Despite agreeing to the aforementioned plan
of 110 contact, the Appellant made the decision to transport JN in his vehicle with the child
present. Additionally, JN repeatedly- stated that theApp�llant forced her to engage in sexual acts
if she wanted to visit with JN, suggestive of additional contact.



While the record is absent evidence that the child was exposed to domestic violence on February 
23, 2017, the Appellant had E present in the vehicle when he transported JN to obtain drugs. 
Following JN acquiring the dpigs, she returned to the vehicle. Where and when JN used the 
drugs was unclear as JN recanted her initial statement that she got high while they were all in 

. While the record is absent sufficient evidence to indicate that the child was harmed, 
the Court has determined that the Department's determination of neglect does not require 
evidence of actual injJJIY- to the child..Lmds.a;x Y.,))enattment of Social S.ertlc.es, 439 Mass.J.8_,__ ____ _ 
(2003) The Department had "reasonable cause to believe" that the Appellant's actions provided 
the child with less than "minimally adequate ... supervision, emotionally stability and growth ... " 
as defined by 110 CMR 2.00. Additionally, the Appellant's decision to leave E ill JN's care on 
February 22, 2017 placed the five (5) year old child in danger and his subsequent actions on 
February 23, 2017 posed a substantial risk to the child's safety and well-being. DCF Protective 
Intake Policy #86-015, rev. 2/28/2016 

The Appellant did not present persuasive evidence in this matter to allow for a reversal of the 
Department's support decision for neglect. The undersigned will not pass clmical judgment on 
the Department's broad discretion as delineated in the regulations. 

Conclusion and Order 

The Department's decision to support the 51.A. report for neglect of E by the Appellant is 
AFFIRMED. 

This is the final administrative decision of the Department. If the Appellant wishes to appeal this 
decision, he may do so by filing a complaint in the Superior Court in Suffolk County, or in the 
county in which he resides; within thirty (30) days of the receipt of this decision. (See, M.G.L. c. 
30A, §14.) In the event of an appeal, the Hearing Officer reserves the right to supplement the 
findings. 

!0---/6 ;-- !7
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Carmen Temme · � J 
Administrative Hearing Officer 




