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Procedural Irlformation ,

“The Appellant in this Fair Hearing is Mr. RW (“the Appellant™). The Appellant appeals
the decision of the Department of Children and Families’ (“the Department” or “DCF”)
to support a report of neglect pursuant to Mass. Gen. L., ¢. 119, sec. 51A.-Notice of the
Department’s decision was sent to the Appellant and the Appellant #iled a timely appeal
with the Fau Hearing Office.

The Fair Heanng was held on April 27,2017, and May 24, 2017, at the DCF VanWart
Area Office. The following persons appeared at the Fair Hearing:'

Linda A. Horvath, Esq. Admmisire_xtive Hearing Officer
RW '  Appellant

JO, Esquire Counsel for Appellant

™" DCF Supervisor

" In accordance with 110 CMR 10. 03, the Administrative Hearing Officer attests to
impartiality in this case, having had no direct or mdlrect interest, personal involvement or
bias in this case.

The Fair Heanng was recorded pursuant to DCF regulation 110CMR 10.26.

! The Appellant subpoenaed the mother of his child to the fair hearing. The mother appeared at the first -
hearing date but was not heard as the Appellant requested a new date in order to review his DCF
documentation, which had not been provided to him in a timely manner. The mother did not appear for the
final hearing date of May 24, 2017, Counsel for the Appellant was apprised of his ability to enforce the
subpoena for the mother's testimony in Superior Court.” As of the date of the writing of this decision, there
is no evidence the Appellant took such action.



The following documents were submitted into the record at the Fair Hearing:

For the Department:

Exhibit 1: 1/3/17 51A Report
Exhibit 2: 1/24/17 51B Report

The Appellant did not submit documentary evidence into the hearing record.

Statéinent of the Issue

The issue presented in this Fair Hearing is whether, based upon the evidence and the
hearing record as a whole, and on the information available at the #ime of and subsequent
to the investigation, the Department’s decision or procedural action, in supporting the
51A report, violated applicable statutory or regulatory requirements; or the Department’s
policies or procedures, and resulted in substantial prejudice to the Appellant; if there is no
applicable statute, policy, regulation or procedure, whether the Department failed to act -
with a reasonable basis or in a reasonable manner which resulted ih substantial prejudice
to the Appellant; for a decision to support a report of abuse or neglect, giving due weight
to the clinical judgments of the Department social workers, whether there was reasonable
cause to believe that a child had been abused or neglected, and the actions or inactions by
the parent(s)/caregiver(s) place the child(ren) in danger or pose substantial risk to the
child(ren)'s safety or well-being; or the person was responsible for the child(ren) being a’
victim of sexual exploitation of human trafficleing. Protective Intake Policy #86-015, rev.
2/28/16; 110 CMR 10.05.

Findings of Fact

1. The subject female child of this hearing is "L" ("the child"), who was two (2) years
old at the time of the subject 51A filing referenced below. (Exhibit 1, p.1.) The child
has global delays with multiple diagnoses and is considered "medically complex."
(Exhibit 2, pp.4 and 7.) :

2. The Appellant is the biological father of the child. (Exhibit 1, pp.1 and 2.)

3. The biological mother of the child is Ms. C (or "mother"). (Exhibit 1, pp.1 and 2.)

- The parents are not married. (Testimony of Appellant.) The Appellant was staying
with the mother and child at the time of the 51A filing.* (Id. atp.2.) :

4. The Appellant has DCF history as a child but not as an adult. (Exhibit 1, p.5.)

? The couple and child had previously resided in California. In October, 2016, the mother and child
returned to Massachusetts to be closer to family while the Appellant stayed in California to work. The
Appellant was visiting with them for the holidays when the incident occurred. (Exhibit 2, p.3; Testimony
of Appellant.)



5. On January 3, 2017, the Department received a report pursuant to M.G.L. c. 119, s.
51A, from a mandated reporter, alleging neglect of the child by the Appellant after
following up on a report from a local veterinarian that during a domestic disturbance
at their apartment, the Appellant "head-butted" the mother in the face near her eye,
and kicked the family dog injuring both. The reporter viewed the mother's eye to be
black and blue and the side of her face was swollen. The 80-pound dog had a back

injury rendering the dog's legs immovable; the dog had to be euthanized. The mother
 telephoned the Appellant from the veterinarian's office who heard the mother say,
"Thanks to you, we don't have a dog anymore." (Exhibit1, p.2.)

. The Department screened-in the S1A report for a non-emergency response. (Exhibit
1,p.6.)

. On the day of the incident, the mother woke up to the Appellant "flipping out" on her.
She told him to get out. Believing he was going to take her car, the mother followed
the Appellant out of the apartment into the entryway. This is when the Appellant
head-butted the mother in the face. The Appellant then went into the apartment to get
something and thereafter left. When the mother entered the apartment, the family dog
was "army crawling" toward her and was in pain. She thereafter sought help for the
dog, but did not call the police. (Exhibit 2, p.3.) The child was present in the home
during the subject incident. (Id. at pp.11-12.)

. The mother initially did not want to cooperate fully when speaking with the reporter,
and declined wanting to seek a restraining order against the Appellant, as she did not
want to get him in trouble, and as she believed the Appellant had gone t. ;
(Exhibit 1, p.2; Exhibit 2, p.4.) However, thereafter she obtained a no-abuse order
against the Appellant and did not allow him back into the home; her father also
moved into the apartment with her and the child. (Exhibit 2, p.3.) Mother willingly
signed an emergency service plan agreeing to not allow the Appellant into the home.

(Id. at p.4.)

. On January S, 2017 the DCF Response Worker ("RW") viewed the mother's left eye
to be bruised and swollen.® (Exhibit 2, p-3.) The mother gave the DCF RW examples
of domestic violence in her relationship with the Appellant. The Appellant had hit
the mother in the past and caused bruises. He was also controlling of her and in the
past did not allow her to get her license of a job. While living in! the
mother had contacted a domestic violence shelter but when they had an opening for
her, she did not have a way to get there. His abusive behavior toward her was one
reason she wanted to move back to The night before the subject
incident, the Appellant and mother had gone out to dinner and the Appellant "gave
her permission" to have a drink. (Exhibit 2, p.3.) The mother described the
Appellant as having "a switch in his head and if it goes off he goes into a rage,
yelling, throwing things at her, and hurting himself." (Id. at p.4.)

* The mother's bruised eye was 5till visible nine déys after the subject incident when a social worker at the
office of the child's medical provider made note of it. (Exhibit 2, p.7.)



10.

11.

12.

13.

14.

15.

The RW viewed the child but did not interview her due to her age. (Exhibit 2, p.3;
Testimony of TM.) Although there is no specific evidence as to how cognizant the
child was at that time (Testimony of TM), the RW viewed the mother remove the
child from her pack-n-play where she was initially sleeping, and then sit her on the
floor after she awoke. There is no evidence the child needed assistance to sit up, and
in fact, the RW thereafter 1nterV1ewed the mother at the kitchentable. (Exhibit 2,

p-3.)

The Appellant was arrested following the incident. He informed the reporter he was
frying to leave and did not mean to hurt the mother, and, "I know I fucked up."
(Exhibit 1, p.3.) :

The DCF RW interviewed the Appellant during the response however did not discuss
details of the subject incident due to his pending criminal charges. He denied ,
wanting to continue a relationship with the mother. (Exhibit 2, pp.6; 7—38.) Contrary .
to the mother's report, the Appellant denied a history of domestic violence in his
relationship with her. Contrary to DCF records, he denied a childhood h1story of
abuse or neglect. (_ atp.8.)

The Appellant's credibility is suspect as he gave conflicting information regarding the
injury to the dog. The Appellant denied.to the reporter and at the time of the fair
hearing that he hurt the dog. (Exhibit 1, p.3; Testimony of Appellant.) He informed
the reporter that the veterinarian told him it was common for dogs like theirs to have
back problems. He also initially informed the reporter he was at the vet when the dog
was euthanized, and thereafter changed his story wher confronted with his lie.
(Exhibit 1, p.3.) The Appellant informed the mother that a cabinet fell on the dog
however the RW .verified there were no cabinets or other furniture in the family's
apartment that could have injured the dog. (Exhibit 2, p.3.) In addition, the
Appellant testified that in 2016, the dog was involvedin a car accident while with
them and was never physically the same after that and was less adventurous.
(Testimony of Appellant.) -

On January 24, 2017, the Department supported the aforementioned report, in
accordance with M.G.L. c. 119, s. 51B, for neglect on behalf of the child by the
Appellant® due to an act of domestic violence to the mother causing an injury to her
eye, and violence upon the family dog, causing the dog to be euthanized; the
Appellant fled the home after the incident. The child was present in the home at the
time. This wasnot an isolated incident of domestic violence in the couple's
relationship. (Exhibit 2, pp.11 and 12.)

The Department opened the family for services following the support decision(s).
(Exhibit 2, p.12.)

* The Departrent also supported the mother for neglect. (Exhlblt 2, pp 11-12.) She is not an Appellant in
this hearing.



16. Based upon a review of the evidence presented in its entirety, the Appellant was
unable to take those actions necessary to provide L with minimally adequate
emotional stability and growth, and the actions by the Appellant posed a substantial

 risk to the child's safety and well-being. (DCF Protective Intake Pohcy #86-015, rev.
2/28/16; See, Analysis.)

Applicable Standards

“To “support™ a report of abuse or neglect, the Department must have reasonable cause to
believe that an incident of abuse or neglect by a caregiver occurred and the actions or
inactions by the parent(s)/caregiver(s) placed the child(ren) in danger or posed substantial
risk to the child(ren)’s safety or well-being; or the person was responsible for the
child(ren) being a victim of sexual exploitation or human trafficking. 110 CMR 2.00 and
4.32; DCF Protective Intake Policy #86-015, rev. 2/28/16

“Reasonable cause to believe” means a collection of facts, knowledge or observations
which tend to support or are consistent with the allegations, and when viewed in light of
the surrounding circumstances and credibility of persons providing information, would
lead one to conclude that a child has been abused or neglected. 110 CMR 4.32(2).
Factors to consider include, but are not limited to, the following: direct disclosure by the
child(ren) or caretaker; physical evidence of injury or harm; observable behavioral
_indicators; corroboration by collaterals (e.g. professionals, credible family members);
and the social worker’s and supervisor’s clinical base of knowledge. 110 CMR 4.32(2).

“Reasonable cause” implies a relatively low standardwf proof which, in the context of
51B, serves a threshold function in determining whether there is a need for further
assessment and/or intervention. Care and Protection of Robert, 408 Mass. 52, 63-64
(1990). “[A] presentatlon of facts which create a suspicion of child abuse is sufficient to
trigger the requirements of s. 51A. Id. at 63. This same reasonable cause standard of -
‘proof applies to decisions to support allegaions under s. 5IB. Id. at 64; M.G.L. c. 119, s.
51B.

“Neglect” is defined as failure by a caregiver, either deliberately or through negligence or

inability, to take those actions necessary to provide a child with minimally adequate food,
clothing, shelter, medical care, supervision, emotional stability and growth, or other

~ essential care; malnutrition; or failure to thrive. Neglect cannot result solely from

inadequate economic resources or be due solely to the existence of a handlcappmg

condison. Protective Intake Pohcy #86-015, rev. 2/28/16.

"Caregiver"
(1) A child’s parent, stepparent or guardian, or any household member entrusted
. with responsibility for a child’s health or welfare; or
(2) Any person entrusted with responsibility for a child’s health or welfare,
whether in the child’s home, relative’s home, a school setting, a child care



setting (including babysitting), a foster home, a group care facility, or any
other comparable setting.

As such, the term “'caregiver” includes, but is not limited to school teachers, babysitters,
school bus drivers, and camp counselors. Protective Intake Policy No. 86-015 (rev.
02/28/2016)

To prevail at a Fair Hearing, an Appellant must show based upon all evidence presented
at the hearing, by a preponderance of the evidence that the Department’s decision or
ptocedural action was not in conformity with the Department’s policies and/or
regulations and/or statutes and/or case law and resulted in substan#al prejudice to the
Appellant. If there is no applicable policy, regulation or procedure, the Appellant must
show by a preponderance of the evidence that the Department acted without a reasonable
basis or in an unreasonable manner, which resulted in substantial prejudice to the
Appellant. If the challenged decision is a supported report of abuse or neglect, the
Appellant must show that the Department has not demonstrated there is reasonable cause
to believe that a child was abused or neglected, and the actions or inactions by the
parent(s)/caregiver(s) placed the child(ren) in danger or posed substantial risk to the
child(ren)’s safety or well-being; or the person was responsible for the child(ren) being a
victim of sexual exploitation or human trafficking. 110 CMR 10.23; DCF Protectlve
Intake Pohcy #86-015, rev. 2/28/16.

Aﬁalysis

- As the child's father, the Appellant is deemed a "careglver pursuant to DCF Protective
Intake Policy #86-015, rev. 2/28/16.

The Appellant argued that he did not purposefully head-butt the mother as she described,
and it was the mother who was the aggressor at the time of the subject incident, as well as
during past domestic disturbances between them. The Appellant pointed out that during
“the DCF response, the mother had mental health diagnoses and was not medicated for
such, intimating that this was a contributing factor in the subject incident. The Appellant
testified that at the time of the incident the mother was short-tempered because she had
drank alcohol the night before, and he had told her he wanted to end their relationship.
The mother wanted to talk things out but the Appellant did not want to; instead he walked
. away and she followed him. According to the Appellant, the mother put herself between
him and the door and he #ied to. "rock her aside" to get by. He thereafter went to get
. some valuables and went to the main door in order to leave when the mother and he
started a "pushing game" during which their "heads met"; he had no malicious intent to
hit mother's head. He then left the home and she let him go. The Appellant also denied
injuring the dog during the incident and argued that there were no witnesses to this
happening, including the mother.

The Appellant's arguments in this regard are not persuasive. Although there is often
some degree of conflicting statements between parties involved in a domestic dispute (i.e.



- "he'said, she said"), the Appellant's statements to the reporter and to the mother
~- contemporaneously with the event are deemed the most credible. (See, Findings of Fact
#11, #13, and the mother's statement to the Appellant on the phone in #5.) The bruise to
the mother's eye/face was significant and still visible nine days after the incident; this
evidences more than just the parties "heads meeting." In addition, the Appellant's denial
of hurting the dog (another example of violence in the home), is not credible based upon
_ his lack of credibility in various explanations as to how the dog physically declined to the
degree he had to be euthanized on the day of the incident. There is no evidence that the
dog was not functioning fine prior to the incident, and thereafter the evidence is such that
he/she was unable to walk following the Appellant's departure from the home.

The Appellant also argued that simply because the child was in the home when the -
alleged incident took place (he testified the child was in her playpen in the mother's
room), she was not neglected because there is no evidence of how cognizant the child-
was of what was going on in her surroundings, and she could not express herself in order
for DCF to determine such. However, our courts have repeatedly recognized that
witnessing domestic violence has a profound impact on the development and well being
of children and constitutes a “distinctly grievous kind of harm.” Custody of Vaughn, 422
Mass. 590, 595, 664 N.E.2d 434, 437 (1996); Adoption of Ramon, 41 Mass. App. Ct.
709, 714 (1996). Even with no indication or evidence that a child has been injured, either
physically or emotionally by the domestic violence, the state need not wait until a child
has actually been injured before it intervenes to protect a child. Custody of a Minor, 377
Mass. 879, 389 N.E.2d 68, 73 (1979). Considering the type and degree of injuries to the
mother and the family dog in this matter, along with mother's statements of examples of
past domestic violence in her relationship with the Appellant the Department was
appropnately concerned with the possibility of ongomg domestic v1olence by the
Appeltant.’®

In light of the totality of evidence in this case, as discussed above and inthe detailed
Findings of Fact, the Department had reasonable cause to support the allegation of _
neglect of the child in this matter, and the actlons by the Appellant posed a substantial
risk to the child's safety and well-being.

ey Conclusion

The Department’s decision to support the 51A report of January 3, 2017 for neglect on
behalf of the subject child is AFFIRMED.

This is the final administrative decision of the Department. If the Appellant wishes to
appeal this decision, she may do so by filing a complaint in the Superior Court for the

* The Department supports individuals for neglect when the caregiver fails to provide minimally adequate
care to children in situations of ongoing domestic violence in the presence of children. The definition of
domestic violence found in the Department's policy is "A pattern of coercive control that one partner
. exercises over another in an intimate refationship. While relationships involving domestic violence may
differ in terms of the severity of abuse, control is the primary goal .of offenders. Domestic violence is not
defined by a single incident of violence or only by vzolem‘ acts." Protective Intake Policy #86-015.
(Empha51s added.)



county- in which the Appellant lives within thirty (30) days of the receipt of this decision.
(See, M.G.L. c. 304, s. 14.) In the event of an-appeal, the Hearing Officer reserves the
right to supplement the Findings of Fact.
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