Where the school failed to provide the software needed to perform coursework until after the originally approved training program completion date, and the claimant exercised due diligence in pursuing the software and performing coursework upon receiving it, he was entitled to an extension of Section 30 benefits.
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BOARD OF REVIEW DECISION
Introduction and Procedural History of this Appeal 

The claimant appeals a decision by Joan Berube, a review examiner of the Department of Unemployment Assistance (DUA), to deny an extension of unemployment training benefits.  We review, pursuant to our authority under G.L. c. 151A, § 41, and reverse.  

The claimant separated from employment and became eligible for unemployment benefits, effective August 31, 2014.  He subsequently filed an application for an extension of benefits to attend a training program from March 23, 2015 through May 15, 2015, pursuant to G.L. c. 151A, § 30(c) (“Section 30 benefits”), which was approved.  However, when he filed a revised Section 30 application for a further extension of benefits until June 30, 2015, the DUA denied his request, in a determination dated May 20, 2015.  The claimant appealed the determination to the DUA hearings department.  Following a hearing on the merits, attended by the claimant, the review examiner affirmed the agency’s determination and denied an extension of benefits after May 25, 2015
, in a decision rendered on July 9, 2015.  We accepted the claimant’s application for review.
Additional training benefits were denied after the review examiner determined that the claimant had not established that he was participating in the training program on a full time basis, and, thus, was disqualified under G.L. c. 151A, § 30(c) and 430 CMR 9.05(2)(b) and 9.04(1).  After considering the recorded testimony and evidence from the hearing, the review examiner’s decision, and the claimant’s appeal, we remanded the case to the review examiner to obtain further evidence about when the claimant was finally provided with the software needed to perform his coursework and when he would complete the program in light of the delay.  The claimant attended the remand hearing.  Thereafter, the review examiner issued her consolidated findings of fact.  Our decision is based upon our review of the entire record.
The issue before the Board is whether the review examiner’s conclusion that the claimant is not entitled to an extension of his end date to participate in an approved Section 30 training program is supported by substantial and credible evidence and free from error of law, where the consolidated findings provide that his school’s failure to provide software delayed the claimant from performing the necessary coursework and caused his completion date to be moved to September 27, 2015.
Findings of Fact
The review examiner’s consolidated findings of fact and credibility assessments are set forth below in their entirety:
1. The claimant established an initial claim for benefits with an effective date of 8/31/14. 

2. On 1/23/15, the claimant submitted an application for benefits under Section 30(c). The claimant enrolled in an online AutoCAD course offered through Salem State University.  When completing the university’s portion of the Training Opportunities Program application, the associate director wrote that the course would run for the 8-week period of 3/23/15 through 5/15/15 and that the claimant would complete 20 hours of training per week.  The DUA approved the claimant’s application. 

3. The course in which the claimant enrolled was taught by an instructor working for an online training business which was contracted by the University.  The University provides students a certificate upon successful completion of the course. 

4. The claimant was required to be logged in to the course web site at least 20 hours per week.  The claimant was required to read training material, view accompanying videos, and complete exercises.  The claimant found that he was unable to access the exercises.  On 4/2/15, the claimant notified the course instructor that he was able to log in but was awaiting the license information necessary to access the exercises.  The instructor responded, telling the claimant that she was uncertain how long it would take for the vendor to provide the license information but he should continue reading and viewing the videos and complete the exercises when he was able to access them. 

5. The instructor told the claimant on an unknown date that he should deal with her and not with the University. 

6. On 5/8/15, the claimant forwarded the instructor’s email response from 4/2/15 to the associate director.  The associate director told the claimant that she would email the instructor right away. 

7. On 5/12/15, the claimant requested the associate director provide him a letter for the DUA.  The associate director wrote in the letter: “Due to difficulty in obtaining access to the software along with access codes (vendor provider issues), he is requesting an extension of his end date.  The amended end date is June 30, 2015.” 

8. The claimant was told by the course instructor that the deadline for completion of the course material would be in September, 2015. 

9. On 5/12/15, the claimant sent an email message containing screen shots of error messages to the help desk staff responsible for assisting customers with the download, installation and activation of software. 

10. On 5/20/15, the DUA issued a Notice of Disqualification, finding the claimant ineligible for an extension of the end date for benefits under Section 30(c). 

11. On 5/21/15, the claimant signed an appeal request form.  On the appeal request form, the claimant wrote: “On the course start date 03-23-15, was directed by the autocad instructor to continue in the course reading conten (sic) and viewing (video). Software along access code from the vendor provider just came to me last few days. (email attached).” 

12. On 6/10/15, the claimant sent an email message to a case manager in which he wrote: “Very busy with the classes because I did receive the autocad software very late. Still have a lot to do.” 

13. The claimant found that 80% of his coursework involved the completion of the exercises.  The claimant was unable to begin this part of the coursework until approximately 5/20/15 when he received the software.  Between the date on which he received the software and 6/25/15, the claimant completed 11 or 12 of the 51 chapters required to complete the course. 

14. On 7/21/15, the associate director wrote a letter on the claimant’s behalf requesting an extension of his end date to 9/27/15.  The claimant’s expected training program end date is 9/27/15. 

Credibility Assessment:
The Board of Review requested that in order to determine the date on which the claimant was provided full access to the software needed to perform the required coursework exercises that the claimant review his emails or refer to Exhibit 5 to refresh his memory. In his written appeal which is Exhibit 5, the claimant wrote that he had received the software in the few days prior to completing the appeal document; the document was signed and dated 5/21/15.  Cast in a light most favorable to the claimant, that statement establishes that the claimant had access to the software no later than 5/20/15. The evidence submitted by the claimant suggests that the claimant had the software and contacted the help desk staff on 5/12/15 regarding error messages he encountered.  During the remand hearing, the claimant presented an email message written on 6/10/15 which he claimed as proof of his having gained access to the software on 6/9/15.  The claimant wrote in the email message dated 6/10/15 that he received the software “very late”; he did not write that he just received the software one day earlier nor did he provide any other specific date.  Yet, in his testimony at the remand hearing the claimant testified that he received the software on 6/9/15.  The claimant also wrote on the email document before submitting to the Hearings Office (Remand Exhibit 4, page 8) that he “got the software 06-09-15.”   When it was pointed out to the claimant that he previously claimed to have received the software a few days prior to completing the appeal form in May, he altered his testimony stating that he received the software in May but had problems using it until 6/9/15.  The claimant provided evidence which showed contact with the help desk staff on 5/12/15; he did not provide any other evidence to show that he received the software or encountered any problems with its use after 5/21/15. The claimant’s inconsistent testimony diminished his credibility on this point. The weight of the evidence established that the claimant had access to the software by 5/20/15.
Ruling of the Board
In accordance with our statutory obligation, we review the decision made by the review examiner to determine: (1) whether the consolidated findings are supported by substantial and credible evidence; and (2) whether the review examiner’s original conclusion is free from error of law.  Upon such review, the Board adopts the review examiner’s consolidated findings of fact and deems them to be supported by substantial and credible evidence.  However, as discussed more fully below, we reject the review examiner’s legal conclusion that this was a self-paced, open-ended program and that the claimant is not entitled to an extension of training benefits.  
This case is governed by G.L. c. 151A, § 30(c), which relieves claimants who are enrolled in approved training programs of the obligation to search for work and permits extensions of up to 26 weeks of additional benefits.  The procedures and guidelines for implementation of training benefits are set forth in 430 CMR 9.00-9.09.  Under G.L. c. 151A, § 30(c), it is the claimant’s burden to prove that he fulfills all of the requirements to receive a training extension.  After remand, we believe that the claimant has satisfied his burden.
Consolidated Finding #2 provides that the DUA originally approved the claimant’s application to participate in a full-time AutoCad course that was to run from March 23, 2015 through May 15, 2015.  However, the claimant was unable to complete the program on time because the school’s vendor was unable to provide the claimant with the software necessary to perform 80% of his coursework until approximately May 20, 2015—a week after the originally approved completion date.  (Consolidated Findings # 4 and # 13.)  We note that the delay was not owing to the claimant’s lack of effort.  During the approval period, he actively tried to access the software by contacting his instructor, the help desk staff, and the school’s associate director.  (See Consolidated Findings ## 4 – 6, and 9.)
We have previously declined to penalize students when a school error interfered with their ability to meet the Section 30 requirements.  See, e.g., Board of Review Decision 0011 8123 90 (February 20, 2015) (nursing assistant school personnel had incorrectly informed the claimant that the school was approved to participate in the Section 30 Program at the time she enrolled); and Board of Review Decision 0015 3668 03 (September 24, 2015) (claimant prematurely withdrew from her approved training program because her college advisor incorrectly informed her that she had already met the degree requirements).
  In the present case, the claimant was unable to meet the originally approved Section 30 completion date because of the school’s failure to deliver the licensed software.  Since the record shows that the claimant exercised due diligence, not only to get the software, but to complete his assignments upon finally receiving it in late May
, a reasonable extension until September 27, 2015 is warranted.
We, therefore, conclude as a matter of law that the claimant is entitled to a further extension of benefits pursuant to G.L. c. 151A, § 30(c). 
The review examiner’s decision is reversed.  The claimant is entitled to receive an extension of Section 30 benefits from May 16, 2015 through September 27, 2015, if otherwise eligible.
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Member Stephen M. Linsky, Esq. did not participate in this decision.

ANY FURTHER APPEAL WOULD BE TO A MASSACHUSETTS STATE DISTRICT COURT OR TO THE BOSTON MUNICIPAL COURT

(See Section 42, Chapter 151A, General Laws Enclosed)

The last day to appeal this decision to a Massachusetts District Court is thirty days from the mail date on the first page of this decision.  If that thirtieth day falls on a Saturday, Sunday, or legal holiday, the last day to appeal this decision is the business day next following the thirtieth day.

To locate the nearest Massachusetts District Court, see:  

www.mass.gov/courts/court-info/courthouses
Please be advised that fees for services rendered by an attorney or agent to a claimant in connection with an appeal to the Board of Review are not payable unless submitted to the Board of Review for approval, under G.L. c. 151A, § 37.

ab/jv
� The date of May 25, 2015 appears to be a typographical error, because DUA had originally determined that the claimant was approved for Section 30 benefits through May 15, 2015.


� Board of Review Decisions 0011 8123 90 and 0015 3668 03 are unpublished decisions, available upon request.  For privacy reasons, identifying information is redacted.


� See Consolidated Finding #12 and Exhibit 8, which shows a marked increase in the claimant’s AutoCad on-line study time in June as compared to March – early May.  Although not explicitly incorporated into the review examiner’s findings, Exhibit 8 is part of the unchallenged evidence introduced at the hearing and placed in the record, and it is thus properly referred to in our decision today.  See Bleich v. Maimonides School, 447 Mass. 38, 40 (2006); Allen of Michigan, Inc. v. Deputy Dir. of Department of Employment and Training, 64 Mass. App. Ct. 370, 371 (2005).
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