Temporary help firm employee was not disqualified under G.L. c. 151A, § 25(e), where the claimant requested a new assignment well before she filed a claim for unemployment benefits.   
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BOARD OF REVIEW DECISION
Introduction and Procedural History of this Appeal 

The claimant appeals a decision by Christopher Renaud, a review examiner of the Department of Unemployment Assistance (DUA), to deny unemployment benefits.  We review, pursuant to our authority under G.L. c. 151A, § 41, and reverse. 

The claimant separated from her position with the employer on September 26, 2014.  She filed a claim for unemployment benefits with the DUA, which was approved in a determination issued on January 10, 2015.  The employer appealed the determination to the DUA hearings department.  Following a hearing on the merits, attended only by the employer, the review examiner overturned the agency’s initial determination and denied benefits in a decision rendered on February 18, 2015.  We accepted the claimant’s application for review.
Benefits were denied after the review examiner determined that the claimant voluntarily left employment without good cause attributable to the employer or urgent, compelling, and necessitous reasons and, thus, was disqualified, under G.L. c. 151A, § 25(e)(1).  After considering the recorded testimony and evidence from the hearing, the review examiner’s decision, and the claimant’s appeal, we remanded the case to the review examiner to allow the claimant an opportunity to present evidence.  Both parties attended the remand hearing.  Thereafter, the review examiner issued his consolidated findings of fact.  Our decision is based upon our review of the entire record. 

The issue before the Board is whether the review examiner’s conclusion that the claimant voluntarily quit her employment by failing to request a new assignment is supported by substantial and credible evidence and is free from error of law, where the consolidated findings after remand show that the employer ended the claimant’s last assignment and the claimant requested a new assignment before applying for unemployment benefits.
Findings of Fact
The review examiner’s consolidated findings of fact and credibility assessments are set forth below in their entirety:
1. The claimant worked full-time as a production worker for a client company most recently from 09/02/14 until the completion of her assignment on 09/26/14. 

2. The claimant was an employee of the instant employer, a temp agency, until her separation on 09/26/14. 

3. The claimant last worked for the employer on 09/25/14. 

4. The employer maintains a policy which states that all employees must contact the employer at the completion of their assignment, to seek new work prior to filing for unemployment benefits. 

5. The claimant was aware of the policy, as she signed for acknowledgment of same upon hire. 

6. The claimant’s assignment ended on 09/26/14, when an account manager (employee of the instant employer) contacted the claimant by telephone to tell her that the assignment had ended. 

7. On 10/03/14 the claimant notified the employer that she would be traveling out of the country until 10/08/14. The employer responded by telling the claimant to call when she returned. 

8. On 10/13/14 the claimant notified the employer that she was back and seeking work. 

9. On 10/14/14 the employer offered the claimant a job, which the claimant declined due to transportation issues (Remand Exhibit #6, page 3). 

10. On 10/15/14 the claimant began working for a different temporary employment agency, which she continued to do until 12/09/14, at which time that assignment ended and she filed her claim for unemployment benefits. 

11. The claimant did not request a new assignment any time after 10/14/15 before filing a claim for unemployment benefits in December. 

Credibility Assessment: 

The claimant disputes that she declined an assignment on 10/14/14. However, the documentary evidence/business record submitted by the employer was found to be more reliable. But for the claimant notifying the employer of her not having a car or any way to get to/from a second shift job, the employer would have no way of knowing that information, and it would be unlikely to come up in conversation but for the offering of an assignment.
Ruling of the Board
In accordance with our statutory obligation, we review the decision made by the review examiner to determine: (1) whether the consolidated findings are supported by substantial and credible evidence; and (2) whether the review examiner’s original conclusion is free from error of law.  Upon such review, the Board adopts the review examiner’s consolidated findings of fact, except as follows.  Consolidated Finding # 10 inaccurately states that the claimant began working for a different temporary employment agency “on 10/15/14.”  The undisputed testimony from the claimant is that, while she accepted an offer of employment from a different employer on October 15, 2014, she did not begin work in that position until October 27, 2014.
  In adopting the remaining findings, we deem them to be supported by substantial and credible evidence.  However, as discussed more fully below, we conclude that the consolidated findings of fact establish that the claimant separated from this job for non-disqualifying reasons, in that the employer laid her off from her most recent assignment, and she requested a new assignment before applying for benefits.
The first question in this case is whether the claimant quit, as the review examiner initially held, or instead was terminated by the employer.  Consolidated Finding # 6 makes it clear that the employer initiated the separation in the first instance, by telephoning the claimant on September 26, 2014, and informing her that the assignment was over.  The underlying record reinforces the implication in Finding # 6 that the separation was initiated by the employer, as it was clear from both parties’ testimony that the claimant had not expected that the assignment to end on that date, and that the unanticipated termination was requested by the client company.
  September 25, 2014 was the claimant’s last day of work for the employer.
Since the employer initiated the claimant’s separation from work on September 26, 2014, the separation would be normally be analyzed as a discharge.  However, because the claimant was employed by a temporary help agency, her situation is subject to the following portion of G. L. c. 151A, § 25(e):

A temporary employee of a temporary help firm shall be deemed to have voluntarily quit employment if the employee does not contact the temporary help firm for reassignment before filing for benefits and the unemployment benefits may be denied for failure to do so.  Failure to contact the temporary help firm shall not be deemed a voluntary quitting unless the claimant has been advised of the obligation in writing to contact the firm upon completion of an assignment.

After the initial hearing, at which only the employer offered testimony, the review examiner found that the claimant had failed to comply with her duty to request a new assignment before applying for unemployment benefits.  Accordingly, in line with the above statutory provision, he concluded that the claimant had voluntarily quit her job.  The initial findings, however, did not include three critical facts that came to light at the remand hearing and were incorporated into the consolidated findings: (1) the claimant had a direct conversation with the employer at the time the employer informed her the assignment had been terminated, (2) the claimant specifically requested a new assignment on October 13, 2014, and (3) the claimant did not apply for unemployment benefits until December 9, 2014.  This Board has previously held that direct communication between the claimant and the employer at the time an assignment ends can satisfy the statutory purpose underlying the requirement that a temporary employee contact his/her temporary employer for reassignment, which is to give the employer an opportunity to continue the claimant’s employment.  See, e.g., BR-122974 (Oct. 26, 2012)
.  In addition, the claimant in this case specifically and affirmatively requested a new assignment on October 13, well before she applied for benefits on December 9.  The claimant’s separation therefore cannot “be deemed a voluntary quitting,” under the above-quoted portion of G.L. c. 151A, 21 § 25(e).
Since the employer initiated the claimant’s separation from employment on September 26, 2014, her qualification for benefits is governed by G.L. c. 151A, § 25(e)(2), which provides, in pertinent part:

No waiting period shall be allowed and no benefits shall be paid to an individual under this chapter . . . (e) For the period of unemployment next ensuing . . . after the individual has left work . . . (2) by discharge shown to the satisfaction of the commissioner by substantial and credible evidence to be attributable to deliberate misconduct in wilful disregard of the employing unit’s interest, or to a knowing violation of a reasonable and uniformly enforced rule or policy of the employer, provided that such violation is not shown to be as a result of the employee’s incompetence . . .

In this case, the employer does not contend that the claimant engaged in any rule violation or misconduct resulting in her separation from employment.  Indeed, the employer remained willing to offer the claimant new work/assignments.  Rather, the separation occurred because the client ended the assignment and the employer apparently did not have another assignment available at that time.  The findings, and the underlying record, show that the first communication between the parties after the September 26 communication was initiated by the claimant on October 3, 2014, when she informed the employer that she would be unavailable for the next several days because she was traveling outside the country.  As such, the separation was in the nature of a layoff, which is not disqualifying.

In reaching our conclusion, we are aware that the claimant was unavailable for assignments from October 3 through October 13, 2014, that she declined an assignment that was offered to her on October 14, and that she was not available for assignments from this employer beginning on October 15, because she had accepted work from a different employer from which she was separated on December 9, 2014.  These facts do not detract from our analysis of the issue before us, i.e., whether the claimant separated from the instant employer on September 26, 2014, for non-disqualifying reasons.
  It is in the nature of temporary help employment that there may be intermittent periods of unemployment, akin to layoffs, during which suitable assignments are not available.  As reflected in Section 1131 of the DUA’s Service Representatives’ Handbook, the agency has long analyzed a claimant’s rejection of new assignments offered during these periods of unemployment under G.L. c. 151A, § 25(c), which provides, in pertinent part:
No waiting period shall be allowed and no benefits shall be paid to an individual under this chapter for—

(c)  Any week in which an otherwise eligible individual fails, without good cause, … to accept suitable employment whenever offered to him, and for the next seven consecutive weeks in addition to the waiting period provided in section twenty-three …

While the question of whether the claimant declined suitable work for good cause under the above provision is not properly before us, we observe that the review examiner’s consolidated findings make it extremely unlikely that the claimant’s declining work on and after October 14, 2014, would affect her eligibility for benefits.  Since the claimant accepted a new position on October 15, she clearly would have had good cause to refuse offers from the instant employer after that date.
  As to the assignment offered to the claimant on October 14, 2014, Consolidated Finding # 9 and the underlying record suggest that the claimant’s lack of adequate transportation would have given her good cause for refusing what was, in effect, unsuitable work.  Even if the claimant were found to have declined a suitable assignment, however, and therefore been disqualified for eight weeks, the period of disqualification would have ended on December 6, 2014.  Thus, it would not have affected her eligibility for benefits based upon the claim she filed on December 9, 2014. 

We, therefore, conclude as a matter of law that the claimant is eligible for benefits, pursuant to G.L. c. 151A, § 25(e).

The review examiner’s decision is reversed.  The claimant is allowed benefits for the week beginning December 7, 2014, and for subsequent weeks if otherwise eligible.
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Member Charlene A. Stawicki, Esq. did not participate in this decision.
ANY FURTHER APPEAL WOULD BE TO A MASSACHUSETTS STATE DISTRICT COURT OR TO THE BOSTON MUNICIPAL COURT
(See Section 42, Chapter 151A, General Laws Enclosed)

The last day to appeal this decision to a Massachusetts District Court is thirty days from the mail date on the first page of this decision.  If that thirtieth day falls on a Saturday, Sunday, or legal holiday, the last day to appeal this decision is the business day next following the thirtieth day.

To locate the nearest Massachusetts District Court, see:  

www.mass.gov/courts/court-info/courthouses
Please be advised that fees for services rendered by an attorney or agent to a claimant in connection with an appeal to the Board of Review are not payable unless submitted to the Board of Review for approval, under G.L. c. 151A, § 37.
JN/rh
� We take administrative notice that the claimant’s testimony as to the date she began her subsequent employment (October 27, 2014) is consistent with the information contained in the claimant’s employment record in the DUA’s electronic UI-Online system.


� We have supplemented the findings of fact, as necessary, with the unchallenged evidence before the review examiner.  See Bleich v. Maimonides School, 447 Mass. 38, 40 (2006); Allen of Michigan, Inc. v. Deputy Dir. of Department of Employment and Training, 64 Mass. App. Ct. 370, 371 (2005).


� Board of Review Decision BR-122974 is an unpublished decision, available upon request.  For privacy reasons, identifying information is redacted.


� As to the period of the claimant’s out of state travel between October 3 and October 13, 2014, we note that the claimant has not sought benefits; she did not file for benefits until December 9, 2014, and the effective date of her claim is December 7, 2014.


� Although the claimant did not actually begin the new job until October 27, she testified without rebuttal at the remand hearing that she was required to attend an orientation at some point in between accepting and beginning the assignment.
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