The full-time work offered by the employer is not suitable because it requires long periods of standing, which is detrimental to the claimant’s health given her chronic lower back pain. The claimant is in partial unemployment because she is working part-time, her earnings are less than her weekly benefit rate plus earnings disregard, and she is accepting all suitable work offered by the employer.
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BOARD OF REVIEW DECISION

Introduction and Procedural History of this Appeal 

The claimant appeals a decision by Richard Conway, a review examiner of the Department of Unemployment Assistance (DUA), to deny unemployment benefits.  We review, pursuant to our authority under G.L. c. 151A, § 41, and reverse.  

The claimant filed a claim for unemployment benefits with the DUA on October 7, 2014, after she was laid off by her full-time employer on October 1, 2014.  On November 3, 2014, the agency determined that the claimant was entitled to partial benefits, under G.L. c. 151A, §§ 29(b) and 1(r), beginning on October 5, 2014, and thereafter if otherwise eligible.  The instant part-time subsidiary employer appealed the determination to the DUA hearings department.  Following a hearing on the merits, attended only by the employer, the review examiner overturned the agency’s initial determination and denied benefits in a decision rendered on December 6, 2014.  We accepted the claimant’s application for review.
Benefits were denied after the review examiner determined that, pursuant to G.L. c. 151A, 
§§ 29(a), 29(b), and 1(r),  the claimant was neither in total nor partial unemployment, because she was refusing an offer of suitable full-time work from the instant employer and, thus, was not entitled to benefits.  After considering the recorded testimony and evidence from the hearing, the review examiner’s decision, and the claimant’s appeal, we remanded the case to the review examiner to give the claimant an opportunity to testify and present other evidence.  We subsequently remanded a second time to obtain additional testimony and other evidence pertaining to the claimant’s employment history and the suitability of full-time work with the instant employer.  Thereafter, the review examiner issued his consolidated findings of fact.  Our decision is based upon our review of the entire record. 
The issue on appeal is whether the review examiner’s conclusion that the claimant was neither in total nor partial unemployment because she was refusing an offer of suitable full-time work from the instant employer is supported by substantial and credible evidence and is free from error of law, where, after remand, the review examiner found that the claimant’s refusal was due to a medical condition. 
Findings of Fact
The review examiner’s consolidated findings of fact and credibility assessments are set forth below in their entirety:
1. The claimant, for years, worked full-time hours as a Process Cable Worker weekdays, 40 hours per week at a rate of $8.50 per hour for another employer’s electronics assembly company until she was laid off on 10/01/14. The claimant began work at the electronics company on 05/15/06, and she was laid off in 2010 and recalled in November of 2012 before being permanently laid off on 10/01/14. 

2. The electronics assembly work was done sitting at a table. The claimant’s job tasks at the electronics company were to sit in a work area using a hot iron to bind cable wire. Work the claimant did while sitting does not negatively impact the claimant’s chronic lower back pain. 

3. The claimant began working for this employer’s thrift center weekend hours on 10/13/12, and she continues to work for this employer as a Floor Person/ Cashier. The claimant must work a part-time schedule of hours 13 hours per week at a rate of $8.00 per hour for this employer because her doctor informed her that the standing nature of this work negatively impacts the claimant’s back injury if it is more than 13 hours per week. 

4. The thrift center employer at all times had full-time work available to the claimant but the claimant was medically not able to work more than 13 hours per week doing the standing related tasks of a Cashier/Floor Person. The claimant’s job tasks involved picking up dropped clothing and hangers and placing it back on the store hooks. The claimant knew from working at the thrift shop that there was no light duty position.
5. At the time the claimant filed her claim the claimant wanted to work full-time in a position where she would be sitting and not standing. The claimant did not want to work full-time for the thrift center employer because she had back pain issues that make standing for long periods difficult. 

6. The claimant told her immediate supervisor about her health issues and provided the supervisor with medical documentation. 

7. This part-time employer was willing to offer work accommodations to the claimant such as frequent breaks to encourage her to work full-time hours at the thrift store. The claimant did not believe that working more than 13 hours at the thrift shop even with breaks would be safe given her back injury. 

8. The claimant never told the thrift store employer that she had been separated from her full-time job at the electronics assembly employer. 

9. The claimant never requested more hours from her part-time employer because she already was working the maximum amount of standing work per her doctor’s recommendations, and she was seeking other full-time sit down work. 

10. In the distant past the claimant had worked as a general hotel worker prior to her back injury. 

11. The claimant filed a claim for unemployment benefits effective 10/05/14. 

Ruling of the Board
In accordance with our statutory obligation, we review the examiner’s decision to determine: (1) whether the consolidated findings of fact are supported by substantial and credible evidence; and (2) whether the ultimate conclusion that the claimant is not entitled to benefits is free from error of law.  Upon such review and as discussed more fully below, the Board adopts the review examiner’s consolidated findings of fact.  In adopting these findings, we deem them to be supported by substantial and credible evidence.  However, as discussed more fully below, we conclude that the findings support an award of benefits. 
Resolution of the matter before requires an analysis of G.L. c. 151A, § 29(b), which authorizes benefits to be paid to those in partial unemployment.  Partial unemployment is defined at G.L. c. 151A, § 1(r)(1), which provides, in relevant part, as follows:

“Partial unemployment”, an individual shall be deemed to be in partial unemployment if in any week of less than full-time weekly schedule of work he has earned or has received aggregate remuneration in an amount which is less than the weekly benefit rate to which he would be entitled if totally unemployed during said week…

Also relevant in this appeal is G.L. c. 151A, § 25(c), which provides, in relevant part, as follows:

No waiting period shall be allowed and no benefits shall be paid to an individual under this chapter for . . . Any week in which an otherwise eligible individual fails, without good cause, to apply for suitable employment whenever notified so to do by the employment office, or to accept suitable employment whenever offered to him . . .

The information in the DUA’s UI On-line System indicates that the claimant’s weekly benefit rate is $309.00 and her earnings disregard is $103.00.  Furthermore, the review examiner found that the claimant works 13 hours per week at a rate of $8.00 per hour for the instant employer, which amounts to $104.00 per week.  The examiner also found that the claimant could not work more than 13 hours per week for the instant employer due to her chronic lower back pain, as this job requires that the claimant stand for prolonged periods of time, which aggravates the claimant’s condition.  The employer offered the claimant full-time work with frequent breaks, but, based on her doctor’s advice and her own awareness of her physical capabilities, the claimant believed that such an accommodation would not prevent an aggravation of her back pain.  We agree with the claimant that the full-time work offered by the employer is not suitable given the claimant’s chronic lower back pain; working full-time with this employer would be detrimental to the claimant’s health.  See Pacific Mills v. Dir. of Division of Employment Security, 322 Mass. 345, 349-350 (1948).
In light of the consolidated findings and the totality of the evidence in the record, we conclude that the claimant is in partial unemployment, because she is working part-time, her earnings are less than her weekly benefit rate plus earnings disregard, and she is accepting all suitable work offered by the employer.   

We, therefore, conclude as a matter of law that the claimant is eligible for partial benefits in any week in which she works less than a full-time schedule of hours, and her earnings do not exceed her combined benefit rate and earnings disregard.  

The review examiner’s decision is reversed.  The claimant is entitled to receive benefits for the week ending October 11, 2014, and for subsequent weeks if otherwise eligible.
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Member Stephen M. Linsky, Esq. did not participate in this decision.
ANY FURTHER APPEAL WOULD BE TO A MASSACHUSETTS STATE DISTRICT COURT OR TO THE BOSTON MUNICIPAL COURT

(See Section 42, Chapter 151A, General Laws Enclosed)

The last day to appeal this decision to a Massachusetts District Court is thirty days from the mail date on the first page of this decision.  If that thirtieth day falls on a Saturday, Sunday, or legal holiday, the last day to appeal this decision is the business day next following the thirtieth day.

To locate the nearest Massachusetts District Court, see:  

www.mass.gov/courts/court-info/courthouses
Please be advised that fees for services rendered by an attorney or agent to a claimant in connection with an appeal to the Board of Review are not payable unless submitted to the Board of Review for approval, under G.L. c. 151A, § 37.
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