The claimant’s classroom instruction in combination with her clinical training constituted full-time training within the meaning of G.L. c. 151A, § 30(c).  She was taking a minimum of 12 credits each semester or the equivalent, pursuant to 430 CMR 9.05(2)(b)(1).
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BOARD OF REVIEW DECISION
Introduction and Procedural History of this Appeal 

The claimant appeals a decision by Marielle Abou-Mitri, a review examiner of the Department of Unemployment Assistance (DUA), to deny unemployment training benefits.  We review, pursuant to our authority under G.L. c. 151A, § 41, and reverse.  

The claimant separated from employment and filed a claim for unemployment benefits, effective August 16, 2015, which was approved.  On November 25, 2015, the claimant filed an application with the DUA for an extension of benefits to attend a training program, which was denied in a determination issued on December 15, 2015.  The claimant appealed the determination to the DUA hearings department.  Following a hearing on the merits attended by the claimant, the review examiner affirmed the agency’s determination, disqualifying the claimant from receiving training benefits in a decision rendered on February 1, 2016.  We accept the claimant’s application for review.

Training benefits were denied after the review examiner determined that the claimant’s training program was not full-time and, thus, was she ineligible for benefits, pursuant to G.L. c. 151A, 
§ 30(c) (“Section 30 benefits”).  Our decision is based upon our review of the entire record, including the recorded testimony and evidence from the hearing, the review examiner’s decision, and the claimant’s appeal.

The issue before the Board is whether the review examiner’s conclusion that the claimant’s nursing program is not full-time is supported by substantial and credible evidence and is free from error of law, where the record shows that she will be enrolled in 6 classroom hours and 17 clinical hours per week in each semester of the training program.
Findings of Fact
The review examiner’s findings of fact and credibility assessments are set forth below in their entirety:
1. In January of 2015, the claimant began taking general education classes at Community College of Rhode Island.  The claimant was taking these general education classes because they were required courses towards an associate’s degree in nursing.

2. On August 21, 2015, the claimant filed a claim for unemployment benefits effective August 16, 2015.

3. The claimant enrolled in general education classes for the fall, 2015, semester.  The claimant took seven credits from August 31, 2015, through December 18, 2015.

4. On November 25, 2015. the claimant applied to the Department of Unemployment Assistance’s (“DUA”) Training Opportunities Program (“TOP”) for approval for her degree program.

5. The claimant was accepted into the nursing program for the spring, 2016, semester, scheduled from January 25, 2016, through May 16, 2016.

6. In order to obtain an associate’s degree in the nursing program students are required to complete 71 total credits.

7. The claimant transferred 30 credits towards the nursing program.  The claimant transferred all the general education classes she had completed at Community College of Rhode Island and was also able to transfer some credits from the University of Connecticut because she had completed a degree ten years ago.
8. By the time the claimant was accepted into the nursing program, the claimant still needed 41 credits to complete the program.

9. The claimant enrolled in classes in the spring 2016 semester from January 25, 2016, through May 16, 2016.  The claimant is enrolled in 10 credits.  The claimant has classes on Tuesdays and Wednesdays from 8:00 a.m. to 11:00 a.m. and is in clinical rotations on Thursdays and Fridays from 7:00 a.m. to 3:30 p.m.

10. The claimant will enroll in 11 credits in the fall, 2016, semester from September 6, 2016, through December 16, 2016.  The claimant will have a similar classroom and clinical rotation schedule during this semester to the spring, 2016, semester.

11. The claimant will enroll in 10 credits in the spring, 2017, semester from January 7, 2017, through May 12, 2017.  The claimant will have a similar classroom and clinical rotation schedule during this semester to the spring, 2016, semester.

12. The claimant will enroll in 10 credits in the fall, 2017, semester from September 5, 2017, through December 15, 2017.  The claimant will have a similar classroom and clinical rotation schedule during this semester to the spring, 2016, semester.

13. The claimant will graduate with her associate’s degree in nursing in December, 2017.
14. On December 15, 2015, the DUA denied the claimant’s application for TOP approval because the claimant is enrolled at Community College of Rhode Island part-time.

Ruling of the Board
In accordance with our statutory obligation, we review the decision made by the review examiner to determine: (1) whether the findings are supported by substantial and credible evidence; and (2) whether the review examiner’s ultimate conclusion is free from error of law.  Upon such review, the Board adopts the review examiner’s findings of fact and deems them to be supported by substantial and credible evidence.  However, as discussed more fully below, we disagree with the review examiner’s legal conclusion that the claimant’s training program is not full-time, for purposes of G.L. c. 151A, § 30(c).

The review examiner’s decision to deny the claimant’s requested training benefits derives from G.L. c. 151A, § 30(c), which relieves claimants who are enrolled in approved training programs of the obligation to search for work, and which permits extensions of up to 26 weeks of additional benefits.  The procedures and guidelines for implementation of training benefits are set forth in 430 CMR 9.00–9.09.   
430 CMR 9.05, which establishes the standards for approvable training and degree programs under G.L. c. 151A, § 30(c), provides, in pertinent part, as follows:

(2) Training programs must meet certain measurable standards . . .

(b) Be a full-time course, providing a minimum of at least 20 hours of supervised classroom training per week; provided, however, that: 
1. if the program is offered by a community college, college, or university, this requirement shall be met if the program provides a minimum of 12 credits each semester or the equivalent; and provided further that: 
2. if the program is offered as part practicum or internship and part classroom hours, the program will be approved only for the time needed to complete state or federal certification or licensing requirements, or the time deemed necessary by the Director to allow the claimant to become employable in the occupation for which the training has been provided . . . .
The review examiner concluded that the claimant was ineligible for Section 30 benefits on the basis that the training program was not full-time, explaining that the Law requires that the program be at least 12 credits or 20 hours of classroom training in each semester, and her clinical training was not in a classroom.  This is incorrect.  In 2002, the Massachusetts Appeals Court held that a claimant enrolled in a program with a combination of nine traditional classroom hours and 20–30 additional computer lab hours per week had satisfied the full-time training requirement under 430 CMR 9.05(2)(b)(1).  Figueroa v. Dep’t of Labor and Workforce Development, 54 Mass. App. Ct. 64, 71-72 (2002).  
Here, the claimant’s training program entails both classroom instruction and clinical training.  Finding of Fact # 9 shows that this includes six hours in the classroom and 17 hours in her clinical rotation for a total of 23 hours of training per week.  According to Findings of Fact 
## 10–12, she will maintain the same type of schedule for each of the subsequent three semesters until she graduates in December, 2017.  Under Figueroa, the claimant’s training does not need to take place completely in a classroom.  It makes no difference whether the non-classroom hours must be performed in the lab, as in Figueroa, or in the supervised nursing clinical setting here.  Because the claimant’s Nursing program requires a combination of 23 hours of training per week, it satisfies the minimum enrollment requirement of 12 credits in each semester or the equivalent, as required under 430 CMR 9.05(2)(b)(1).  See Figueroa, 54 Mass. App. Ct. at 70.
We, therefore, conclude as a matter of law that the claimant’s training program is full-time, within the meaning of G.L. c. 151A, § 30(c).
The review examiner’s decision is reversed.  The claimant is entitled to an extension of up to 26 times her weekly benefit rate while she attends her training program, pursuant to G.L. c. 151A, 
§ 30(c), if otherwise eligible.
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Member Judith M. Neumann, Esq. did not participate in this decision.
ANY FURTHER APPEAL WOULD BE TO A MASSACHUSETTS STATE DISTRICT COURT OR TO THE BOSTON MUNICIPAL COURT
(See Section 42, Chapter 151A, General Laws Enclosed)

The last day to appeal this decision to a Massachusetts District Court is thirty days from the mail date on the first page of this decision.  If that thirtieth day falls on a Saturday, Sunday, or legal holiday, the last day to appeal this decision is the business day next following the thirtieth day.

To locate the nearest Massachusetts District Court, see:  

www.mass.gov/courts/court-info/courthouses
Please be advised that fees for services rendered by an attorney or agent to a claimant in connection with an appeal to the Board of Review are not payable unless submitted to the Board of Review for approval, under G.L. c. 151A, § 37.
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