Although the claimant’s school had allowed its Section 30 approval to lapse, the DUA’s JobQuest database now shows that it was approved for the period that the claimant enrolled.  Therefore, the claimant is eligible for Section 30 benefits.
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BOARD OF REVIEW DECISION
Introduction and Procedural History of this Appeal 

The claimant appeals a decision by Elizabete Trelegan, a review examiner of the Department of Unemployment Assistance (DUA), denying an extension of the claimant’s unemployment benefits while she participated in a training program.  We review, pursuant to our authority under G.L. c. 151A, § 41, and reverse.

The claimant became separated from employment and filed a claim for unemployment benefits, which was effective August 9, 2015, and which was eventually approved.  On September 21, 2015, the claimant filed an application with the DUA for an extension of benefits to attend a training program, which the agency denied on October 1, 2015.  The claimant appealed that determination to the DUA hearings department.  Following a hearing on the merits, attended by the claimant, the review examiner affirmed the agency’s initial determination and denied training benefits in a decision rendered on November 24, 2015.  

Training benefits were denied after the review examiner determined that the claimant’s program had not been approved for training by the DUA, and, thus, it did not meet the requirements for training benefits, pursuant to G.L. c. 151A, § 30(c) (“Section 30 training”).  Our decision is based upon our review of the entire record, including the recorded testimony and evidence from the hearing, the review examiner’s decision, the claimant’s appeal, and the information available through the DUA’s “JobQuest” computer database.
The issue before the Board is whether the review examiner’s conclusion that the claimant was ineligible for training benefits because her program was not approved by the DUA for Section 30 training is supported by substantial and credible evidence and is free from error of law. 
Findings of Fact
The review examiner’s findings of fact and credibility assessments are set forth below in their entirety:
1. The effective date of the claimant’s claim was determined to be August 9, 2015.

2. The claimant submitted a Training Opportunities Program (Section 30) Application to the Department of Unemployment Assistance (“DUA”) on September 21, 2015.

3. The claimant enrolled in a licensure program to become an Esthetician.  The program is called Esthetics.

4. The claimant began the program on September 23, 2015 and is expected to complete the program on March 4, 2016.

5. The claimant attends classes five days per week; Monday through Friday, from 8:30 A.M. to 4:30 P.M.

6. The claimant’s school did not seek approval from the Massachusetts One Stop Employment System to be an approved training provider for the program, Esthetics, upon the expiration of their prior approval on May 8, 2015.

7. The school that the claimant is attending is not approved to be a training provider for the Esthetics program.

8. The claimant’s school is accredited by the National Accreditation Commission of Career Arts and Sciences for the Esthetics program.

9. On October 1, 2015, the claimant was issued a Notice of Disqualification that stated she was not eligible to receive up to 26 times her weekly benefit rate in additional benefits while attending the full time program on the grounds that the course/program is not approved.
Ruling of the Board
In accordance with our statutory obligation, we review the decision made by the review examiner to determine: (1) whether the findings of fact are supported by substantial and credible evidence; and (2) whether the review examiner’s ultimate conclusion is free from error of law.  Upon such review, the Board adopts the review examiner’s findings of fact and deems them to be supported by substantial and credible evidence, except as follows.  We set aside Finding of Fact # 7, which indicates that the claimant’s training program is not approved to participate in the Section 30 program, because it is inconsistent with evidence in the DUA database.  In adopting the remaining findings, we deem them to be supported by substantial and credible evidence.  However, as discussed more fully below, we reject the review examiner’s legal conclusion that the claimant is ineligible for Section 30 training benefits. 
The review examiner’s decision to deny the claimant’s application for training benefits derives from G.L. c. 151A, § 30(c), which relieves claimants who are enrolled in approved training programs of the obligation to search for work, and permits extensions of up to 26 weeks of additional benefits.  The procedures and guidelines for implementation of training benefits are set forth in 430 CMR 9.00-9.09.  Under G.L. c. 151A, § 30(c), it is the claimant’s burden to prove that she fulfills all of the requirements to receive a training extension.  

The regulations that govern training benefits establish both procedures and standards for approving training programs, as well as the eligibility criteria for claimants seeking to participate in such programs.  See 430 CMR 9.01.  Those for approving training programs are enumerated in 430 CMR 9.05.  In order to ensure programs adequately prepare claimants to rejoin the workforce, the programs themselves must demonstrate measurable standards.  See 430 CMR 9.05(2).
Here, the claimant’s application for training benefits was initially denied because, notwithstanding the claimant’s belief that her program had been approved for Section 30 benefits, the school was not approved at the time she submitted her application on September 21, 2015.  It had lapsed in May, 2015.  See Exhibit # 2.  Thus, both the DUA and the review examiner properly denied training benefits due to the school’s failure to maintain its enrollment in the DUA’s Section 30 program.

However, the Board is mindful of the plight of claimants, like this one, who rely on representations from school officials that their school’s program has been approved for training benefits.  We also recognize that schools may not always realize that a program’s eligibility has expired.  Nonetheless, the regulations clearly direct claimants to verify a program’s participation in (and approval for) Section 30 training benefits with the DUA prior to enrolling in such programs.  See 430 CMR 9.04(2)(c).  
In the present case, the claimant testified that her school’s assistant director had submitted the paperwork to the DUA for re-approval in the Section 30 program, but that the DUA had not yet updated its database.
  In our review of the case, we take administrative notice that the DUA’s “JobQuest” computer database now shows that the claimant’s Esthetics training program was actually approved for Section 30 program participation for the period September 23, 2015 through March 4, 2016. 
  This is the period in which the claimant has enrolled.  In view of this evidence from the DUA records that the claimant’s program became eligible for training benefits at some point between the date she applied for Section 30 benefits and the date of her appeal to the Board, we will not penalize the claimant for the program’s lapse in approval.
We, therefore, conclude as a matter of law that the claimant’s program satisfies the requirements of G.L. c. 151A, § 30(c) and 430 CMR 9.00 et seq.
The review examiner’s decision is reversed.  The claimant is entitled to receive an extension of up to 26 times her weekly benefit rate while attending this training program, pursuant to G.L. c. 151A, § 30(c), if otherwise eligible.
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ANY FURTHER APPEAL WOULD BE TO A MASSACHUSETTS STATE DISTRICT COURT OR TO THE BOSTON MUNICIPAL COURT
(See Section 42, Chapter 151A, General Laws Enclosed)

The last day to appeal this decision to a Massachusetts District Court is thirty days from the mail date on the first page of this decision.  If that thirtieth day falls on a Saturday, Sunday, or legal holiday, the last day to appeal this decision is the business day next following the thirtieth day.

To locate the nearest Massachusetts District Court, see:  

www.mass.gov/courts/court-info/courthouses
Please be advised that fees for services rendered by an attorney or agent to a claimant in connection with an appeal to the Board of Review are not payable unless submitted to the Board of Review for approval, under G.L. c. 151A, § 37.
AB/rh
� The claimant’s testimony about the school’s submission of re-approval paperwork to the DUA, while not explicitly incorporated into the review examiner’s findings, is part of the unchallenged evidence introduced at the hearing and placed in the record, and it is thus properly referred to in our decision today.  See Bleich v. Maimonides School, 447 Mass. 38, 40 (2006); Allen of Michigan, Inc. v. Deputy Dir. of Department of Employment and Training, 64 Mass. App. Ct. 370, 371 (2005).


� See � HYPERLINK "http://jobquest.detma.org/JobQuest/TrainingResults.aspx" �http://jobquest.detma.org/JobQuest/TrainingResults.aspx� (December 11, 2015).
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