After remand, the claimant has provided reliable evidence showing that, with an aggressive schedule, she can complete her early childhood education bachelor’s degree program in less than 2 years. 
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Issue ID: 0017 0815 72

BOARD OF REVIEW DECISION
The claimant appeals a decision by Rorie Brennan, a review examiner of the Department of Unemployment Assistance (DUA), to deny an extension of the claimant’s unemployment benefits while she participated in a training program.  We review, pursuant to our authority under G.L. c. 151A, § 41, and reverse.  

The claimant became separated from employment and filed a claim for unemployment benefits, which was approved, effective April 19, 2015.  On May 11, 2015, she filed an application with DUA requesting an extension of benefits to attend a training program, which the agency denied in a determination, dated October 9, 2015.  The claimant appealed the determination to the DUA hearings department.  Following a hearing on the merits, attended by the claimant, the review examiner affirmed the agency’s initial determination and denied training benefits in a decision rendered on November 30, 2015.  We accepted the claimant’s application for review.

Training benefits were denied after the review examiner concluded that the claimant’s training program could not be completed within two years, as required by the regulations promulgated under G.L. c. 151A, § 30(c).  After considering the recorded testimony and evidence from the hearing, the review examiner’s decision, and the claimant’s appeal, we remanded the case to the review examiner to obtain evidence pertaining to the date of the claimant’s initial application for training benefits and more reliable evidence of her anticipated graduation date.  The claimant attended the remand hearing and, thereafter, the review examiner issued her consolidated findings of fact.  Our decision is based upon our review of the entire record.

The issue before the Board is whether the review examiner’s conclusion that the claimant is ineligible for an extension of benefits, pursuant to G.L. c. 151A, § 30(c) (“Section 30” benefits), is supported by substantial and credible evidence and is free from error of law, where the consolidated findings after remand provide that the claimant submitted a timely Section 30 application and that she will complete the program within two years of her application date.
Findings of Fact
The review examiner’s consolidated findings of fact and credibility assessments are set forth below in their entirety:
1. On 04/24/15, the claimant filed a claim for unemployment benefits with an effective date of 04/19/15. 

2. In May 2015, the claimant submitted a Section 30 Training Opportunity Program (TOP) application to the DUA (Remand Exhibit 8). 

3. On 05/11/15, the DUA received the claimant’s Section 30 application. 

4. On that application, the claimant’s anticipated training completion date is “7/2017.” 

5. On 10/05/15, the DUA received a second Section 30 application submitted by the claimant. 

6. On the second application, the claimant’s anticipated training completion date was revised to: “08/01/2017.” 

7. Since 2013, the claimant has been enrolled in a full time Bachelor’s Degree program in Early Childhood Education at Eastern Nazarene College. 

8. The claimant was prompted to speak to her advisor about moving up her graduation date to an earlier date because she “wanted to meet the deadline requirements for a Master’s program.”  It was not [prompted by] a conversation with a DUA representative in response to her earlier Section 30 TOP application. 

9. As of 11/30/15, the claimant’s anticipated training completion date is 09/21/16. 

10. The claimant intends to satisfy her degree requirements by the new date by obtaining special permission to “overload” classes, taking CLEP tests, and accruing portfolio-assessed credits. 

11. On 10/09/15, the claimant was issued a Notice of Disqualification stating that she was not entitled to Section 30 benefits because the program in which she is enrolled would not be complete within two years. 

12. The claimant appealed that determination. 
Ruling of the Board
In accordance with our statutory obligation, we review the decision made by the review examiner to determine: (1) whether the consolidated findings are supported by substantial and credible evidence; and (2) whether the review examiner’s original conclusion is free from error of law.  After such review, the Board adopts the review examiner’s consolidated findings of fact and credibility assessment except for the portion of Consolidated Finding # 7, which states that the claimant has been enrolled in a Bachelor’s degree program since 2013.  During the hearing, the claimant clarified that she started an Associate’s degree program in 2013 and her Bachelor’s degree program in 2015.
  In adopting the remaining findings, we deem them to be supported by substantial and credible evidence.  However, as discussed more fully below, we conclude, contrary to the review examiner, that the claimant is eligible for Section 30 benefits.

The claimant applied for training benefits pursuant to G.L. c. 151A, § 30(c), which relieves claimants who are enrolled in approved training programs of the obligation to search for work, and permits extensions of up to 26 weeks of additional benefits.  The procedures and guidelines for implementing this training benefit are set forth in 430 CMR 9.00-9.09.  Under G.L. c. 151A, § 30(c), it is the claimant’s burden to prove that she fulfills all of the requirements under these provisions.

The review examiner disqualified the claimant, because the claimant did not establish that she could meet the requirement of 430 CMR 9.05(2)(c), which states that the training program must be completed within two years.  We remanded for additional evidence in order to determine whether the claimant’s Section 30 application was timely and to afford the claimant an opportunity to submit more reliable evidence of her current, anticipated graduation date.  After remand, we are satisfied that her application was timely and that the claimant has shown that her program will be completed within two years.
G.L. c. 151A, § 30(c), states that an extension of benefits shall be provided to individuals attending an approved training course, but “only to individuals who have applied . . . no later than the fifteenth week of a . . . claim . . . .”  In the original record, the only Section 30 application in evidence was submitted on October 5, 2015, which is well beyond the 15th compensable week of the claimant’s unemployment claim.  Consolidated Finding # 3 clarifies that the claimant’s original Section 30 application was submitted to the DUA on May 11, 2015, well within the 15-week deadline.  See Remand Exhibit 8.  The October 5, 2015 application was an updated application for the same training program.
  
As for whether the training program will be completed within two years of her original Section 30 application date, the claimant has provided a letter from her Academic Advisor confirming that she claimant can satisfy all of her requirements by September 21, 2016.  See Consolidated Finding # 9 and Remand Exhibit 6.  Both Consolidated Finding # 10 and Remand Exhibit 7 establish that the claimant can achieve this by taking additional credits each semester, by taking some coursework through directed study, and by testing out of a number of requirements.  Since the consolidated findings now provide that the claimant can complete her training program within two years of her Section 30 application, the claimant is not disqualified, under 430 CMR 9.05(2)(c).

We, therefore, conclude as a matter of law that the claimant’s training program satisfies the requirements of G.L. c. 151A, § 30(c).
The review examiner’s decision is reversed.  The claimant is eligible to receive an extension of up to 26 times her weekly benefit rate while attending this training program, pursuant to G.L. c. 151A, § 30(c), if otherwise eligible.
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Member Charlene A. Stawicki, Esq. did not participate in this decision.
ANY FURTHER APPEAL WOULD BE TO A MASSACHUSETTS STATE DISTRICT COURT OR TO THE BOSTON MUNICIPAL COURT
(See Section 42, Chapter 151A, General Laws Enclosed)

The last day to appeal this decision to a Massachusetts District Court is thirty days from the mail date on the first page of this decision.  If that thirtieth day falls on a Saturday, Sunday, or legal holiday, the last day to appeal this decision is the business day next following the thirtieth day.

To locate the nearest Massachusetts District Court, see:  

www.mass.gov/courts/court-info/courthouses
Please be advised that fees for services rendered by an attorney or agent to a claimant in connection with an appeal to the Board of Review are not payable unless submitted to the Board of Review for approval, under G.L. c. 151A, § 37.
AB/rh
� We have supplemented the findings of fact, as necessary, with the unchallenged evidence before the review examiner.  See Bleich v. Maimonides School, 447 Mass. 38, 40 (2006); Allen of Michigan, Inc. v. Deputy Dir. of Department of Employment and Training, 64 Mass. App. Ct. 370, 371 (2005).


� Although the review examiner characterized the October 5, 2015, Section 30 application as a second application in Consolidated Findings ## 5 and 6, a comparison of the two applications shows that they were for the same Early Childhood Education program at Eastern Nazarene College.  Exhibit # 2 and Remand Exhibit # 8 are also part of the unchallenged evidence in the record.  See Bleich, 447 Mass. at 40; and Allen of Michigan, Inc., 64 Mass. App. Ct. at 371.
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