Claimant whose school’s cosmetology program renewed Section 30 eligibility between her application for training benefits and her appeal to the Board was eligible for training benefits.
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BOARD OF REVIEW DECISION
Introduction and Procedural History of this Appeal 

The claimant appeals a decision by Eric Sullivan, a review examiner of the Department of Unemployment Assistance (DUA), denying an extension of the claimant’s unemployment benefits while she participated in a training program.  We review, pursuant to our authority under G.L. c. 151A, § 41, and reverse.

The claimant became separated from employment and filed a claim for unemployment benefits which was effective May 18, 2014, and which was eventually approved.  On November 23, 2014, the claimant filed an application with the DUA for an extension of benefits to attend a training program, which the agency denied on December 17, 2014.  The claimant appealed that determination to the DUA hearings department.  Following a hearing on the merits, attended by the claimant, the review examiner affirmed the agency’s initial determination and denied training benefits in a decision rendered on April 7, 2015.  We accepted the claimant’s application for review.

Training benefits were denied after the review examiner concluded that the claimant’s program had not been approved for training, under G.L. c. 151A, § 30 (“Section 30 training”), and, thus, did not meet the requirements for training benefits, pursuant to G.L. c. 151A, § 30(c).  Our decision is based upon our review of the entire record, including the recorded testimony and evidence from the hearing, the review examiner’s decision, the claimant’s appeal, and information available through the DUA’s “JobQuest” computer database.

The issue before the Board is whether the review examiner’s conclusion that the claimant was ineligible for training benefits because her program was not approved by the DUA for Section 30 training is supported by substantial and credible evidence and is free from error of law.

Findings of Fact
The review examiner’s findings of fact are set forth below in their entirety:
1. On 11/23/2014, the claimant filed a Training Opportunities Program (Section 30) Application”, to attend the Ailano School of Cosmetology’s Cosmetology Program.

2. The training is a 37 week program. The program has an annual placement rate into training related [jobs] of 80%.

3. The program is 27.5 hours a week. The program began on 12/1/2014 and has a graduation date of 9/1/2015.

4. The Ailano School of Cosmetology’s Section 30 Approval status expired on 6/11/2014 and they have not applied for new approval.

Ruling of the Board
In accordance with our statutory obligation, we review the decision made by the review examiner to determine: (1) whether the findings are supported by substantial and credible evidence; and (2) whether the review examiner’s ultimate conclusion is free from error of law.  After such review, the Board adopts the review examiner’s findings of fact except for the portion of Finding of Fact # 4 that indicates the claimant’s program had not applied for new Section 30 approval, which we set aside because it is inconsistent with evidence in the DUA database.  In adopting the remaining findings, we deem them to be supported by substantial and credible evidence.  However, as discussed more fully below, we reject the review examiner’s legal conclusion that the claimant is ineligible for training benefits.
The review examiner’s decision to deny the claimant’s application for training benefits derives from G.L. c. 151A, § 30(c), which relieves claimants who are enrolled in approved training programs of the obligation to search for work, and permits extensions of up to 26 weeks of additional benefits.  The procedures and guidelines for implementation of training benefits are set forth in 430 CMR 9.00–9.09.  Under G.L. c. 151A, § 30(c), it is the claimant’s burden to prove that she fulfills all of the requirements to receive a training extension.  

The regulations that govern training benefits establish both procedures and standards for approving training programs, as well as the eligibility criteria for claimants seeking to participate in such programs.  See 430 CMR 9.01.  The procedures and standards for approving training programs are enumerated in 430 CMR 9.05.  

One requirement that training programs must meet is to demonstrate that trainees will likely be able to quickly find employment in their new chosen field after completing the program.  430 CMR 9.05(2) states, in relevant part, as follows:

Training programs must meet certain measurable standards as set forth [below]: (a) Have achieved … an average placement rate in full time or part time (20 hours per week or more) training related employment of 70% during the most recent 12 month period for which such data is available, …

The claimant’s application for training benefits was initially denied because, notwithstanding the claimant’s belief that her program had been approved for Section 30 benefits, the school was not approved for Section 30 participation at the time the claimant submitted her application on November 23, 2014.  See Hearings Exhibit # 7.
  The review examiner properly affirmed the denial of training benefits due to the school’s failure to maintain its enrollment in the DUA’s Section 30 training program.

As noted above, the regulations implementing training benefits require consideration of the programs’ qualifications, as well as claimants’ participation in qualifying programs.  In order to ensure programs adequately prepare claimants to rejoin the workforce, the programs themselves must demonstrate measurable standards.  However, since there were questions about whether the program was actually approved for training benefits, we took the case for review.

The Board is mindful of the plight of claimants, like this one, who rely on representations from school officials that their school’s program has been approved for training benefits.  We also recognize that schools may not always realize that a program’s eligibility has expired.  However, the regulations clearly direct claimants to verify a program’s participation in (and approval for) G.L. c. 151A, § 30, training benefits with the DUA prior to enrolling in such programs.  See 430 CMR 9.04(2)(c).  It is the claimant’s responsibility to verify a program’s eligibility with the DUA rather than accepting a school’s self-serving representations.

In our review of this case, we take administrative notice that the DUA’s “JobQuest” computer database showed on April 24, 2015, that the Cosmetology program at the Ailano School of Cosmetology in Brockton (MOSES Course ID# 1014058), was actually approved for Section 30 training benefits from December 1, 2014, through October 1, 2015 — the period in which the claimant enrolled.

In view of this evidence from the DUA records that the claimant’s program became eligible for training benefits between the date she applied for training benefits and the date of her appeal to the Board, we will not penalize the claimant for the program’s lapse in approval for training benefits.  We, therefore, conclude as a matter of law that the claimant’s program satisfies the requirements of G.L. c. 151A, § 30(c), and 430 CMR 9.00 et seq.
The review examiner’s decision is reversed.  The claimant is entitled to receive an extension of up to 26 times her weekly benefit rate while attending this training program, pursuant to G.L. c. 151A, § 30(c), if otherwise eligible.
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Member Charlene A. Stawicki, Esq. did not participate in this decision.
ANY FURTHER APPEAL WOULD BE TO A MASSACHUSETTS STATE DISTRICT COURT OR TO THE BOSTON MUNICIPAL COURT
(See Section 42, Chapter 151A, General Laws Enclosed)

The last day to appeal this decision to a Massachusetts District Court is thirty days from the mail date on the first page of this decision.  If that thirtieth day falls on a Saturday, Sunday, or legal holiday, the last day to appeal this decision is the business day next following the thirtieth day.

To locate the nearest Massachusetts District Court, see:  

www.mass.gov/courts/court-info/courthouses
Please be advised that fees for services rendered by an attorney or agent to a claimant in connection with an appeal to the Board of Review are not payable unless submitted to the Board of Review for approval, under G.L. c. 151A, § 37.
JPC/rh
� We note that the agency’s initial December 17, 2014, disqualification declined to penalize the claimant for filing her application for training benefits after her 15th compensable week, as required by 430 CMR 9.06(3).  The claimant had responded to a DUA questionnaire on December 9, 2014, stating she had applied for training benefits after the 15th compensable week because she did not receive benefits in spring or summer 2014, and received a letter from the DUA suggesting her claim was no longer active.  See Hearings Exhibit # 6.  We accept the conclusion inherent within the agency’s initial disqualification that the claimant had good cause for filing her application for training benefits after her 15th compensable week.
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