Claimant was entitled to apply for Section 30 benefits where domestic violence interfered with her ability to meet the 15-week application deadline.  Her full-time practicum in a public middle school was approvable under 430 CMR 9.04(2)(c).
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BOARD OF REVIEW DECISION
Introduction and Procedural History of this Appeal 

The claimant appeals a decision by Rorie Brennan, a review examiner of the Department of Unemployment Assistance (DUA), denying an extension of the claimant’s unemployment benefits while she participated in a training program.  We review, pursuant to our authority under G.L. c. 151A, § 41, and reverse.

The claimant became separated from employment and filed a claim for unemployment benefits in March, 2014, and was eventually approved.  She filed an application with the DUA for an extension of benefits to attend a training program, which the agency denied on October 23, 2014.  The claimant appealed the determination to the DUA hearings department.  Following a hearing on the merits, attended by the claimant, the review examiner affirmed the agency’s initial determination and denied training benefits in a decision rendered on February 24, 2015.  We accepted the claimant’s application for review.
Training benefits were denied after the review examiner determined that the claimant’s training program did not meet the criteria for approval, under G.L. c. 151A, § 30(c) (“Section 30 benefits”).  Our decision is based upon our review of the entire record, including the recorded testimony and evidence from the hearing, the review examiner’s decision, and the claimant’s appeal.
The issue before the Board is whether the review examiner’s conclusion that the claimant is not entitled to Section 30 benefits is supported by substantial and credible evidence and is free from error of law, where the claimant established that she was attending a full-time practicum required for School Social Worker/School Adjustment Counselor licensure and mandated by the Massachusetts Department of Education.
Findings of Fact
The review examiner’s findings of fact and credibility assessments are set forth below in their entirety:
1. On 03/04/14, the claimant filed a claim for unemployment benefits with an effective date of 03/02/14.
2. The claimant was a victim of domestic violence and due to the emotional stress/PTSD she suffered as a consequence, failed to complete her application for Section 30 benefits within the 15 compensable week period.
3. The claimant is completing a practicum through the Department of Education in which she monitors a classroom in a public school.
4. The claimant is not in attendance at a full time educational program in an educational institution.
5. The program the claimant is enrolled in is not registered through Massachusetts One Stop Employment Systems and does not include any course work.
6. On 10/23/14, the claimant was issued a Notice of Disqualification stating that she was not eligible to receive up to 26 times [her] weekly benefit rate in additional benefits while attending the training program under Section 30 because her application was filed after the 15th compensable week, the program was not registered through Massachusetts One Stop Employment Systems, and the program does not include any course work.
7. The claimant appealed that determination.
Ruling of the Board
In accordance with our statutory obligation, we review the decision made by the review examiner to determine: (1) whether the findings are supported by substantial and credible evidence; and (2) whether the review examiner’s ultimate conclusion is free from error of law.  After such review, the Board adopts the review examiner’s findings of fact and credibility assessment except as follows.  In Finding of Fact # 3, we find the review examiner’s characterization of the claimant’s involvement in her practicum as “monitoring a classroom” to be misleading and Finding of Fact # 4 to be unsupported by the evidence, as explained more fully below.  In adopting the remaining findings, we deem them to be supported by substantial and credible evidence.  However, we disagree with the review examiner’s legal conclusion that the claimant is not entitled to Section 30 benefits. 
The review examiner’s decision to deny the claimant’s application for training benefits derives from G.L. c. 151A, § 30(c), which relieves claimants who are enrolled in approved training programs of the obligation to search for work, and permits extensions of up to 26 weeks of additional benefits.  The procedures and guidelines for approving training benefits are set forth in 430 CMR 9.00–9.09.  Under G.L. c. 151A, § 30(c), it is the claimant’s burden to prove that she fulfills all of the requirements to receive a training extension.  

In its determination, the DUA disqualified the claimant, in part, because she missed the 15-week application deadline.  G.L. c. 151A, § 30(c), provides, in pertinent part, as follows:

If in the opinion of the commissioner, it is necessary for an unemployed individual to obtain further industrial or vocational training to realize appropriate employment, the total benefits which such individual may receive shall be extended . . . if such individual is attending an industrial or vocational retraining course approved by the commissioner; provided, that such additional benefits shall be paid to the individual only when attending such course and . . . provided, further, that such extension shall be available only to individuals who have applied . . . no later than the fifteenth week of a . . . claim but the commissioner shall specify by regulation the circumstances in which the 15 week application period shall be tolled; . . .
There is no question that the claimant submitted her Section 30 application beyond the 15th compensable week of her claim.  Even if we consider that the claimant received her first unemployment check on or about June 9, 2014
, 15 weeks from that date is on or about September 22, 2014.  Exhibit # 1 shows that the claimant signed her Section 30 application on September 29, 2014.
  However, the review examiner rejected the missed 15-week deadline as a basis for denying training benefits.  She concluded that the claimant met one of the circumstances set forth in the DUA regulations for tolling the 15-week application deadline.  We agree.  430 CMR 9.06 provides, in pertinent part, as follows:

(3) The 15-week application period shall be tolled or extended, except that in no event shall the 15 week period be tolled or extended beyond the claimant’s benefit year, if any of the following conditions occur: . . . (f) If a claimant is unable to seek, apply for or attend training because of the need to address the physical, psychological or legal effects of domestic violence as defined in M.G.L. c. 151A, § 1(g½), the 15 week period shall commence or resume on the date the claimant became able to seek, apply for and attend training.

Finding of Fact # 2 provides that the emotional stress the claimant experienced as a victim of domestic violence interfered with her ability to meet the statutory 15-week application deadline.  We see no reason to disturb this finding, as it is supported by the claimant’s testimony during the hearing.

Nonetheless, the review examiner upheld the DUA’s disqualification on the basis that the claimant’s training program, a 900-hour practicum, which takes place in a public middle school, was neither registered with the Massachusetts One Stop Employment System nor included course work.  The DUA’s regulations state that a claimant shall be entitled to training benefits if she in enrolled in a program that has been approved or is approvable under the standards set forth in 430 CMR 9.05(2) or (3).  430 CMR 9.04(2)(c).  The eligibility standards listed under 430 CMR 9.05(2) provide, in relevant part, that the training program must:
(b) Be a full-time course, providing a minimum of at least 20 hours of supervised classroom training per week; provided, however, that: 

…

2.  if the program is offered as part practicum or internship and part classroom hours, the program will be approved only for the time needed to complete state or federal certification or licensing requirements . . . 

We believe the claimant’s training program meets the criteria set forth in this regulation.  A letter to the claimant from the Massachusetts Department of Education (DOE) Department of Elementary and Secondary Education, Office of Educator Licensure explains in detail the requirements that the claimant must complete in order to obtain a School Social Worker/School Adjustment Counselor license.  (See Exhibit # 7, pages 8–9.)  It states that the claimant must demonstrate certain competencies through successfully completed coursework, workshops, or mentored employment and by completing a 900-hour practicum in a Massachusetts school setting under the supervision of a licensed School Social Worker/School Adjustment Counselor.  Id.  During her testimony and in a letter accompanying her Section 30 application, the claimant explained that she had already earned the required educational credits in another field, and that, upon completion of her unpaid mentored employment and internship at the middle school in May, 2015, the DOE will issue her license and she will be qualified to work in a school system.  (See Exhibit # 7, page 1.)  On this record, it is evident that the claimant’s training program is part practicum and part classroom hours, and that she is seeking approval only for the time needed to complete state licensing requirements, as permitted by 430 CMR 9.05(2)(b)(2).  
The fact that the claimant has already completed the coursework portion of her training does not exclude her from the Section 30 program, provided she is enrolled full-time and can complete the program within two years.  See, e.g., Board of Review Decisions 0016 2210 95 (Sept. 24, 2015) (previously earned transfer credits enabled the claimant to complete her Bachelor of Science degree within two years)
 and 0012 3255 24 (Sept. 10, 2014) (claimant, who had already earned 40 credits toward a 64-credit requirement prior to opening her unemployment claim, participated in the remainder of her program full-time within two years of the effective date of her claim).  In the present case, the claimant has demonstrated that her practicum is full-time and that she will complete this and her licensure requirements by May, 2015, less than two years from the effective date of her unemployment claim.  
Therefore, we are satisfied that the claimant’s training program is approvable, within the meaning of 430 CMR 9.04(2)(c), and we conclude as a matter of law that the claimant is eligible for training benefits, pursuant to G.L. c. 151A, § 30(c).
The review examiner’s decision is reversed.  The claimant is entitled to receive an extension of up to 26 times her weekly benefit rate while attending this training program, pursuant to G.L. c. 151A, § 30(c), if otherwise eligible.
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ANY FURTHER APPEAL WOULD BE TO A MASSACHUSETTS STATE DISTRICT COURT OR TO THE BOSTON MUNICIPAL COURT
(See Section 42, Chapter 151A, General Laws Enclosed)

The last day to appeal this decision to a Massachusetts District Court is thirty days from the mail date on the first page of this decision.  If that thirtieth day falls on a Saturday, Sunday, or legal holiday, the last day to appeal this decision is the business day next following the thirtieth day.

To locate the nearest Massachusetts District Court, see:  

www.mass.gov/courts/court-info/courthouses
Please be advised that fees for services rendered by an attorney or agent to a claimant in connection with an appeal to the Board of Review are not payable unless submitted to the Board of Review for approval, under G.L. c. 151A, § 37.
AB/rh
� We take administrative notice of the DUA’s electronic records in UI On-line showing that it issued the claimant’s first unemployment benefit payment, which included a lump sum payment for prior benefit weeks, on June 9, 2014.


� We have supplemented the findings of fact, as necessary, with the unchallenged evidence before the review examiner.  See Bleich v. Maimonides School, 447 Mass. 38, 40 (2006); Allen of Michigan, Inc. v. Deputy Dir. of Department of Employment and Training, 64 Mass. App. Ct. 370, 371 (2005).


� The claimant testified that she remained hospitalized receiving treatment for domestic violence during the first couple of months of her claim and continued with treatment and dealing with related legal matters after she was released.  This testimony is also part of the undisputed evidence before the examiner.  See Bleich, 447 Mass. at 40; Allen of Michigan, 64 Mass. App. Ct. at 371.


� Board of Review Decision 0016 2210 95 is an unpublished decision, available upon request.  For privacy reasons, identifying information is redacted. 
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