Claimant withdrew from her Section 30 training program prematurely based on incorrect advice from a college counselor that she’s finished her degree, but enrolled in the first available classes at a community college with approval to have the credits accepted toward her original degree.  Held the claimant was entitled to continued Section 30 benefits because this was a single training program.
Board of Review






       Paul T. Fitzgerald, Esq.
19 Staniford St., 4th Floor







      Chairman
Boston, MA 02114






     Stephen M. Linsky, Esq.
Phone: 617-626-6400








         Member
Fax: 617-727-5874






   Judith M. Neumann, Esq.











         Member

Issue ID: 0015 3668 03

BOARD OF REVIEW DECISION
Introduction and Procedural History of this Appeal 

The claimant appeals a decision by D. Lusakhpuryan, a review examiner of the Department of Unemployment Assistance (DUA), denying an extension of the claimant’s unemployment benefits while she participated in a training program.  We review, pursuant to our authority under G.L. c. 151A, § 41, and reverse.  

The claimant separated from employment, was approved for regular unemployment benefits, effective December, 2013, and was subsequently approved for training benefits, pursuant to G.L. c. 151A, § 30(c) (“Section 30 benefits”).  Following the expiration of her benefit year, she reapplied for Section 30 benefits, but was denied in a determination dated March 24, 2015.  The claimant appealed the determination to the DUA hearings department.  Following a hearing on the merits, attended by the claimant, the review examiner affirmed the agency’s initial determination and denied further Section 30 benefits in a decision rendered on June 8, 2015.  We accepted the claimant’s application for review.
Section 30 benefits were denied after the review examiner determined that the claimant was seeking approval for a second training program in a single benefit year, which is not permitted under 430 CMR 9.06(4).  After considering the recorded testimony and evidence from the hearing, the review examiner’s decision, and the claimant’s appeal, we afforded the claimant and the DUA an opportunity to submit written reasons for agreeing or disagreeing with the decision.  Only the claimant responded.  Our decision is based upon our review of the entire record.

The issue before the Board is whether the review examiner’s conclusion that the claimant is not entitled to Section 30 benefits on the ground that she was attending more than one Section 30 training program in a benefit year is supported by substantial and credible evidence and is free from error of law, where the claimant has shown that she was misled by the school to withdraw from her previously approved program prematurely, and that this was a single training program.

Findings of Fact
The review examiner’s findings of fact and credibility assessments are set forth below in their entirety:
1. On December 11, 2013, the claimant filed for unemployment insurance benefits (Exhibit 2).  The effective date of this claim is December 8, 2013. The expiration date of this claim is December 6, 2014.
2. The claimant subsequently enrolled at the University of Texas’s online program to achieve a Bachelor of Science Degree in nursing.
3. In June 2014, the claimant submitted a 1st Training Opportunities Program (Section 30) Application to the Department for the University of Texas (hereinafter 1st Application) (Exhibit 3A).
4. On the 1st Application, the anticipated expected date of completion is the Fall 2014 (Exhibit 3A).
5. The claimant was approved under Section 30 for the program with the University of Texas.
6. The claimant was initially enrolled in classes for the Fall of 2014 with the University of Texas.
7. About October 2014, the claimant’s 1st advisor from the University of Texas informed the claimant that the claimant had already fulfilled her requirements to receive her Bachelor’s Degree with the University of Texas.
8. The claimant subsequently withdrew from the Fall 2014 classes at the University of Texas based upon this information from the 1st advisor.
9. The claimant notified the Department that she had stopped attending classes at the University of Texas.
10. The Department subsequently ended the claimant’s eligibility under Section 30 of the Law with the University of Texas to run from May 18, 2014 until October 21, 2014 (Exhibit 3).
11. The claimant subsequently discovered through the 2nd adviser from the University of Texas that the claimant had not completed her credits for the Bachelor’s Degree.  The 1st advisor had provided the claimant with erroneous information.
12. The claimant still needed 13 more credits to fulfill her Bachelor’s Degree with the University of Texas.
13. The claimant needed 13 elective credits to fulfill her Bachelor’s Degree with the University of Texas.
14. The claimant did not just want to take any electives.  The claimant wanted to take electives that would help in her nursing career.
15. The University of Texas did not have any electives available for the claimant for the Spring 2015 semester.  The electives for the Spring 2015 semester were already full.
16. The claimant could have waited until the Summer 2015 or Fall 2015 to take the remaining elective credits at the University of Texas to fulfill her Bachelor’s Degree.
17. The claimant wanted to complete the Bachelor’s Degree program as soon as possible.
18. The claimant decided to enroll as a student at Middlesex Community College’s Bedford, Massachusetts campus for the Spring 2015 semester.
19. The University of Texas agreed to accept the elective credits from Middlesex Community College and apply them towards the claimant’s Bachelor’s Degree program.
20. The claimant filed a claim for benefits effective January 11, 2015.  The claimant was not monetary eligible for benefits for this claim (Exhibit 4).
21. The claimant subsequently submitted a Training Opportunities Program (Section 30) Application (hereinafter 2nd application) to the Department for Middlesex Community College (Exhibit 7).
22. On the 2nd Application, the following information is listed:

Name of Degree: 

Bachelor’s **courses will be transferred to UTA for

completion of BS in nursing
Full time or Part time: 
Full time

Start Date: 

January 20, 2015
Expected Degree 
completion date: 

Please see transcript from UTA
23. Enrollment Information:

Semester 


Start and End Date
Spring 2015

January 20, 2015-May 21, 2015 (Exhibit 7).
24. The claimant is not intending on completing a degree from Middlesex Community College.
25. The claimant is intending on transferring her credits from Middlesex Community College to the University of Texas to obtain her Bachelor’s Degree from the University of Texas.
26. On March 24, 2015, the Department issued a Notice of Disqualification denying the claimant under Section 30 of the Law from January 20, 2015 through May 21, 2015 at Middlesex Community College (Exhibit 9).
27. The claimant appealed the Notice of Disqualification (Exhibit 10).

Ruling of the Board
In accordance with our statutory obligation, we review the decision made by the review examiner to determine: (1) whether the findings are supported by substantial and credible evidence; and (2) whether the review examiner’s ultimate conclusion is free from error of law.  Upon such review, the Board adopts the review examiner’s findings of fact and deems them to be supported by substantial and credible evidence.  However, as discussed more fully below, we reverse the review examiner’s legal conclusion that the claimant is not entitled to further Section 30 benefits. 
The review examiner’s decision to deny the claimant’s application for training benefits derives from G.L. c. 151A, § 30(c), which relieves claimants who are enrolled in approved training programs of the obligation to search for work, and which permits extensions of up to 26 weeks of additional benefits.  The procedures and guidelines for implementation of training benefits are set forth in 430 CMR 9.00–9.09.  In the present case, the review examiner concluded that the claimant was ineligible under 430 CMR 9.06(4), which permits claimants to participate in only one training program in a benefit year.  In doing so, the review examiner apparently concluded that the courses at Massasoit Community College, for which the claimant sought approval in her second Section 30 application, constituted a second training program.  We disagree.
As found by the review examiner, the claimant was originally approved to participate in a Section 30 training program to obtain a Bachelor of Science Degree in Nursing from the University of Texas (“University”), to be completed in the fall of 2014.  This was approved under her unemployment claim, effective December 8, 2013 and expiring on December 6, 2014.  However, the claimant never collected all of her training benefits.  She withdrew from the University and the Section 30 program based upon misinformation from her college advisor that she had already met the graduation requirements.  Upon learning the truth, the claimant found that the elective courses offered by the University, which she needed for to complete her degree, were already full during the following semester.  Instead of waiting for the summer or fall term, the claimant enrolled in 13 credits at Middlesex Community College (“Community College”) in the spring term.  The University agreed to accept these credits toward completion of her bachelor’s degree from the University.  Since all of the credits taken at the Community College would be used to obtain the claimant’s Bachelor in Nursing degree from the University, we are satisfied that this was a single training program.  Therefore, the claimant may not be disqualified, pursuant to 430 CMR 9.06(4).
The facts of this case raise another issue under 430 CMR 9.07(1), which provides, in relevant part, as follows:

Benefits provided under M.G.L. c. 151A, § 30(c) are payable only while the claimant is in attendance at the training course.  If the claimant finishes training or ceases to attend training, the claimant will be entitled to the remaining regular unemployment insurance benefit credit if otherwise eligible . . . If a claimant is approved to collect benefits under M.G.L. c. 151A, § 30(c) and the benefit year then expires while the claimant is still attending training and the claimant is not eligible to file a new benefit year claim, the claimant may not continue to collect benefits under M.G.L. c. 151A, § 30(c) beyond the benefit year expiration date.  

Here, the claimant stopped attending training before her benefit year expired and was not eligible to file a new benefit year claim.  When she withdrew from school, she had already exhausted her regular unemployment benefits, but still had 12 weeks of Section 30 benefit credit.  The second Section 30 application seeks payment of those remaining Section 30 benefits.  
Ordinarily, the claimant’s withdrawal from training and the expiration of her benefit year would render her ineligible for further Section 30 benefits under this regulatory provision.  However, we do not think the DUA intended such a harsh result under these circumstances.  Where the claimant withdrew from her approved training program because of her college advisor’s error
; and, upon realizing the error made her best efforts to take the “first available appropriate” courses to complete her degree
, we conclude that she is entitled to the remaining Section 30 benefit credits under her original claim.

We, therefore, conclude as a matter of law that the claimant is entitled to further benefits, pursuant to G.L. c. 151A, § 30(c).
The review examiner’s decision is reversed.  The claimant is entitled to the remaining Section 30 benefit credits under her 2013-01 claim for the period January 20, 2015, through May 21, 2015, if otherwise eligible.
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Member Stephen M. Linsky, Esq. did not participate in this decision.
ANY FURTHER APPEAL WOULD BE TO A MASSACHUSETTS STATE DISTRICT COURT OR TO THE BOSTON MUNICIPAL COURT
(See Section 42, Chapter 151A, General Laws Enclosed)

The last day to appeal this decision to a Massachusetts District Court is thirty days from the mail date on the first page of this decision.  If that thirtieth day falls on a Saturday, Sunday, or legal holiday, the last day to appeal this decision is the business day next following the thirtieth day.

To locate the nearest Massachusetts District Court, see:  

www.mass.gov/courts/court-info/courthouses
Please be advised that fees for services rendered by an attorney or agent to a claimant in connection with an appeal to the Board of Review are not payable unless submitted to the Board of Review for approval, under G.L. c. 151A, § 37.
AB/rh
� See, for example, 430 CMR 9.06(3)(c), which provides that the 15-week application deadline for Section 30 benefits will be tolled in the event that the DUA or its agents have given the claimant misinformation that causes the claimant to miss the deadline.


� 430 CMR 9.04(2)(d) requires a claimant to begin training in the first available appropriate program.
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