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Elaine W. Cockroft.
Attorney at Law
P.0O. Box 324
Bedford, MA 01730

Re:s -Appe_"al oiﬂ ." Final Decision

Dear Attorney Cockroft.

Enclosed please find the recommended decigion of the. hearing offlcer in.
the above appeal. She held a fair hearlng on the appeal of your
c]lent 8 ellglblllty determlnatlon ,

The hearlng officer’'s recommended - decision made findings of fact,
proposed conclusions ©of ‘law ‘and  a recommended decision. After
rev1ew1ng the hearing offlCer s recommended de0151on, T find that it is

- in accordance with the law. and w1th DMR regulatlons and therefore adopt
its flndlngs of fact, condlusions of .law arnid reasoning as my own. ‘Your
appeal is therefore denled

You, oOr any person aggrleved. by this decision may appeal to ‘the

Superior Court in accordance with G.L. <. 30Aa. The regulations
governing the appeal process are 115 CMR 6.30-6.34 and 801 CMR 1.01-
1.04.

Sincefely,

TN
Gerald J. 7
Commissioner SO
GIM/ecw
ea: Deirdre Rosenberg, Hearing Officer

Amanda Chalmers, Regional Director

Marianne Meacham, General Counsel

Veronica Wolfe, Regional E]lglblllty Manager

Douglas White, Assistant General Counsel

Elise Kopely, Assistant General Counsel

Victor. Hernandez, Field Operatlons Senior Project Manager
File




of 'oral testimony.

- COMMONWEALTH OF MASSACHUSETTS
» DEPARTMENT 'OF MENTAL RETARDATION

d pursuant to the regulations of the Department of Mental

1 6.30+-6.34) and MG.L. c. 30A. A fair hearing was held |
epartment O *Mental Retardation’s Hogan Regional

etts. Those present were: \ -

Massachus

©r

Ceniter in Hathorne,

‘\ j Appellant’s mother
- - Appellant’s father
Elaine Cockeroft Appellant’s counsel
 Doug hite. 'DMR"-ASs:isf;aﬂt’-Geﬁeral_,C_ounscl
lisc Kopley - DMR Assistant Genieral Counsel, observing
Patricia White .. DMR Eligibility Psychologist

onmstsofthefollowmg exhibits and approximately one and one half hours

1. Determination Letter dated 3/30/06

2 Eligibility Report dated 3/22/06

- 3. Franciscan Children’s Hospital Neuropsychology Assessment dated 8/30-31/95
4. Psychomg"i;_cal,Evétluat_ionsdated5/27,‘/96 |
5. N;‘sm;fppsycho'_logy_ Service Evaluation dated 10/20/97
6. Cbgnitiv'e and Ps’ychological'Evaluation dated " 3/06
ISSUE .

Whether the Appellant meets the eligibility for DMR services by reason of mental

 retardation as defined in'115 CMR 6.03(1).

BACKGROUND

Mr__ }a 19 year-old man who lives with his parents and younger brother in
Reziding,-_’Ma_ééachus;cﬁs.‘ He has received Special Eduéatioh services since he began his
schiooling. He attended public school in Lynn, Massachusetts for five years, followed by

- one yearmMalblehead, then three years at the LABBB program at Belmont and




: Lexmgt 'Massa_chusetts Durmg his adolescence he apparen‘tly developed severe
: al'problems. “Asa regult, he was  placed ina residential program at the
ol, whlch 1§ Iocated n. Ru‘dand Massachusetts ‘He remained there: for

~two urrently, he' attends the Colborne School in New Marlborough,
' .'.‘_Ma's_saehusetts..

hThef Appellant was dlagnosed as having Atten‘uon Deﬁc1t Hyperactivity Disorder
: four and? one: half years. old and has taken Ritalin for that condition since

1@ history of numerous phys1ca1 problems, including poor motor

) nts, and vanous kidney or urinary and- bowel

d1fﬁcult1es He was bo

the Appellant’s apphcatlon for DMR supports
meet the Department s definition of mental
He appealed that décision and a fair hearing

© was: held on December 14‘ 2006

SUMMARY OF F HE EVIDENCE

antint the recoid was.a Neulopsychology
ciscan Children’s Hosplt ] in Boston, .

S "_1‘_'e‘i{(--4"h 'Edmon) “He received the following scores:

Verbal Reasoning ’ 78
Abstract/V bis;ual Reasoning 85
_Shortherm -Memery 71
Testv Composite . T4

Dr. Emma K:aldman who conducted the evaluat1on wrote in her report that *¢ A
cooperatlon was S0 ﬂagﬂe that it was: dlfﬁcult 1o dlscnmmate ‘betweeén genuine aehcns
and inattentiveness” (Exhibit #3; p. 6). ‘Significant impulsivity and distractibility were

noted.

: "Twas next assessed on March 27, 1996, when he was eight years old.
The testing was condhicted as part of his: Chapter 766 Annual Review by Lionel S. Lyon,

Llcensed Psychologlst (Exhlblt #4) “The- Appellant was 4 student in a- 1‘60'11131 second
grade classroom at the time of the evaluation. The test admunstered was the Wechsler

o Intelllgence Scale for Chlldlen--’lf'hlrd Edition (WISC- 1), HIS scores were as follows:

Verbal IQ 79

& date of the evaluation was Augtist 30 and 31, 1995. M.
i old at the: time. The fest admmlstered among others :




"funchons”
Pictire Anangement sub-test because he eould not complete the task in the time a_llotted

3’.'In fa t, he was able to put the puzzle :-together correctly. Mr. Lyon said that

* Performance 1Q 87

FullScaleIQ 81

' very po itive about‘the Appellant s abilities and potential, noting that his
_est (Codmg) was greatly intiproved fromi the
Lyon; “a good score in this sub-test is often correlated

ity to 1tore: adequétely master reading, writing and arithmetic
(EXhlbIt #4 p 5) He also stated that: gperformed poorly on the

it was ini front of him, understarid-how the discrete

1; oncé he understood the nature or the task, quickly
4) This-clinician apticipated that at some future

tter on the Plcture Arrangement sub-test thus :

In 1997, the Appellant Was: evaluated by the Neuropsychology Service of Beverly,

| Massaehuseﬁs (Exlnblt #5). He was nine. years and. eleven months old at the time of this

nt. He received the: followmg scores on the Wechsler Intelligence Scale for

' fCh1ld1'en~'~'l:h1rd Edition:

VerballQ 65 .
PesformancelQ 78
Full Scale IQ . 69.

As can be seen, his: scores were significantly lower than what he achieved on the 1996

: _WISC lII The clinici ns. who conducted the 1997 evaluation did not address the dechne
in scores; but stated’ ha '-he “amount :

v : of variability within and bétween both Verbal and

;'Performa_ ce subtests reflee Her potential. . (Exhibit #5, p. 6). They also
observed that his slow processmg speed resulted inlower scores on Coding and Picture
Arrangement Where he uriderstood the tasks, but completed them more slowly than he
should have. As other evaluators mentioned, these clinicians believed that the
Appellant’s performance was enhanced. when he was medicated.

The final cognitive assessment in the record took place in March, 2006, as part of
a three year reevaluation carried out in accordance with Massachuseits Special Education
Jaws (Exhibit #6). ‘The Appellant was eighteen years old at the time of the evaluation,
: 'wh1ch was conducted by Carolyn Ferguson a Certified School Psychologlst with the
Reading Pubhc Schools. The test administered was the Wechsler Adult Intelligence

:Scale-—Thlrd Edluon (WAIS-III) ‘Mr. Lentz’s seores were as follows:

Verbal 1Q | 77




Perf()nn'_énce 1Q n
Full Scale IQ 72

. Ms-iFerguson stated that the Appellant “dlsplayed a positive attitude and was a pleasure

......

o A,',;to work with?’ (Exhlblt #6) as’ had all the previous, clinicians who-had worked with him.
- She concluded that the results were vahd and reliable indicators of his cutrent cognitive

2 00.. The, Appellant ﬁled his. -appeal befo

ab1ht1es

Dr Patncla Shook regional psychologist for the Department’s Region 3,

that : in 1g1ble for DMR supports because he did not meet

finit _on of mgmﬁcantly sub-average intellectual fanctioning, defined as “an IQ
pprox1mately 7 0 to 7 5 or. below.”!  The cognitive evaluations which were the

1g1olity _1nat10n)v I Host |
~abilities due o his poor ability to.c perate. In regard to hlS scores on the WAIS I
‘ (E 1 1t'#6) she stated that the scorés he achieved were not consistent with those of

'-_sorl ¢ one who was mentally retal d Her determination letter also referenced the
' is of the Adaptlve Behavmr ‘Assessment: System

not consmlex them m reaehlng my decision.

___Wwbehavior at home was out of control, and

1selt &r _am1ly members Whlle his 1epor1ed

. by ) ns a ry cbing, T-did not consider them in reaching my decision

" 'to u ) the D _partm ts‘determinat n'that the- Appellant s IQ did not meet its
deﬁmtlon of sxgmﬁcantly sub—average iritellectual functioning. The first prong of that
test is based solely on an apphcant s IQ scores. Other factors do not enter into an
e11g1b111ty decision unless an apphcant s 1Q is in the range set forth above.

o ‘There »was tesumony that _Mr

While it is true that in 1997 and-2006 his full scale IQ scores were 69 and 72,
respectively, I agree that these were hkely not an indication of his true potential because
both his dlstractlblllty and slow processmg speed depressed his scores. In addition, I
gave great weight to ‘the 1996 -assessment of Dr. Lionel Lyon (Exhibit #4), which was

'Effective June 2, 2006, DMR changed its definition of mental retardation to ° sxgnlf icant sub-average
intellectual function” as defined by “mtelhgence mdlcated by a score of 70 or below...” See 115 CMR
ew definition was adopted.

s who.assessed the Appellant. At least in
e to work. with, although at the, 2006
Nper (Exhibit #6).

esC

ibit #2) were the _WISC-III of 1997 (Exhlbxt #4) and his.

et of 'these tests was in the recmd before me, I did




2 “agt ot “mentally retarded” as that term is
deﬁned. inthe regulations in effect at the fimé DMR made its demsmn ’

Assomatlon on: Mental Re

2 ly he is. usmg some: wonderful mtellectual Work in
s-his hands to do the work” (EXhlblt #4 P 4) He

FINDINGS_ AND -.CONCLUSI_ONS

After a carefil review of all of the evidence, and despite Mr.” Rueed for
in »*support 1 find that he has. failed to show by a preponderance of the evidence

- tthat'-'he meets the: DMR el1g1b111ty criteria. My spec1ﬁc reasons are as follows:

- a)  hemust be dormcﬂed in:the Commonwealth

o ,B)::f-' : he must be a person: w1th Mental Retardatlon as deﬁned in 115 CMR 2.01, and

-¢) ‘hemustbe in need of spec'al' dfsupports in three or more of the following: seven
S adaptlve gkill'areas: ‘communication, self-care, ‘home living, community use,
‘ health and safety functlonal academlcs and w01k

- 'There is o d1spute that the Appellant meets the first criterion and I specxﬁeally

- ﬁnd that he meets that entenon ‘However, 1-find that hie is not mentally retarded : as that

term is deﬁned at 115 CMR 2.01.

By statute, M.G.L. c. 123B, section 1, a mentally retarded person “is a person
who, as a result of madequately developed or impaired intelligence, as determined by

| clinical authorities as described in the reguilations of the department, is substantially

11m1ted in hlS ability to learn or adapt, as judged by established standards available for the

' evaluauon of a person’s ability to-function in the commumity.”

Consmtent with its statutory mandate, DMR has adopted the American
‘datlon-(AAMR)' standards as the clinical authonty to which
ér an individual has. “madequately developed or impaired

it refers.in- determlmng W

; 'mtelhgence * The AAMR's ndards. estahhsh athree-prong test: (a) the individual must

“have significantly sub avera;
approx1mately 70 to 75 or below, ‘based.on assessments that include-one or more

itelléctual functioning defined as an IQ score of

\ idually admmlstered general mtelhgence tests; (b) 1elated hmltatlons in two or more




‘ ?have»mam- ,ested crltena (a) and (b) before the age of ig."

F or the reasons. stated _above -I concur with the Department of Mental
i that the: Appellant is nota person with “madequately

_ 'deﬁeloped?qr';n;pdi:red intelligence.” Thus he is’ lnellglble for DMR: supports and
services. S

APPEAL

- AN T e;‘son aggrieved by 4 final: dec1310n of the Department may appeal to the
Y gupenor Couirt i ac¢ordance with' GL: 30A [115 CMR 6.34(5)].

/ : | - Heanng Ofﬁcer

ing adaptlve sk111 areas: commumcatlon, self care; home living, social skills,
comimui use self dlrectlon health and safety, functlonal academlcs lelsure and Work ‘




