COMMONWEALTH OF MASSACHUSETTS

DEPARTMENT OF LABOR AND WORKFORCE DEVELOPMENT 

BOARD OF REVIEW

IN RE:  XXXXX F XXXXX 

  SSN # 000-00=-0000

  Hearing Docket # 
MEMORANDUM IN SUPPORT OF CLAIMANT’S APPLICATION FOR FURTHER REVIEW OF THE BOARD OF REVIEW


The claimant, XXXXX XXXXXX, respectfully requests that the Board of Review accept her application for further review of a Division of Unemployment Assistance (“DUA”) hearing decision. The Board should reverse the hearing determination because the Review Examiner’s decision is based upon errors of law, unwarranted by the facts on the record, and unsupported by substantial evidence.   

The Claimant is not disputing any of the factual findings made by the Review Examiner, but instead contends that based on the uncontested facts she is eligible for unemployment insurance (UI).  Specifically, it is the claimant’s position that after working at one assignment through a temporary employment agency where she was employed for 18 months, the claimant had the right to reject as “unsuitable work” a 5 week temporary assignment that paid less than her current position.  In addition to violating the “suitable work” provision, to mandate that a person who was employed for over 18 months at a higher rate of pay accept a 5 week job offer violates the federal and state statutory requirement that new work must meet the prevailing wage and condition of work standard set forth at 25 USCA §3304(a)(5)(A); G.L. c.151A, §25(c)(2).  The decision also is inaccurate in that the claimant should not be considered a temporary employee.   Finally, the plaintiff also contends that the notice provided by the temporary employment agency also violates the Division of Unemployment’s regulations on required notice to temporary employees set forth at 430 CMR 4.04(8)(e). 
I. Statement of Facts


Ms. XXXXX  was employed by the Professional Staffing Group, (PSG), a temporary employment agency, from September 2007 until March 2009.  (Findings of Fact (FOF) # 1).  For her entire time of employment at  PSG Ms. XXXXX  worked full-time for Patni Co., a computer company in Cambridge, Massachusetts..  When she accepted this position the claimant was told it was an open ended position and her rate of pay was $10 per hour. (FOF # 6).    


On March 20, 2009, PSG notified all of its employees at Patni that their assignment was ending that day because Patni Co. no longer required PSG’s services.  (FOF #7).   The PSG staffing manager offered the claimant, and the other employees, a six week assignment at a company in Chelsea for a reduced wage of $9 per hour.  Ms. XXXXX , and all the other PSG employees, rejected the offer.   Ms. XXXXX  specifically informed PSG’s staffing manager that she was not interested in a 6 week assignment because it would interfere with her goal of seeking permanent employment or at least long-term employment.  (FOF# 9).   There is no dispute that Ms. XXXXX  repeatedly sought other assignments from PSG and she was told there was no work available.
11.  Argument

A. G.L. c. 151A, §25(e)(5) solely requires that the claimant contact the temporary employment agency for a new assignment, it does not mandate that the claimant must accept any job offered.  The Review Examiner made an error of law by filing to consider whether the new work offer constituted suitable work.

In 2001, the Massachusetts legislature amended the unemployment statute to provide in relevant part that:

A temporary employee of a temporary help firm shall be deemed to have voluntarily quit employment if the employee does not contact the temporary help firm for reassignment before filing for benefits and the unemployment benefits may be denied for failure to do so.  Failure to contact the temporary help firm shall not be deemed a voluntary quitting unless the claimant has been advised of the obligation in writing to contact the firm upon completion of the assignment.  G.L. c. 151A,§25(e)(5). 

This statutory provision only requires that an employee contact the temporary agency for a new assignment, a requirement that there is no dispute Ms. XXXXX  met.  G.L. c. 151A, §25(e)(5) does not, and cannot be construed,  to reverse longstanding principles of unemployment law including the well established principle that a claimant is not required to accept unsuitable work.  If the Review Examiner’s decision were to be upheld the result would be that unemployed claimants such as Ms. XXXXX  would become permanently tethered to a temporary employment agency forced to accept any and all positions offered, regardless of the suitability of the position being offered.  

Although the Massachusetts Supreme Judicial Court has not addressed the issue of suitability in the context of the duration of a temporary employment agency assignment it has addressed the issue in the similar context of a claimant ,  who left work after a trial period, and was initially disqualified for UI under G.L. c. 151A, § 25(e)(1).   Jacobsen v. Director of  Div. of Employment Sec., 383 Mass. 879, 880, 420 N.E.2d 315, 316 (1981) (remanding the decision back to DUA for a determination of suitability, when the claimant was denied UI under  § 25(e)(1) after leaving work after a trial period).  The same analysis is relevant to Ms. XXXXX ’ case where she refused a position that reduced her pay and was for a duration of 6 weeks.  The claimant correctly concluded that accepting such a position was not suitable as interfered with her ability to secure permanent employment.


B.  The requirement that the claimant accept a 5 week temporary position also violates the Federal Unemployment Tax Act’s (FUTA) mandate that “new work” offered must satisfy the prevailing wage and condition of work standard.  The duration of the position and the wages offered to the claimant did not meet this standard.
1) A five week job offer is substantially different than the claimant’s prior job.


To require a person such as Ms. XXXXX  who was for all intent and purposes a permanent employee at her prior position to accept a 5 week temporary employment position violates 25 USCA §3304(a)(5)(B) and G.L. c.151A, §25 (c)(2)..


25 USCA §3304(a)(5)(B)  provides that in order for a State UI plan to gain federal approval the plan must assure that:

Compensation shall not be denied in such State to any otherwise eligible individual for refusing to accept new work ……if the wages, hours and other conditions of the work offered are substantially less favorable to the individual than those prevailing for similar work in the locality.

The Federal Department of Labor (DOL) first addressed the meaning of the prevailing condition of work test in an Unemployment Insurance Program Letter No. 984, September 20, 1968.  The DOL letter began by noting that although the objectives of the Unemployment Program included that the worker not lose compensation because of a refusal to accept “substandard work” and therefore began its inquiry stating that the provision required a liberal construction UI Program Letter No. 984, page 2.   In looking at the issue when the current employer offered new work to a claimant, the  DOL noted that any time there is termination of a contract to work, an offer of a different position by the former employer is “new work” and the work offered must meets the prevailing conditions of work test.  Id. At 4.   DOL further noted, by way of example, that  reduction in a person’s wage from $3 per hour to $2 per hour would constitute  “new work” that has different conditions than the claimant’s prior position and therefore the worker cannot be denied UI for failing to accept such work.  Id at 5. 


Because of the changes in the labor market, including the increase in temporary employment agencies since the publication of UI Program Letter No. 984, DOL issued more guidance in 2000 specifically addressing the “prevailing condition of work test” in the context of  temporary employment agencies.  One issue addressed by DOL was precisely the issue at hand:  whether the duration of a temporary assignment was relevant in determining whether an offer of a position met the prevailing conditions of work test.  DOL  answered this question in the affirmative stating: 
Since the prevailing conditions requirement applies to “wages, hours and other conditions of work,” the temporary nature of the work must be taken into account.  Unemployment Insurance Program Letter No. 41-98, Change 1, Section II, Question 5. July 19, 2000.


Under the prevailing conditions of work test, it is abundantly clear that the new position offered to Ms. XXXXX  did not satisfy this requirement and, therefore she should not be denied UI.  Not only was the position for a lower wage, the position was of substantial less duration than her prior assignment and under this test the claimant was well within her rights to deem the offer of work as unsuitable.
2. A $9 per hour wage for a clerical position in the Boston Metropolitan area does not satisfy the prevailing conditions of work.

In addition to not meeting the prevailing conditions of work test because of the duration of the employment offered, the 5 week position offered to Ms. XXXXX  also violates this provision because the wage offered was significantly less than prevailing wage for clerical work in the metropolitan Boston area.   The proper comparison for a worker employed by a temporary employment is not the wages paid by a temp agency, but instead “all work, temporary and permanent, in a similar occupational category.”  UIPL No. 41-98. page 10.  Under this standard the Review Examiner should have looked at whether the $9 per hour wage met this standard.  It does not.

According to the Bureau of Labor Statistics (“BLS), based on May 2008 data, the median hourly average for office and administrative support occupations in the Boston Metro region was $17.91;  the mean hourly average wage was $18.75.   (Bureau of Labor Statistics, May 2008 Metropolitan and Nonmetropolitan Area Occupational Employment and Wage Estimates, Boston-Cambridge-Quincy, MA NECTA Division, pages 11-12).  Very little detail was provided at the hearing as to the precise nature of the temporary position offered to Ms. XXXXX  other than it was a clerical position.   Regardless of the particular duties of the position the BLS data shows that for jobs under the rubric of office and administrative support, the lowest median hourly rate was $10.17 for a stock clerk which was not the position offered to Ms. XXXXX .  The next lowest median hourly rate $12.44 for a file clerk.  Therefore even assuming that Ms. XXXXX  was being offered a position that required few skills, she was entitled to reject the position because the wages did not meet the prevailing conditions of work test. 

C.  The Claimant should not be considered a temporary worker.

Ms. XXXXX  applied for a position at PSG in September, 2007 and worked at one company, Patni Inc., until March, 2009.   She had no other relationship with PSG other than this assignment that lasted over 18 months.   To consider claimants such as Ms. XXXXX  who have been employed for 18 months at one workplace a temporary employee defies a common sense understanding of the term temporary worker.  Although G.L. c.151(A) does not offer a definition of a temporary employee, the statutory language clearly envisions work of a defined and short-term nature.  The statue defines “temporary help firm” as firm that provides employees for “employee absences, temporary skill shortages, seasonal workloads and special assignments.”  G.L. c.151A, §25(e)(5), (emphasis added).   The statutory language clearly does not intend to define an employee such as the claimant who held the same position for over 18 months as a temporary employee. 


Although the legislature did not define temporary employment in the context of the unemployment statute it does address this issue in G.L. c.140 the statutory provisions on licensing, including the licensing of temporary employment agencies overseen by the Division of Occupational Safety.  In G.L. c.140, § 46N, the legislature distinguishes temporary and permanent employment as follow:

Permanent employment shall be defined as employment which in itself is good for ten weeks or more.  Temporary employment is employment which in itself is good for less than ten weeks G.L. c.140, §46N. 

With no other statutory directive to the contrary, DUA should defer to the definition of temporary work by legislative directive set forth  at G.L. c.140, §46N.  
D.  The Employer failed to comply with the notice requirements set forth at 430 CMR 4:04.


The Defendants regulations not only require that the temporary employment agency notify the claimant in writing that they must seek a new assignment, but specifies precisely what such notice must include.  430 CMR 4.04(8)(e) provides that
Any notice given by the temporary help firm to its temporary employees of the need to request a new assignment upon completion of their current assignment must be in writing and inform the employees of the method and manner for requesting a new assignment, such method and manner to be consistent with the normal method and manner of communication between the temporary employee and the temporary employment firm for which he/she works, and that a failure to request a new assignment may affect their eligibility for unemployment compensation.

The notice provided to the claimant does not meet this regulatory requirement as it contained no information regarding who Ms. XXXXX  should contact or by what method.  The 
employer testified that this form was completed as part of an intake process for all employees applying for a position.  Indeed, the Review Examiner in this case reached that conclusion in a similar case where the claimant was represented by undersigned counsel.  The details of the case are the same because they involve the same company PSG and people assigned to the same position as Ms. XXXXX  where the placement abruptly ended on March 20, 2007.
  


In that case, the Review Examiner found for the claimant on other grounds, but specifically noted in her decision:

It is worth mentioning additionally that even if the claimant had not sought reassignment, the claimant would not be subject to disqualification due to the employer’s failure to meet its burden regarding written notification to temporary staffing employees.  Considering that the employer’s written notification had not been given to the claimant in essentially two years and that 3/28/07 Notice of Availability did not contain all the required information, such as the employer’s contact information, the claimant’s failure to seek new assignment would not subject her to disqualification.  Hearing decision Docket 518072, page 3.

The Review Examiner in the prior case correctly applied the regulatory requirement, but she failed to apply it in Ms. XXXXX ’ case. 
Conclusion
For all the above reasons, the claimant respectfully requests that the Board reverse the decision  and award Ms. XXXXX  unemployment insurance. 

Respectfully submitted

By her Attorney,

Brian Flynn

Senior Staff Attorney

Greater Boston Legal Services

197 Friend Street

Boston, MA 02114

617-603-1629
� All of the facts are from the hearing decision issued on August 19, 2009 or testimony provided at the hearing. 


�   The claimant in the prior case who I represented referred Ms. XXXXX  to my office after she learned that Ms. XXXXX  had lost her hearing. 


�  This information is being provided pursuant to G.L, 151A, §46(a) which provides that information is confidential and “for the exclusive use and information of the department in the discharge of its duties.”  The Board of Review’s duties include ensuring that claimants who are  similarly situated be treated the same.  Director of Division of Employment Sec. v. Fingerman.  378 Mass. 461. (1979). 
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