CONTINUING DISABILITY REVIEWS (CDRs):  ADULTS & CHILDREN (2014) 
The Continuing Disability Reviews (CDR) is the mechanism used by the Social Security Administration (SSA) to determine whether the recipient still qualifies for benefits on the basis of disability.  Federal law requires that each disability benefit recipient's case be reviewed periodically. 42 USC 421(i), 1382c.  

Federal law also requires that, once having found an individual “disabled,” SSA must use the medical improvement standard before finding the individual no longer disability eligible.   42 USC 423(f), 1382c(a)(4).   The medical improvement standard, with some exceptions, requires evidence of change in the recipient's medical condition since the last favorable medical determination before the recipient's eligibility may be terminated.  See e.g. Schweiker v. Chilicky, 487 U.S. 412, 415-417 (1988).

A.   CDR Standard for Adults 
1.   Medical Improvement 
SSA regulations define “medical improvement” as any decrease in the current medical severity of any of the claimant’s impairments that were present at the time of the most recent favorable medical decision. 20 CFR 404.1594(b)(1), 416.994(b)(1)(i). To determine whether there has been any decrease in the medical severity of the claimant’s impairments, SSA looks for changes (improvements) in the medical findings (signs, symptoms, and laboratory findings) since the last favorable medical decision. 20 CFR 404.1594(b)(1), 416.994(b)(1)(i). The earlier decision, which can be either an initial disability determination or a continuing disability determination, is known as the comparison point decision (CPD). Unless temporary or truly minor, any favorable change in the medical findings for an impairment present at the time of the CPD will result in a decision that medical improvement has occurred.  POMS DI 28010.020(A)(1).  Medical improvement may be found where one impairment has improved while another has worsened.  POMS DI 28010.015.  

To determine whether medical improvement has occurred, SSA looks only at the symptoms, signs, and laboratory findings for impairments that were present and considered at the time of the CPD. 20 CFR 404.1594(b)(7), 416.994(b)(1)(vii). New impairments will not be considered at this step. However, some “new” impairments may be closely related to or the result of  CPD impairments. Examples of “related” impairments might include deteriorated eyesight due to diabetes or back problems resulting from knee or hip impairments. Advocates should consider arguing that such closely related impairments constitute a worsening of the original impairment, rather than new impairments, and should be included in the medical improvement step of the CDR. 

A finding of medical improvement requires evidence of actual change in the signs, symptoms, and laboratory findings associated with the individual’s impairments present at the last favorable medical decision. In Rice v. Chater, 86 F.3d 1 (1st Cir.1996), the court reversed the ALJ’s cessation determination based on the lack of evidence for an etiology for the individual’s pain, finding that there had also been no etiology for the pain at the time of the CPD. 

SSA’s regulations address the problem of determining medical improvement for impairments subject to temporary remissions and worsenings. Where the individual is in a period of remission at the time of the CDR, SSA must consider “the longitudinal history of the impairment, including the occurrence of prior remissions, and prospects of future worsenings.” 20 CFR 404.1594(c)(3)(iv), 416.994(b)(2)(iv)(D). If the improvement is only temporary, it will not warrant a finding of medical improvement. Carlson v. Sullivan, 841 F. Supp.1031 (D. Nev. 1993); see also Baguera v. Apfel, 65 F. Supp. 2d 1345 (M.D. Fla. 1999). Similarly, a temporary worsening at the time of the CPD should not be used to find medical improvement at the time of the CDR, where the impairment is otherwise unchanged. POMS DI 28010.115. 

2.   Medical Improvement Related to the Ability to Work
If SSA determines that medical improvement has not occurred, the individual’s disability benefits will be continued. If the decision is that medical improvement has occurred, SSA must then determine whether the medical improvement is related to the individual’s ability to work. 20 CFR 404.1594(c)(4), 416.994(b)(1)(ii). To make this determination, SSA will consider the individual’s residual functional capacity (RFC). 

RFC is what a person can still do despite his or her physical or mental impairments. 20 CFR 404.1594(c)(2), 416.994(b)(iv), 404.1545, 416.945. SSA will compare the individual’s RFC for the impairments present at the time of the CPD with the individual’s RFC for those same impairments at the time of the CDR. 20 CFR 404.1594(b)(2) and (3), 416.994(b)(l)(iii) and (vii). To do this SSA must construct a current RFC that includes prior impairments but excludes new ones. In these cases, SSA must determine which functional limits are related to which impairments. 

When SSA compares the CPD RFC with the current RFC for the CPD impairments, SSA will find medical improvement related to the ability to work if there is any increase in the individual’s ability to perform basic work activity. Unlike the medical improvement decision, this decision must be made on the basis of all the prior impairments, and not on a finding that the RFC for one prior impairment has increased.  POMS DI 28015.320 . Also, the increased current RFC must be based on actual changes in impairment signs, symptoms, or laboratory findings. 20 CFR 404.1549(c)(2), 416.994(b)(2)(iii). 

Where the individual’s impairment previously met a listing but no longer does, SSA will deem increased RFC and find medical improvement related to the ability to work. 20 CFR 404.1594(c)(3)(i), 416.994(b)(2)(iv)(A). SSA will apply the same listing to determine whether medical improvement related to the ability to work has occurred, even if the listing has since been revised. 20 CFR. 404.1594(c)(3)(i), 416.994(b)(2)(iv)(A). Excepted from this rule are the adult mental impairment listings. Instead, SSA must use the more favorable 1985 version of these listings. POMS DI 28015.050, DI 28010.135.  Prior versions of the listings are included in POMS 34100.000 et seq. 

When there is no CPD RFC assessment in the record, SSA will assign the maximum RFC consistent with an allowance. 20 CFR 404.1594(c)(3)(ii), 416.994(b)(2)(iv)(c). When the CPD record shows that a mental impairment was present but not developed in the adjudication of disability eligibility, SSA will deem a “no limits” RFC for that CPD impairment.  POMS DI 28015.315. This is beneficial to the recipient who can prove current functional limits resulting from that impairment. 

The RFC rules for determining whether medical improvement is related to the ability to work contain two provisions that may be favorable for recipients. The first requires consideration of the effects of aging and sustained periods of inactivity on a individual’s functional capacity. 20 CFR 404.1594(b)(4)(ii), 416.994(b)(1)(iv)(B). The second requires consideration of the length of time away from the workplace for persons over fifty years of age. 20 CFR 404.1595(b)(4)(iii), 416.994(b)(1)(iv)(C). POMS DI 28015.310.  Although providing little guidance on how to apply these provisions to determine RFC, these provisions specify that they are intended to ensure that the disadvantages of inactivity and the aging process in a long period of disability will be considered. See Hutchinson v. Sullivan, No. 90–35844 (9th Cir. July 30, 1991), in which the court remanded the case of a 56‑year‑old man who had been unemployed for six years for consideration of the “age and time on the rolls” factors. 

3.   Medical Improvement Does Not Necessarily Mean Cessation: Current Disability Determination Requirement
 A finding of medical improvement related to the ability to work does not necessarily mean the beneficiary’s benefits will terminate. In most cases, unless an exception applies, SSA must go on to determine whether the individual is currently disabled using the sequential evaluation of disability. 20 CFR 404.1594(b)(5), 416.994(b)(5). In making this determination, SSA must consider all the individual’s impairments, not just those present at the time of the CPD. 20 CFR 404.1594(b)(5), 416.994(b)(5). SSA must also develop a complete medical history for at least the preceding twelve months before determining that a disability has ceased. 20 CFR 404.1589, 416.989. Further, individuals whose current impairments prevent them from performing their prior work will receive the benefit of the vocational considerations (age, education, and work experience) when SSA determines whether they have the functional capacity for other work that exists in significant numbers in the regional or national economy. 

Practice Note 
“Gaps” in eligibility do not necessarily mean termination of benefits. “Except where retroactive cessation applies (DI 28005.205) find that disability continues if the current impairment(s) warrants continuance, regardless of whether longitudinal medical evidence shows a retroactive period (after the CPD) of possible nondisability.” POMS DI 28005.210(B)(3).   See also SSR 13-3p, in which  SSA adopts  as nationwide policy the holding in Difford v. Secretary of Health and Human Services, 910 F.2d 1316 (6th Cir. 1990).  Under the  SSR13-3p policy, the adjudicator reviewing the medical cessation determination or decision will decide whether the beneficiary is under a disability through the date of the adjudicator's determination or decision (as opposed to through the initial termination.)
4.    Exceptions to the Medical Improvement Standard 
The Social Security Act and regulations provide for a number of exceptions to the medical improvement standard. When an exception applies, SSA may terminate the individual’s disability benefits while skipping portions or all of the medical improvement standard. 42 USC 423(f)(2)(A). 20 CFR 404.1594(d), 416.994(b)(3)&(4). POMS DI 28020.000 et seq.
a.   The First Group of Exceptions
 This is the more important of the two groups of exceptions. These exceptions allow SSA to skip only the medical improvement portion to the CDR process, i.e., whether there has been any decrease in the medical severity of the impairments. If one of these exceptions applies, SSA must still show, considering all the individual’s current impairments, that the individual is now able to perform substantial gainful activity before terminating benefits. 20 CFR 404.1594(d), 416.994(b)(3).  Note that, other than the SGA exception, these exceptions have been infrequently applied by SSA, although they see more use in the next two years. 

(1)  Substantial Gainful Activity
This exception applies when the individual is currently engaging in substantial gainful activity (SGA).  Use of this exception is limited by the Title II and title XVI work incentives.  When it is appropriate to apply the SGA exception, advocates should carefully check whether SSA has correctly determined that the individual’s work activity meets the definition of SGA.  

SSI.  The SGA exception does not apply  to SSI recipients. 20 CFR 416.994(b)(3), POMS DI 13005.005.  Once an individual has become entitled to SSI, the effect of earnings, including SGA level earnings, is only as to income eligibility for SSI.  In other words, an SSI recipient’s entitlement cannot be terminated for performing SGA.  SSI recipients may lose entitlement to SSI if found no longer medically eligible after a CDR.  They may also lose financial eligibility for SSI as a result of countable income, including countable earnings. 

SSDI (and other Title II benefits based on disability).  The SGA exception to the medical improvement standard does apply to SSDI recipients. However, the normal trial work period (TWP) and Extended Period of Eligiblity (EPE) rules apply in these circumstances. 20 CFR 404.1594(d)(5). In order to be eligible for a TWP and EPE, the individual must continue to meet the disability standard. Therefore, the SGA exception may not be applied to an indnvivual who continues to meet the disability standard until after completion of the TWP and EPE.  

(2)  Advances in Medical or Vocational Technology or Therapy

This exception applies when there is substantial evidence that shows that the individual has benefitted from advances in treatment or rehabilitative methods. Substantial evidence means new medical evidence and a new individualized assessment of RFC. The evidence must show that these advances have favorably affected either the severity of the individual’s impairments or the individual’s ability to do basic work activities. 20 CFR 404.1594(d)(1), 416.994(b)(3)(i). 

This exception does not apply in SSI cases where the individual is eligible for special cash benefits under the Section 1619(a) work incentive program. For concurrent recipients, an SSDI benefit cessation on this ground does not preclude Section 1619 eligibility. SSA Program Circular 07‑87‑OD. 

(3) Vocational Therapy
This exception applies when there is substantial evidence that shows that the individual has undergone vocational therapy that improves the individual’s ability to meet the vocational requirements of more jobs. The evidence considered must include new medical evidence and a new RFC assessment. “Vocational therapy” can include education, training, or work experience. 20 CF 404.1594(d)(2), 416.994(b)(3)(ii). This exception also does not apply in SSI cases where the individual is eligible for the Section 1619(a) work incentive program.  

(4)  New or Improved Diagnostic Techniques or Evaluations

This exception applies when there is substantial evidence, based on new or improved diagnostic techniques or evaluations, that the individual’s impairment is not as disabling as it was considered at the time of the CPD. The new or improved diagnostic technique must have been generally available after the date of the CPD. 20 CFR 404.1594(d)(3), 416.994(b)(3)(iii). SSA must publish notice when it determines that a new or improved diagnostic is generally available. 20 CFR 404.1594(d)(3)(ii), 416.994(b)(3)(iii)(B)(1) and (2). For a list of these techniques, see POMS DI 33535.000 et seq. 

(5)  The Prior Disability Decision Was in Error

This exception applies when there is substantial evidence that any prior disability determination was in error. 20 CFR 404.1594(d)(4), 416.994(b)(3)(iv). The key point here for advocates is that this exception is not intended to substitute current judgment for that used in the prior favorable decision, e.g., SSA cannot simply rereview the same evidence and make a different decision. There are only three circumstances that will meet the error test:   substantial evidence, on its face, shows that the prior decision was wrong, i.e., test results were misread and a correct reading would result in a different decision; required and material evidence, which was missing at the time of the last review, becomes available and substantial evidence shows that it would have resulted in a different decision; or substantial new evidence, which relates to the earlier decision, shows that the earlier decision was wrong, i.e., a tumor thought to be malignant was actually benign.  20 CFR 404.1594(d)(4)(i)–(iii), 416.994(b)(3)(iv)(A)–(C). 

b.   The Second Group of Exceptions
This group of exceptions allows SSA to terminate a individual’s disability benefits without finding medical improvement or the ability to engage in substantial gainful activity. 42 USC 423(f); 20 CFR 404.1594(e), 416.994(b)(4). POMS DI 28929.900.  SSA may consider this group of exceptions at any point in the review process. This group essentially codifies SSA’s current administrative practices. 

(1)   Fraud
The prior decision was fraudulently obtained. 20 CFR 404.1594(e)(1), 416.994(b)(4)(i). SSA may also apply the reopening rules at 20 CFR 404.988, 416.1488 to the prior claim. 

(2)   Noncooperation
This exception applies when the individual fails to cooperate, without good cause, in the disability evaluation process (e.g., failure to supply requested information, attend a scheduled C.E.), after SSA has made all reasonable attempts to resolve the matter. 20 CFR 404.1594(e)(2), 416.994(b)(4)(ii). The usual “good cause” rules at 20 CFR 404.911, 416.1411 apply. See, e.g., Odorizzi v. Sullivan, 841 F. Supp. 72 (E.D.NY 1993), in which the court found that the ALJ was not excused from applying the medical improvement standard because the individual’s failure to cooperate was, at worst, the result of a misunderstanding.  

Under the noncooperation exception, benefits end with the first month in which the individual fails to cooperate. Where the iindividual decides to cooperate within 12 months, SSA must follow the normal CDR processing instructions.  If the individual is found disabled, the termination will be revised to a continuance.  POMS DI 13015.005 . 

(3)  Inability to Locate
This exception applies when SSA cannot locate the individual after every reasonable effort. 20 CFR 404.1594(e)(3), 416.994(b)(4)(iii). “Every reasonable effort” includes contacts with the post office, former landlords, and medical institutions. POMS DI 28075.005 . Under this exception, benefits end with the first month in which a question arose and the individual could not be located. In SSI cases, payments will be suspended, rather than terminated. See 20 CFR 416.1321–30 for the SSI rules on suspension. 

(4)  Failure to Follow Prescribed Treatment

This exception applies when the individual fails, without good cause, to follow prescribed treatment, which is expected to restore the ability to work. 20 CFR 404.1594(e)(4), 416.994(b)(4)(iv). See Pancheco v. Sullivan, 931 F.2d 695 (10th Cir, 1991) (Statement by recipient’s doctor that he needed knee surgery before he could work was insufficient for application of this exception, because these was no evidence that the recipient had refused prescribed treatment). See 20 CFR 404.1530, 416.930, and Social Security Ruling 82‑59 for examples of “good cause.” Social Security Ruling 82‑59 includes inability to afford the prescribed treatment among its examples of good cause. Under this exception, benefits end with the first month the individual failed to follow prescribed treatment. 

(5)  Lost Files/Failure to include prior file in the CDR record 
SSA must make the records from the prior favorable determination part of the CDR case record.  When SSA cannot find the prior file in a CDR case and cannot reconstruct it, SSA will continue benefits if it determines that the individual is currently eligible and if none of the medical improvement exceptions apply. 20 CFR 404.1594(c)(3)(v), 416.994(b)(2)(iv)(E).  Even where the individual is determined currently able to perform SGA, benefits will be continued if relevant portions of the file cannot be reconstructed.   This is because SSA cannot perform the required “medical improvement” steps.  The evidence of individual’s current impairments will then be the basis for any future review. POMS DI 28035.001, DI 28035.020 & .025, DI 13015.080 set out the rules for reconstructing files. See also Flemming v. Sullivan, 806 F. Supp. 13 (E.D. NY 1992) (court overturned a termination because evidence from the last favorable medical decision was not available so that there could be no medical improvement determination); Dicus v. Sullivan, 1990 WL 24796 (E.D. Wash. 1990), (court discussed the missing file rules and remanded the case for consideration of these and other medical improvement standard rules).
(6) The Termination Month 

SSA will find disability ended in the earliest of the following months:

· the month evidence shows the individual is no longer disabled and the individual was disabled only for a specified period of time in the past;

· the month the evidence shows the individual no longer disabled but not earlier than the month in which SSA notifies the individual;

· the month in which the individual returns to full-time work with no significant medical restrictions and acknowledges that medical improvement has occurred and SSA expected medical improvement;

· the month in which the individual fails with out good cause to follow prescribed treatment;

· the first month the individual was told by his/her physician that s/he could return to work, in the absence of substantial conflict between the physician’s and the individual’s statements concerning the individual’s awareness of capacity for work and the earlier date is supported by substantial evidence;

· the first month in which the individual failed without good cause to cooperate.

· 20 CFR 404.1594(g), 416.994(b)(6).   

B.    CDR Sequence of Review for Adults

The following is the CDR sequence of review for adults as set out in 20 CFR 416.994(b)(5), 404.1594(f):

*     Step 1: Do the individual’s current impairments meet or equal the Listings of impairments? If yes, SSA will find that the individual’s disability continues. If no, go to Step 2. 

*     Step 2: Has there been medical improvement in the conditions the individual had at the time of the last medical review? If yes, go to Step 3. If no, go to Step 4. 

*     Step 3: Is the medical improvement related to the individual’s ability to work? (Compare current fictional RFC with old RFC or deemed or reconstructed RFC). If yes, go to Step 5. If no, disability eligibility continues, unless an exception applies (Step 4). 

 *    Step 4: Do any of the first or second group of exceptions apply? If one of the first group of exceptions applies, 20 CFR 404.1594(d), 416.994(b)(3), go to Step 5. If one of the second group of exceptions applies, 20 CFR 404.1594(e), 416.994(b)(4), SSA will terminate or suspend the individual’s benefits. Remember that the second group of exceptions may be applied at any time. If no exceptions apply, the individual’s benefits will continue. 

*     Step 5: Does the individual have a “severe” impairment, considering all the individual’s current impairments? If yes, go to Step 6. If no, the individual’s benefits will terminate. 

*     Step 6: Is the individual able to perform past work, considering all the individual’s current impairments? If yes, the individual’s benefits will terminate. If no, go to Step 7. 

*     Step 7: Is the individual able to perform other work, considering all the individual’s current impairments and the individual’s age, education, and work history? If yes, the individual’s benefits will terminate.  If no, the individual’s benefits will continue. 

C.  CDR Review Standard for Children Under Age Eighteen

SSA also uses the medical improvement standard for CDRs for children under age eighteen. Benefits may not usually be terminated unless there is a finding that the recipient’s condition has medically improved, meaning that there must be a decrease in the medical severity of the recipient’s impairments, based on changes in signs, symptoms, or laboratory findings. 20 CFR  416.994a(b)(2) and (c). To decide whether there has been any decrease in the medical severity of the recipient’s impairments, SSA must look for changes in the medical findings of the recipient’s impairments present at the time of the last favorable medical decision or review. 20 CFR  416.994a(b). Even if medical improvement has occurred, benefits may not usually be terminated until after SSA has determined that the recipient is not currently disabled, using the sequential analysis of disability and considering all current impairments. 20 CFR 416.994a(b)(5). 

The differences in the CDR sequence of review for children are due to the fact that the children’s disability standard does not consider the ability to work.  Also, unlike the adult disability standard, the child disability standard does not include a functional capacity assessment below the severity level of the listings of impairments listings level, i.e., one “extreme” or two “marked”-level limitations in areas of function. 

The children’s CDR sequence of review also has fewer exceptions to the medical review standard. The exceptions that do apply are exactly the same as described above for adults. The first group of exceptions includes only the decisional error and new diagnostic or evaluation techniques exceptions. 20 CFR 416.994a(e). Just as for adults, SGA is not an exception for SSI eligible children because of the Section 1619 work incentive provisions. POMS DI 28005.030(B)(4) . The second group of exceptions is exactly the same as described above for adults. 20 CFR 416.994a(f). 

D. CDR Sequence of Review for Children 

· Step 1: Has there been medical improvement in the impairments present at the time of the most recent favorable decision? If there has been medical improvement, go to Step 2. If there has been no medical improvement, eligibility continues, unless an exception applies. If a group 1 exception applies, go to Step 3. If a group 2 exception applies, eligibility terminates. 

· Step 2: Do the impairments considered at the time of the most recent favorable decision meet or equal the severity of the listing they met or equaled at that time? Use the listing considered at that time even if it has been revised or removed. If the answer is yes, eligibility continues, unless an exception applies. If the answer is no, go to Step 3. 

· Step 3: Does the child have a severe (more than de minimis) impairment, considering all the child’s current impairments in combination? If the answer is no, eligibility terminates. If the answer is yes, go to Step 4. 

· Step 4: Do the child’s current impairments meet or medically equal the severity of a listed impairment? If the answer is yes, eligibility continues. If the answer is no, go Step 5. 

· Step 5: Do the child’s current impairments functionally equal the severity of a listed impairment? If the answer is yes, eligibility continues. If the answer is no, eligibility terminates. 

20 CFR 416.994a; POMS DI 28005.030(C).  

E. Duty to Ensure That a Child Is Receiving Treatment (20 CFR.  416.994a(g)) 

42 USC 1382c(a)(3)(H)(ii)(II)-(IV) requires the representative payee of a child under age eighteen to show that the child has been and is receiving available medically necessary treatment for the impairments on which the disability finding was based. Payees who refuse to comply with this requirement without good cause may be removed as payee, if removal is determined to be in the best interests of the child. 20 CFR  416.994a(i). POMS DI 28005.031.
F.  Child Recipients Who Attain Age Eighteen (20 CFR  416.987) 

Children who were eligible for SSI prior to turning eighteen will not receive a CDR using the medical improvement standard at age eighteen. Instead, they must be redetermined under the adult disability standard within one year from the date they attain age eighteen. 42 U.S.C.  1382c(a)(3)(H)(iii). POMS DI 11070.010 . This change is due to the uncoupling of the childhood disability standard from the adult disability standard by Section 212(b) of the PRWORA. Prior to the PRWORA, the Social Security Act, 42 USC  1382c, provided that children could be eligible if they had medical conditions of comparable severity to those that would disable adults. The PRWORA changed the definition of disability for children to require medical impairments resulting in “marked and severe functional limitations.” 42 USC 1382c(a)(3)(i). 

SSA initiates the age-eighteen redetermination between the recipient’s eighteenth and nineteenth birthdays and will notify the recipient of the review and of the right to submit evidence. If SSA determines that the recipient is not eligible under the adult disability standard, SSA will notify the recipient of the appeal rights and the right to request continued benefits pending appeal. 20 CFR  416.987(d). 

Even though SSA does not use the CDR standard of review (medical improvement) for the age eighteen redeterminations, SS A does use the beneficial CDR procedure, described below. 

PRACTICE NOTE:  Social Security Ruling (SSR) 11-2p provides a useful compilation of rules and policies for the evaluation of disability for young adults between the ages of 18 and approximately 25.  The SSR includes discussion, e.g., of school records, nonmedical sources of evidence including school programs, structured settings and accommodations and extra help.  G. 
G. CDR and Age-Eighteen Review Procedure 

 SSA will notify a recipient that a review has begun and will invite the recipient to submit evidence of continuing disability. Recipients who receive notice that their benefits will be terminated because they are no longer disabled may appeal that decision through the appeals process laid out in 20 CFR. 404.904 et seq, 416.1404 et seq.  The DSI appeal process does not apply to CDRs or to age 18 Reviews.  

At Reconsideration, claimants have an opportunity for an in-person hearing at the DDS.  20 CFR 404.913(b)-.918, 416.1413(b)-.1418.  These hearings are conducted by DDS hearing officers. The DDS will issue a reconsidered decision explaining the decision and the recipient’s right to request a further appeal. If the DDS hearing decision upholds the termination, the recipient is still entitled to a de novo hearing before an ALJ.  
Claimants also have the right to benefits continuing appeal at both the Reconsideration and ALJ levels.  To receive benefits continuing through the Reconsideration decision, claimants must appeal and elect continuing benefits within ten days of receipt of the Initial termination decision. To receive benefits continuing through the ALJ decision, claimants must appeal and elect continuing benefits within ten days of receipt of the Reconsideration decision.   20 CFR  404.1597a(g), 416.996(g).   The five day mailing rule applies to the 10 day benefits pending filing period, making the period for electing benefits continuing 15 days from the date on the notice.  20 CFR 404.901, 416.1401.  The good cause for late appeal rules also apply to the 10 day continued benefit election period.  20 CFR 404.1597a(g)(3), 416.996(d)(2).  When electing benefits continuing, claimants will be required to complete a statement of choice.  20 CFR 404.1597a(d), 416.996(b).
If the claimant loses on appeal, SSA will consider the continued benefits to be an overpayment and will ask the recipient to repay. The recipient may, however, request a waiver of the overpayment and should meet the “not at fault” portion of the waiver standard if s/he  appealed the termination in good faith and cooperated with the appeal. 20 CFR.  404.1596(g), 416.996(g).  
If  SSA fails to give notice of the right to continued benefits or otherwise terminates benefits without adequate notice, the only adequate remedy is to reinstate benefits from the date of the original suspension or termination. POMS DI 28080.055.  Additionally, benefits should be similarly reinstated where the notice was sent but the claimant has a bona fide (good cause) reason for not receiving the notice. 
H. Section 301 Benefit Continuation after medical termination 

Benefits for some individuals may be continued even after SSA determines that their impairments are no longer disabling.  Section 301 of the Social Security Disability Amendments of 1980, P.L. 96-265, amended the Social Security Act to create this rule.   It provides that disability benefit recipients determined no longer medically disabled  after a continuing disability review are nevertheless eligible for continued benefits if:

· they are participating in an approved program of vocational rehabilitation that began prior to the determination of medical improvement 20 CFR 1584(g), 416.1338; and 

· SSA determines that continuation in or completion of the program increases the likelihood that the recipient will stay off benefits.  42 U.S.C.  425(b), 1383(a)(6)(A),(B), 20 C.F.R.  404.1597,  416.1338.  Under this rule, SSA can determine whether benefits should continue following a CDR termination, and, if so, for how long.  

· For students ages 18 through 21 participating in school under an IEP,  SSA will not make a separate determination as to whether continuation in or completion of the educational program is necessary to reduce dependence on benefits; evidence of participation in the program is sufficient for benefit continuation if the student is determined no longer disabled after an age-18 review or CDR.  20 CFR  404.1597,  416.1338(e)(2).
Prior to August, 1999, SSA applied this rule only to CDR terminations.  SSA changed its policy to include age-18 review terminations via EM-99079 (August 10, 1999).  In addition, on June 24, 2005, SSA published final regulations containing improvements with great potential to benefit young people with disabilities.  The improvements expand the programs which can qualify for benefit continuation beyond traditional state vocational rehabilitation programs.  Under the new regulations, the programs that can qualify a recipient for benefit continuation include vocational rehabilitation services, employment services, and programs undertaken pursuant to the Ticket to Work Act.  

SSA implements this new language by requiring a determination that completion of or participation in the program will provide the individual with:


an improvement in the individual’s work experience so that s/he would be more likely to be able to do past relevant work, despite a possible future reduction un his/her RFC; or


an improvement in any of the vocational factors of education, work experience, or skills so that s/he would be more likely to be able to do other work that exists in the national economy, despite a possible future reduction in his/her RFC.

20 CFR.  404.1597, 416.1338.

I.  Elimination of Work Disincentives – Two Types of CDR Protection

Section 101C Protection.  Under Section 101C of The Ticket to Work and Work Incentives Improvement Act of 1999 (TWWIIA), effective January 1, 2001, SSA will not initiate a Continuing Disability Review (CDR) for beneficiaries who are “using” a Ticket to Work.  POMS DI 55025.001.  Section 101C protection  applies both to work-triggered and regularly scheduled CDRs.  To determine whether a Ticket is “in use,” the Vocational Rehabilitation agency or Employment Network to whom the Ticket is assigned has to certify that the beneficiary is making “timely progress” toward an employment outcome.   POMS DI 55025.001, 55025.025.

Section 111 Protection.  Section 111 of TWWIIA created a new work incentive that encourages long-term disability beneficiaries to return to work by ensuring that work activity would not trigger a medical Continuing Disability Review (CDR). Effective January 1, 2002, a Title II or concurrently entitled Title II and Title XVI disability beneficiary, who has been entitled to benefits for at least 24 months, will not have a medical CDR triggered solely as result of work activity. This new work incentive is called "Section 111 protection."  It applies whether or not the beneficiary has a Ticket to Work.  Beneficiaries protected under section 111 will be subject to regularly scheduled medical CDRs unless they are using a ticket as part of the Ticket to Work program. POMS DI 55001.001.  DI 13010.012.
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