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AFFIDAVIT OF KNUTE ROTTO

I, Knute Rotto, hereby state as follows:

I.
Qualifications and Experience

1.
 I am the CEO of Choices, Inc., which administers the Dawn Project in Indiana and two other similar programs in Ohio and Maryland.  The Dawn Project is one of the original MHSPY national demonstration programs and a nationally-recognized project that successfully provides home-based services to children with Serious Emotional Disturbance.  I also am the director of Hamilton Choices in Ohio and Maryland Choices in Baltimore and Rockville, Maryland.  For more than nine years, Choices has developed home-based services and systems for youth with SED and their families.  I previously was the Director of Mental Health Services in Lincoln, Nebraska and before that a director of a home-based services program in Madison, Wisconsin.  I also am a consultant to many states developing home-based services and systems, including New Jersey’s statewide home-based services network developed as part of their EPSDT program.  

2.
I am currently serving as the lead expert in developing home-based services in California in response to the federal court’s decision in Katie A v. Bonta.
3.
I have reviewed the Defendants’ Remedial Plan Proposal (8/29/06), their Memorandum in Support of their Proposal (10/25/06), and the Plaintiffs’ Final Remedial Plan (8/18/06).



II.
The Children Who Are Eligible for Comprehensive Assessments, Care Management, and Home-Based Services.
4.
Under the Defendants’ Plan, only children who meet strict clinical criteria are entitled to a comprehensive assessment, an intensive care manager, and intensive home-based services.  In my experience, these criteria only apply to roughly 10-15% of children with SED.  The other 85-90% will only receive outpatient services or perhaps some of the time-limited community or diversionary services, like FST, that the Court found inadequate.  These interventions will not meet the needs of most children with SED and often cause further disruptions among for the child and family.  The majority of children with SED need more than outpatient services, and instead require a package of in-home support services to meet their needs.

5.
The defendants’ clinical criteria effectively exclude a significant percentage of SED children for whom comprehensive assessment, care management, and in-home support services are medically necessary and clinically appropriate.  The defendants limit their home-based services to the most “high end” children who are at risk of institutionalization.  They essentially require children and families to wait until the situation has deteriorated to the point where the child’s functioning – as measured by her “consistent inability” to do many activities in many domains and several areas – places her at imminent risk of out of home placement.  The consequence of these restrictive criteria is that children will not obtain appropriate care and treatment and will eventually end up with more intensive needs, which then requires more intensive and costly interventions.

6.
Requiring children who need home-based services today to wait until their conditions deteriorate and they are at imminent risk of an out of home placement is inconsistent with the purpose and provisions (early) of EPSDT, as well as more costly and less humane.  EPSDT was intended to screen “early” and “regularly or periodic,” in order to prevent further disease/growth of the impairment.  Since we know, based upon our experience in the Dawn Project and similar programs throughout the country that home-based services can be effective, particularly if offered early, it is unreasonable to delay the provision of this treatment until a child’s condition worsens.  This also is inconsistent with accepted standards of health care practice.

7.
The defendants’ restrictive clinical criteria differ markedly from the federal definition of Serious Emotional Disturbance and drastically curtail the number of SED children who would qualify for these services.  The federal definition of SED is inclusive and covers the vast majority of youth seeking services in all public systems.  

8.
These restrictive clinical criteria are not employed in the Dawn Project or most other home-based programs in other states or those funded and evaluated by the federal mental health agency, SAMHSA.  Most of the fifty federal grant sites that are focused on building home-based services for youth with SED and their families use the federal SED definition for their eligibility criteria.  Few use standards that are as rigid and restrictive as that the defendants’ criteria.

 9.
These restrictive criteria are both fiscally as well as clinically inappropriate.  While the defendants appear to believe that limiting their responsibility for a larger number of youth will reduce their overall expenditures, the reverse is true.  Youth who meet SED criteria and require more than outpatient therapy will eventually end up in a high cost, high risk category which costs 4 to 5 times more than if their needs had been addressed earlier and preventively.  Like other health care arenas, such as dentistry or oncology, where diagnostic evaluations often lead to prompt and effective treatment, home-based services for children that are provided early and appropriately can avoid chronic mental health conditions and the need for long-term treatment or institutionalization.    

10.
The Dawn Project has two components, one for children with more intensive needs and one with children with less intensive needs that roughly parallel the levels of case management in the Plaintiffs’ Plan.  We did a study of both groups to assess the duration and intensity of home-based services that were provided to children, their clinical effectiveness, their cost-effectiveness, and their impact on children, families, and the system.  The results confirm the wisdom of intervening early.  We reviewed 246 youth in Indianapolis who had a lower level of needs than those in the intensive Dawn Project.  These children had any category of a DSM-IV diagnosis, had some functional impairment that had begun to disrupt only one life domain, had an impairment that persisted for six months, and had never spent a day in residential treatment.  These youth were, on an average, two years younger than the “intensive Dawn” youth; had spent less time in the public system that was referring them; and had only a moderate impairment on the CAFAS, versus a high impairment for children in the intensive group.  

11.
The findings from the study were compelling: the less needy children required home-based services for only eight months, as compared to fifteen months for the intensive group.  The cost of their care was 3-4 times less than for intensive group.  Perhaps most importantly, 90% of the children did not return to the public system of care and remained in the community with their families.  We learned that three children can be served for the same amount of money as one of the more intensively needy children.  Not only does it make sense to intervene earlier, but the chances of success also are better.  Moreover, the family and child have not experienced as much failure, the youth is younger, and the family is more hopeful that they will obtain the services they need.  These are the outcomes that early interventions can have when the access criteria include most SED children.  

12.
Providing in-home support services to all children who meet the federal definition of SED and need more than clinic-based outpatient care is critically important because having access to the least restrictive community based resources and services will prevent many youth from penetrating further into the intensive levels of service.  In-home care is necessary for the families to be able to support them, to offer them new skills, and to understand that they do not have to fix the problem all by themselves.  Offering hope and resources to families who have struggled, often for years without anybody listening and helping, makes a huge difference in how the family accepts the support from the child and family team that will be assigned to them.  Often just having access to supports and knowing that a team is available to help is enough for some families to attempt to keep their children at home.  When families have no support, no team, and no coordination, they become discouraged and angry, demand every possible form of intervention, worry that the support will not continue or be taken away at any time, and focus more on survival than care and healing.

13.
The Plaintiffs’ Plan is also more consistent with the goals of EPSDT because it has a tiered approach to support, is fluid based on the needs of the children and family members, and updates services as the child’s needs change.  It reflects an early intervention approach that is at the heart of the EPSDT program.  

14.
As previously stated, the federal SED definition includes children with development delays, who have similar needs as other youth with SED.  Hamilton Choices in Cincinnati, Ohio, serves 240 youth with SED every day, 20% of whom come directly from the Developmental Disabilities agency.  Even though these children have a life long condition, their day to day functioning can be dramatically improved, which positively affects their ability to remain in their home, school and community settings.  Using a team approach with an array of services and supports, Hamilton Choices reports that they have reduced out of home placements and length of stay in residential treatment centers by supporting these children in their homes with their families.  The quality of life of these children improves dramatically with this type of approach, while reducing the expenditures because costly out of home care is avoided.   

15.
Indiana and many States offer home-based services to children with SED, and do not limit them to the most needy children on the verge of institutionalization, as would the defendants’ criteria.  As stated earlier, there are fifty federally-funded programs across the country that are using the SED criteria to serve youth and that are not limiting their eligibility criteria to serve less.  By creating tiers of care, as youth and families improve, the intensity of care coordination can be reduced and reallocated to those families that need it.  Having access to intensive services before a child’s behaviors have escalated has proven to shorten their lengths of stay in the intensive mode and costs 3 to 4 times less, because costly out of home care was avoided.  This also has a positive impact on the children and families served.  

II.
Determination of Need for Home-Based Services

16.
Under the Defendants’ Plan, the Care Planning Team does not make the final decision about the services that the child will receive.  MassHealth or its MCOs  determine the medical necessity of each service and can review the  treatment team’s decision for each service for each child.

17.
This external review process undermines the Care Planning Team’s authority and effectiveness, since the team no longer has the ability to control the care planning process in a “real-time” way.   This is likely to delay the provision of services.  When an outside entity makes or reviews treatment decisions, the momentum and positive impact of a team’s plan is weakened, the family’s confidence in the process is undermined, and the probability of prompt and effective services is compromised.  And the team begins to focus more on gaining approval from the outside entity rather than focusing on the needs of the youth and family.  Using outside entities for care plan approvals tends to defeat the purpose of care planning teams.  

18.
Most importantly, this is likely to result in children not receiving needed services, because the MCO will not be aware of the details of the needs of the child, the interactions of the team, and the dynamics of the process.  Often having outside reviewers creates a more costly plan because the risks that the care planning team is willing to take because they are a TEAM is something that an individual reviewer is unlikely to approve, believing that more costly services are needed to address risky behaviors.  Obtaining approval from a third party also stymies the creativity of the team.  It also slows the access and responsiveness to services. “Real-time” decisionmaking and access to service saves money and gives the team full responsibility for making the best decisions.  

19.
Choices operates four different community programs (in Indianapolis, Cincinnati, Rockville, MD and Baltimore City which account for over 650 child and family teams) that allow and encourage child and family teams to make all of the care plan decisions, purchase the services and review plans in a real time manner.  Teams are fully responsible to make purchasing and clinical decisions, which has been extremely successful, as well as cost-efficient, in all four communities.  Families report that they are highly satisfied with the team process, the services provided, and the voice they have in the planning and implementation process.

20.
The Plaintiffs’ Plan uses the same process for making treatment decisions as we have successfully employed in Choices.  This is a far better approach because the team makes the most efficient and effective decisions since they are closest to the child and family.  As long as families are part of the planning and implementation process, it will be clear what services are needed and workable.  Our experience in Choices has been that when you give the team a budget, a variety of services, and allow them to match their needs with the services, they make good economical and clinical decisions.  We have found that teams are very conscious of what they are purchasing and the cost.  In fact, it allows the team to decide whether the amount paid for a service is really worth the expense, which is a perspective that a MCO individual does not have when authorizing care.  In a study of Dawn Project outcomes that compared service plans decisions between the Team driven outcomes and the System or Referral source outcomes, the findings were fascinating: Teams plans were filled with more creative and individualized services, cost 40% less due to less out of home care and more community-based alternatives, resulted in faster discharges, and had better clinical outcomes based on CAFAS scores.  

21.
This is also the well established standard decisionmaking model used in Wraparound Milwaukee, MHSPY in Massachusetts, Choices, and throughout New Jersey’s system of care.  Choices’ evaluation of this process shows high satisfaction of the youth and family, with high scores on the Wraparound Fidelity Index that measures the integrity of the process. 

22.
The Plaintiffs’ Plan provides adequate safeguards against excessive or overly-expensive treatment by establishing outlier standards based upon experience with MHSPY and CFFC.   Having the flexibility to choose from a wide menu of services and supports allows for more flexible and often less costly plans.

23.
Another critical deficiency in the Defendants’ Plan that is likely to increase the total cost is its failure to integrate care managers and care planning teams into the same entity.  It also is likely to result in miscommunication, less than effective care, and inconsistent management of the teams.  The team concept has to be operational across the organization to work effectively.  Care coordinators are supported by their care supervisors who are supported by their Director who is supported by the CEO or Executive Director.  If those chains are broken and/or there are not strong links between them, then the ability to make good clinical and financial decisions becomes fragmented and inconsistent.  Staff from various organizations can often be influenced by their organizational mandates, which ultimately causes conflict and inconsistency.  Competing agendas or priorities can cause ineffective care and miscommunication between supervisors and care managers.  Families’ needs will get lost in these inconsistencies and miscommunications.   

24.
Under the Plaintiffs’ Plan, care managers and the Child and Family Team are part of, and are coordinated by, the same entity, called the Community Services Agency.  This is an important feature of an effective home-based services program, because coordination is the key to creating effective individualized care plans.  Unless the care managers and teams operate within the same structure, there is a significant risk of miscommunication with the family, duplication of services and ineffective care plans.  Having a cross system perspective is critical in working with youth with SED, and if the care management delivery system is not operating within the same structure, the care plans will not be effectively delivered.  

25.
The youth who present with SED often have problems that cross multiple systems:  home, school and community where cross system coordination is nonexistent.  Currently, public human services do not have formal mechanisms to care for youth with SED, which is why cross system child and family teams are so effective.  Putting everybody who knows and is working with the youth along with the family together in a meeting allows for an opportunity to share what is working, what is not working, who is providing what service, what is missing and then eliminating any duplication of services.  One system, one family, one plan is a mantra that Choices successfully uses to focus the teams and bring the best possible resources to the table to ameliorate the issues. 

Signed under the pains and penalties of perjury, this __ day of November 2006.
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AFFIDAVIT OF DR. JAMES GREER

I, Dr. Jim Greer, hereby state as follows:

I.
Qualifications and Experience

1.
 I am the Medical Director of the Child and Family unit of The Providence Center in Providence, Rhode Island, which is part of a statewide system of home-based services. 

2.
I have provided diagnostic, clinical, and other treatment services to children with SED for over twenty years, mostly through community and home-based service programs.  I make decisions about the medical necessity of home-based services for hundreds of Medicaid children each year, and have done so for over a decade.

3.
I wrote an expert report and testified at the trial in this case.  My curriculum vitae was admitted as exhibit PX 1148A.

4.
I have reviewed the defendants’ Remedial Plan Proposal (8/29/06), their Memorandum in Support of their Proposal (10/25/06), and the plaintiffs’ Final Remedial Plan (8/18/06).



II.
The Children Who Are Eligible for Comprehensive Assessments, Care Management, and Home-Based Services.
5.
As I read the defendants’ Plan, only children who meet strict clinical criteria are entitled to a comprehensive assessment, an intensive care manager, and intensive home-based services.

6.
Based upon my professional experience, the defendants’ clinical criteria for intensive home-based assessment, intensive care management, and intensive home-based services effectively exclude a significant percentage of SED children for whom these services are medically necessary and clinically appropriate.  For example, a child who has experienced early neglect and abuse, with resulting significant Post Traumatic Stress Disorder symptoms, would not be eligible to receive services until his or her behaviors attained a level of severity that would be associated with extremely poor prognosis and a greater likelihood of lifelong intensive management needs. 

7.
The defendants’ criteria effectively limit comprehensive assessments, care management, and intensive home-based services to the most “high end” children who are at risk of institutionalization.  Denying most children with SED a comprehensive, home-based assessment until they become severely dysfunctional is clinically backwards.  The very purpose of a comprehensive assessment is to determine which children need home-based services and what level of services they need.  Comprehensive, home-based assessments are distinctly different than a simple diagnostic evaluation done in an office and are essential to evaluating the strengths and needs of the child and the family, as well as the availability of other local supports.  

8.
Many of these “high end’ children have deteriorated and become severely dysfunctional precisely because their treatment needs have not been met in a timely way with less intensive and less costly home-based services.  This level of home-based services, which is excluded from the Defendants’ Plan, could reliably and demonstrably reduce the need for such high-end treatment interventions.  In effect, the defendants’ criteria mean children have to wait and deteriorate before they can receive the home-based services described in their Plan. 

9.
This makes no sense from a clinical, programmatic, or policy perspective, and does not seem to be consistent with the goals of EPSDT.  It is clinically inappropriate because it requires the severe exacerbation of a disorder and a significant decline in level of functioning that may have permanent negative effects, irrespective of the level of intensity of service provided after the condition has worsened. These children can be clearly identified and their needs addressed with less intensive services, rather than delay home-based treatment and only offer intensive home-based services after these children have been denied necessary and prompt care. Waiting until symptoms are so severe as to qualify for home-based services, as the Defendants’ Plan effectively requires, also will result in worse outcomes, despite more intensive service ultimately being required.

10.
Based upon my review of the sample of children in this case, less intensive home-based services are not currently available or provided to children with SED in Massachusetts, with the exception of a very time-limited program called FST that is reserved for children at serious risk of hospitalization.  Thus, if a range of home-based services are not included in this Plan, it is not likely that they will be available or provided to children with SED.  

11.
The defendants’ clinical criteria limit the children who will receive assessments and home-based services to those children who have an Axis I diagnosis.  The Diagnostic and Statistical Manual, Ed. V (DSM-V) includes five separate categories of mental illnesses (Axis I – V).  Children with SED often have diagnoses that fall within, or are impacted by, the other four categories (Axis II-V).  Excluding all of these children is clinically inappropriate and not at all related to either the clinical need or medical necessity for home-based services.  The federal definition of SED includes children with any “diagnosable mental health disorder” and most states of which I am aware do not limit home-based services, or many other mental health interventions, to children with an Axis I diagnosis.

12.
The defendants’ restrictive clinical criteria differ markedly from other aspects of the federal definition of SED by requiring dysfunction in more than one environment, by requiring a “persistent inability” to perform certain functions, and by setting a durational cutoff for eligibility.  It is evident to me that many children who would meet the federal definition of SED would not meet the defendants’ clinical criteria for home-based services.

13.
The defendants’ clinical criteria would exclude almost all SED children who need home-based services but whose disability has not yet become profound or long lasting.  It would never be available to any children with autism, autism spectrum disorders, and pervasive developmental disabilities, if not combined with an Axis I diagnosis, even though these children clearly need and benefit from home-based services to treat their SED conditions.   

14.
These restrictive clinical criteria are not regularly employed in Rhode Island’s home-based programs and in the ones operated by The Providence Center where I work.  If they were, many of the children whom I see and who receive home-based services from our Center would not be eligible for these services.

15.
It is my understanding that the plaintiffs’ Plan would offer in-home support services to all children who meet the federal definition of SED and need more than clinic-based outpatient care.  This is a sensible and clinically valid approach.  All children with SED who need in-home support services would be eligible for them. This is critically important because it allows affected children to receive more effective treatment earlier in the course of their disorder, reducing the potential for further decline and a need for high-end acute and chronic service such as hospitalization or residential placement..  It also appears more consistent with the goals of EPSDT because it is prevention oriented.

16.
The plaintiffs’ Plan adopts the federal definition of SED, and explicitly includes children with autism, autism spectrum disorders, and pervasive developmental disorders. This population is particularly likely to benefit from home-based interventions that can have significant long term impact on achievement of optimal functionality and productivity of these patients.

17.
Rhode Island offers home-based services to children with SED, and does not limit them to the most needy children on the verge of institutionalization, as would the defendants’ criteria.

Signed under the pains and penalties of perjury, this __ day of November 2006.
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AFFIDAVIT OF MARCI WHITE

I, Marci White, hereby state as follows:

I.
Qualifications and Experience

1.
 I was the former Vice President of Program Services at the Methodist Home for Children in North Carolina, which included responsibility for children’s community and home-based services, and the former administrator responsible for implementation of the court approved plan in Willie M. v. Hunt in North Carolina, which included home-based services.  
2.
I have served as a consultant and expert to several States that are developing home-based services and systems.  

3
I am a technical expert on matters related to the behavioral health needs of children in state custody for the court-appointed monitors in an EPSDT case, John B. v. Menke.

4.
I am currently serving as an expert to assist in developing home-based services in California, in response to the federal court’s decision in Katie A. v. Bonta. 

5.
I have been involved as an expert evaluating home-based services to children in EPSDT cases in Arizona, J.K. v. Eden, and California, Emily Q. v. Bonta.
6.
I wrote an expert report and testified at the trial in the present case.  My curriculum vitae was admitted as exhibit PX1092A.

7.
I have reviewed the Defendants’ Remedial Plan Proposal (8/29/06), their Memorandum in Support of their Proposal (10/25/06), and the Plaintiffs’ Final Remedial Plan (8/18/06).



II.
The Lack of Timelines

8
The Defendants’ Plan has no timeline for substantial compliance, no firm timelines for specific tasks, and no timeframes for delivering needed services to any or all plaintiff children.  The defendants point out that their Plan has a large “scope and complexity…involving multiple concurrent work efforts.”   It is precisely the scope and complexity of the services class members need, coupled with the different activities of so many individuals and agencies, that will have to be going on at the same time that require more, not less, specificity as to timelines for all the tasks necessary to achieve compliance.

9. 
Without specific timelines for specific activities, neither the defendants nor the Court will be able to track whether the activities required to achieve compliance are actually occurring.   Nor will they know even if progress toward compliance is being made, and, if not, what particular activities are having an impact on progress. In addition, without timelines, the defendants will not know whether activities that must occur concurrently are proceeding as planned, and in the required sequence to accomplish a particular project. If there are delays in one or more sets of tasks in a project, various individuals or agencies involved in that project will not be apprised of the delay, will not know to adjust their activities or what to do to “get back on track.”  They will not know they are “off track,” and neither will the plaintiffs, the Court Monitor or the Court. 

10. 
The absence of specific timelines for the initiation and completion of specific activities makes it impossible to evaluate progress toward compliance.  In the absence of incremental timelines, the parties, the Court Monitor and the Court will only have a list of tasks that are to be accomplished.  A list of tasks – without timelines, without responsible individuals/agencies assigned, without necessary sequencing specified, and without a detailed description of how each fits into the overall requirements for compliance – is inadequate as a response to what the defendants acknowledge is a very “complicated endeavor.”  A complicated endeavor requires much more clarity and specificity about the overall goals and projects, as well as for the specific tasks for each, if there is to be a reasonable expectation of success.

11.
The absence of a timeline for actually providing needed services is inconsistent with EPSDT requirements. 

12.
The Plaintiffs’ Plan incorporates incremental timelines which acknowledge that some tasks must occur before others and that some tasks can and should be occurring at the same time.  Incremental timelines, especially for critical tasks that must be completed before the next set of tasks can begin, are necessary to assess overall progress and to determine if the end goal is still on track.  

13. 
For example, the defendants must develop new requirements in a number of areas, e.g., screening, assessment, service definitions, service network, training, to name a few.  New requirements in each area will likely be developed by different individuals, but the changes in each area are interrelated. Some require administrative action only; others will require extensive involvement of other state and federal regulatory entities.  Yet, making the required regulatory and contract amendment changes is absolutely essential before a number of other tasks can occur.  Timelines are necessary in order to assess overall progress, as well as to know where to adjust activities and efforts along the way. 

14.
Incremental timelines promote prompt compliance because they provide concrete goals and expectations that are clear to everyone.  Even when there are different individuals and agencies working on different aspects of a task or project, incremental timelines are a major tool for providing focus and consistency for everyone.  They keep the focus on the goal to be achieved.  Otherwise, the defendants are likely to assess their “progress” by the list of activities they conduct, or even complete, whether or not those activities result in actual progress toward compliance.

15. 
The Defendants’ Plan projects a number of tasks as generally requiring “in excess of 36 months,” and makes all dates provisional and subject to unilateral modification.  Such open-ended timeframes are no different than no timelines because there are no endpoints against which to measure achieving compliance.  Even more problematic is that the absence of incremental timelines means that the parties, the Court Monitor and the Court will not have readily identified indicators to inform them that even the fuzzy goal of “in access of 36 months” is not going to be achieved.  In my experience overseeing the implementation of the court-approved remedy in Willie M., specific timelines for each key task were essential to manage the initiative and to ensure its successful completion.  I needed a “picture” of where we were headed as well as timelines and incremental steps to get there.

16.
Timelines that can be modified unilaterally, without review and approval by the parties, the Court Monitor, and/or the Court, ignore their mutual and ongoing responsibilities to the plaintiff class.  There may well be legitimate reasons to change or delay aspects of the Defendants’ Plan as they proceed with implementation.  If so, the defendants need to explain the reasons for the changes or delays, and to assure the plaintiffs, the Court Monitor, and/or the Court that the reasons for any changes or delays have been addressed and will not continue to have an impact on achieving compliance.

17.
The Plaintiffs’ Plan expects full compliance within three years, with an additional two years of ongoing monitoring and judicial oversight. Firm timelines, even ambitious ones, are desirable because, as noted above, they keep the goals and expectations clear for everyone.  My experience coordinating a similar remedial initiative in North Carolina demonstrates that clear goals, with measurable timelines, are much more likely to be accomplished than open-ended ones with no clear timelines.
18.
The plaintiffs’ three-year timeframe for a statewide service system is ambitious but doable if the defendants provide the necessary leadership, political will and clarity to all of the goals and tasks required to achieve compliance. If an extension of a particular deadline is requested, the defendants should be able to demonstrate exactly why the initial timeframe is unworkable, why the extension is needed, and what they have done and are doing about all matters related to achieving compliance that are within their control, and when they expect to achieve compliance. 

III.
Modification of the Plan

19.
The Defendants’ Plan allows for unilateral modification of any provision of their Plan without review by the parties, the Court Monitor, and/or the Court. This makes the Plan unenforceable, makes it impossible to ever determine if the defendants have complied with the plan, and makes it unlikely that the plan, as written or even as modified, will ever be implemented. 

20.
The Plaintiffs’ Plan recognizes that some modifications inevitably will be necessary, and appropriately provides a mechanism to make changes after notice to all parties and approval by the Court Monitor or, in the case of core provisions, by the Court.
.
. 

IV.
The Level of Detail Needed in a Plan
21. 
The Defendants’ Plan lacks principles that are necessary to describe the purpose, goals, and intent of the remedy. Principles are not mere rhetorical statements; they are critical because they provide actual practice guidance for those providing services to class members.  Further, they provide measurable expectations, against which to judge the performance of service systems in delivering required services to class members. The absence of guiding principles in a system reform plan leaves the parties and the Court with no reference point to assess proposed modifications and compliance.

22.
The Plaintiffs’ Plan includes principles that describe the purpose and intent of the remedy, and that mirror the CASSP principles adopted by the federal mental health agency, SAMHSA.  These principles are similar to those adopted in other States and in other cases, like J.K. v. Eden, and have proven to be useful and effective in Arizona.  These principles are important because they are consistent with sound and effective practice nationwide for children and families with mental health needs.  Taken as a whole, these principles provide behavioral, practice and policy descriptions for the variety of elements that are required to put in place a broad and complex service system to address the needs of the plaintiff class.  

23.
At almost every level and in almost every section, the Defendants’ Plan lacks the requisite specificity and detail necessary to guide the Commonwealth in its implementation, to ensure consistency and clarity among providers, to adequately inform families and providers about what will occur and how to access home-based services, to ensure prompt and efficient access to services, to establish clear compliance measures, and to adequately evaluate the defendants’ actions to assess progress toward compliance.  While flexibility is necessary in developing new service systems and while courts should not be too prescriptive in systemic remedial plans, the Defendants’ Plan is far too general and fails to set in place the parameters to provide guidance, clarity and specificity.  

24.
One significant example of this lack of guidance is found in the Defendants’ Plan, Project 3:  Development of a Service Delivery Network.  The defendants are to establish a “statewide network of community service agencies (‘CSAs’)…for coordinating and providing or arranging for medically necessary home-based services.”  This is a huge task, and one that is the heart of achieving compliance with the Court’s order.  The defendants provide a list of twelve tasks to establish the service delivery network.  Each one of these tasks is a significant “project” and will require the defendants to marshal significant resources (e.g., management personnel, clinical and program expertise, policy makers, planners, evaluators, providers, families/recipients).  A number of these tasks need to be completed before work on other tasks on the list can begin.  The defendants must obtain approval from CMS of the services to be offered and of the managed care contracts (task #4).  That approval is likely to require significant time, and cannot be sought until the defendants have drafted definitions of the new services and provider qualifications, including all the items listed under task #7 and task #6.  Detailed descriptions, as well as deadlines, are required for the personnel and processes necessary to complete these two tasks; otherwise, they are not likely to be completed within a reasonable period of time.  Most of the other tasks included here cannot be completed until the three tasks noted here have been completed, or nearly so.

25. 
The absence of clarity and specificity undermines the likelihood that the Plan will be implemented effectively, consistently, and promptly because there are so many different entities and individuals responsible for various tasks.  The range and amount of involvement necessary to implement the Defendants’ Plan mean that it is extremely important for everyone involved to know where and how the tasks fit together, especially if sequencing is involved.  This is a basic principle of planning, managing and implementing large-scale and complex endeavors.  In addition, the absence of clarity and specificity in the Plan undermines the Court’s ability to assess compliance and also increases the likelihood of future disputes and court involvement.

26.
The Plaintiffs’ Plan is far more detailed, specific, and clear, allowing the Court to evaluate and determine compliance with specific activities and provisions.  For instance, the Plaintiffs’ Plan describes in detail the requirements and processes for establishing CSAs for delivering services pursuant to the Court’s Order.  Included in the details are timeframes for each task.  The parties, the Court Monitor and the Court will be able to monitor not only whether the defendants establish functioning CSAs, but also whether they are implemented in a reasonable timeframe.  This is in contrast to the Defendants’ Plan, where the Court would not be in a position to know if the defendants encounter problems establishing CSAs until after the 24-36 months of their overall Plan.  This is too long to wait for the Court to have readily available measures of expected progress toward achieving compliance. 

27. 
This level of detail is helpful, enhances consistency in implementation, decreases the probability of future disagreements, and facilitates compliance assessments by providing clarity for everyone from the beginning of implementation.  It also enables the defendants to get on with their job:  implementing the Court’s orders through a Plan approved by the parties and the Court.  They do not have to be diverted by ongoing and, potentially intrusive inquiries from the plaintiffs and the Court Monitor about the details of their activities.  Agreement in the beginning about the timeframes and requirements for key tasks in the Plan frees the defendants to focus on the much more important work of ensuring that they provide plaintiffs with the services they need and to which they are entitled under the Court’s Orders.   

Signed under the pains and penalties of perjury, this __ day of November 2006.
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AFFIDAVIT OF BRUCE KAMRADT

I, Bruce Kamradt, hereby state as follows:

I.
Qualifications and Experience

1.
 I am the director of Wrap Around Milwaukee and a consultant to many States that are developing home-based services and systems.

2.
I am currently serving as an expert to assist in developing home-based services in California, in response to the federal court’s decision in Katie A. v. Bovita.

3.
I wrote an expert report and testified at the trial in this case.  My curriculum vitae was admitted as PX 1151A.

4.
I have reviewed the Defendants’ Remedial Plan Proposal (8/29/06), their Memorandum in Support of their Proposal (10/25/06), and the Plaintiffs’ Final Remedial Plan (8/18/06).

II.
Scope of Plan and Clinical Criteria

5.
A glaring problem with the Defendants' Plan is their strict eligibility criteria for home-based services, which defines which children will benefit from the Court's order.  The defendants use diagnostic, functional impairment, and duration of illness restrictions, as well as level of care guidelines, to determine who can receive home-based services and even a comprehensive assessment.  The intent appears to be to significantly limit the size of the target population.  In any event, it is clear to me based upon my work in Wisconsin and throughout the country, that it will undoubtedly have an impact. 

6.
While the defendants' criteria appears to be modeled upon our program, Wraparound Milwaukee, the Milwaukee program is limited to SED youth at immediate risk of institutional care.  Wisconsin's statewide EPSDT benefit that covers home-based services in all counties is not limited to children who meet the defendants' clinical criteria.   Here, the Court never limited the class to only those youth in, or at the “door-step,” of institutional placement.  Nor did it appear to restrict its conclusions to children with SED who had certain diagnostic labels, like Axis I.  Instead, its decision consistently speaks of all children with SED.  If the Defendants' Plan is adopted, there will be children with SED who clearly need home-based services who will be excluded from receiving the services because they are not be able to meet the more rigid guidelines proposed by the defendants.

III.
Assessments

7.
An important aspect in the determination of whether a child needs intensive home-based services is both the preliminary and comprehensive assessment.  The defendants’ Plan lacks a preliminary assessment and appears to confuse the need for an assessment to determine whether a child needs home-based services with a clinical diagnostic evaluation. The defendants’ entire assessment proposal is little more than what already is done in mental health clinics – conducting a clinical evaluation and establishing a clinical diagnosis.  The clinical diagnostic evaluation is usually done to establish a clinical diagnosis such as depression, anxiety disorder, attention deficit disorder, etc. Establishing a clinical category for a child has very little correlation with the determination of whether a child needs home-based services. This requires a more extensive assessment that evaluates a child’s strength, needs and resources.  The Defendants’ Plan, as described in their Memorandum, pp. 11-18, mostly continues existing evaluation protocols but relabels them an “assessment.”

8.
The Defendants' Plan is problematic because it may very well miss which children actually need and will benefit from home-based services because the assessment focuses so heavily on diagnostic labels, does not involve a visit with the family in their home, and is clearly not a comprehensive assessment as that term is used by our program, by MHSPY, or by CFFC. The diagnostic assessment in the Defendants' Plan cannot provide critical information nor guide the family, mental health providers or child servicing agency in making the decision of the need for home-based services.

9.
Building upon this confusion, the Defendants' Plan only allows evaluations by trained MassHealth enrolled clinicians. While this term is never defined in the defendant’s proposal, I assume it refers to licensed psychiatrists, psychologists and social workers. That may be appropriate if all you are attempting to achieve is a diagnostic impression for some traditional treatment modalities, such as outpatient psychotherapy.  But most assessments for home-based services are unique and not closely tied to diagnostic labels.  For instance, the leading national tool for evaluating the strengths and need for home-based services, the CANS assessment instrument (which is even proposed by the defendants) is traditionally administered by non-clinicians such as a child welfare or juvenile court workers, or a mental health case manager.  Much of this work can be better done by other child serving systems staff rather than relying on scarce clinical professionals.  Limiting assessments to licensed clinicians, as the Defendants' Plan proposes, will limit and delay the number of children who can receive home-based services. 

10.
Further, under the Defendants' Plan, there is no standardized methodology for determining which children satisfy the defendant’s strict eligibility criteria for home-based services.  It appears this will be left to the unguided judgment of individual clinicians. Based upon my experience, this will result in significant inconsistency in deciding who will get home-based services and in failing to identify many children who need home-based services, because they are not properly assessed for these mental health services. The absence of any mention of how the clinical criteria is determined is puzzling, and will lead to arbitrary decisions about which children are to receive home-based services.

11.
The Plaintiffs' Plan is far more likely to produce accurate identification of the children needing home-based services because it uses a standardized instrument and process for the initial assessment of which SED children need in-home support services and should receive a comprehensive, home-based assessment. The plaintiffs also use a modified form of a nationally validated instrument -- the Child and Adolescent Needs and Strengths Tool (CANS-MH) -- which, when used together with other relevant information, provides a reliable method for determining which children need more than traditional outpatient services and should receive a comprehensive assessment for home-based services.  Using the CANS as the decisionmaking tool will ensure that children will be more consistently assessed for their treatment needs and less likely that they will be inappropriately excluded from home-based services. 

12.
The Plaintiffs' Plan recognizes that certain children, because of the severity of their psychiatric disability and their history of mental health care, presumptively should receive a comprehensive, home-based assessment without the necessity of any initial assessment.  Similarly, for children who reside in public or private hospitals, and whose clinical history is well established, an initial assessment or evaluation is not necessary. The same is true for children in the DYS, DMH, DSS and MBHP systems residing in, on, at risk of, residential treatment care.  It is expensive and delays access to home-based services for these children to obtain an initial assessment or diagnostic evaluations.  The Plaintiffs' Plan includes a clear process for bypassing this stage, while the Defendants' Plan does not.  As a result, the most needy children will not have to go through unnecessary and useless clinical procedures in order to determine what is already obvious - they need home-based services. 


IV.
Case Management 

13.
A critical component of an effective home-based service delivery system is the care manager. The care manager helps identify the child’s specific home-based service needs, ensures there is a planning process in place to develop a care/treatment plan, facilitates team planning meetings, arranges for the necessary services, coordinates between child serving systems and monitors the delivery of services to the SED child, making modifications to the service array as needed. It is essential that care managers have caseloads that allow them to perform all these tasks and support the child and family.


14.
The Defendants' Plan does not include any limit on the caseloads of case managers nor differentiate between levels of care management. Limiting the caseload of care managers is necessary to ensure that they can perform the functions previously described. Overloading care managers with too many clients is a recipe for an ineffective program and will result in children with SED not getting the services they need, and families not being adequately involved in the planning process for their children. With uncontrollable and unmanageable caseloads, care managers will have limited time to ensure the children are getting the home-based service array they need and little time to monitor clinical outcomes. Additionally, high caseloads for care managers often leads to high turnover rates for care managers, which undermines the effectiveness of home-based services and the engagement of children and families served by the system.

15.
Based upon my twelve years of experience in operating home-based service systems, the maximum caseload for care managers working with the most needy SED children is in the range of 8-10 and for other less needy children is 16-20. In the program I direct, Wraparound Milwaukee, which was recognized in 2004 by the President’s New Freedom Commission on Mental Health as a national model in children’s mental health care for the most needy SED children, care manager caseloads do not exceed nine cases. This is the standard in other Wisconsin programs and is the standard in other well-recognized programs such as the DAWN project in Indianapolis and Cincinnati, Project Oneida in New York and New Jersey’s statewide system of care for SED youth.

16.
Caseloads of 8-10 cases is contained in the defendant’s own CFFC, WCC and MHSPY programs. Nevertheless, the Defendants' Plan does not contain any care managers' caseload limits for SED youth. .

17.
The Plaintiffs' Plan includes two levels of care management that reflects different levels of need and establishes criteria and caseload limits for each level. Care managers have a caseload of up to twenty children and intensive care managers have a caseload of up to 10 children. This bifurcation reflects the wider scope of the SED eligibility group in Massachusetts and provides a more individualized approach to youth with different levels of need for home-based services. It also allows youth to move between levels of care management as their needs change.  The plaintiff’s caseload levels are also consistent with national data, the experience of both other national programs, as well as the local programs such as MHSPY and CFFC.  Their Plan will ensure SED youth will get appropriate home-based services, as opposed to the Defendants' Plan that does not set any caseload size limits.

V.
Determination of Need for Home-Based Services

18.
While both the plaintiffs and defendants utilize a care planning team process for home-based services, under the Defendants' Plan, that team does not make the final decision about the services which the child will receive, since the team’s decision is subject to prior authorization and subsequent review by MassHealth and its MCOs.  As described in the Defendants’ Memorandum, pp. 17-18,  MassHealth and its MCOs can set the eligibility criteria for each service, and then can review the treatment team’s decision as to each necessary service.  As a result, the treatment team’s decision can be easily overturned and negated by MassHealth.  This is a critical problem because medical necessity eligibility criteria has often been used as a barrier to children with SED and their families receiving the comprehensive array of services provided in a home-based service program. 

19.
Medical necessity eligibility criteria imposed by MCOs or State agencies has already resulted in restrictive access to many services in Massachusetts. Specific limits on how many sessions of a certain service a child can receive, the intensity level of the intervention and limits on the duration of time the child can receive the service were present in the FST and CSP programs I previously reviewed and were noted as serious problems by the Court.  If the Defendants' Plan is adopted, clinical decisions by the treating physician and the treatment team can be overridden by the defendants or their agents.  As a result, children are not likely to receive the level, duration and intensity of home-based services needed.

20.
Under the Plaintiffs' Plan, like in the better and more effective home-based programs in the country, the treatment team determines what services are medically necessary and must be provided to the child. The treatment team, which includes clinicians, care managers, child welfare workers, providers, and the child and his/her family, is most familiar with the child/s needs, and most qualified to determine the services that are necessary to meet those needs.  The determination of the type, level and intensity of home-based services cannot be determined alone through a medical guideline or some type of algorithm. There is precedent for team decisionmaking within other State Medicaid programs including Wraparound Milwaukee. In Wraparound Milwaukee, the State Medicaid program, allows the Child and Family Team to determine what home-based services are needed. That determination is considered sufficient to meet federal medical necessity requirements. In Massachusetts, the MHSPY program has a similar process whereby the care planning team makes all decisions about needed mental health services.

21.
The Plaintiffs' Plan provides sufficient safeguards to excessive expenditures or unnecessary services that could result from Child and Family Team care plans by designing outlier standards. These would be established by EOHHS and would be based upon that agency’s experience with the MHSPY and CFFC programs. These parameters will establish an upper limit for the intensity and duration of certain in-home support services. These standards have been effectively utilized in the Wraparound Milwaukee Program in the provision of home-based services without either the program suffering serious financial difficulties or SED children not receiving the level of home-based services determined necessary by the planning team.

VI.
Treatment Teams and Treatment Plans

22.
The Plaintiffs' Plan requires that the Child and Family Team include representatives of all local and state agencies that are involved in the care of the child. It also creates a method for reaching decisions by, and resolving conflicts, among, the team.  It ensures that there is a single treatment plan created and implemented by the team.  This approach has proven to be successful in other home-based programs like Wraparound Milwaukee, where treatment team procedures ensure inclusion of all relevant persons, methods for effectively addressing disagreements, and most importantly, the prompt provision of recommended services.  

23.
These are very important features of an effective home-based services program.  Yet the Defendants' Plan lacks these elements, or refers to them only in vague terms.  Many of the youth needing the home-based services are clients in the child welfare, mental health, juvenile justice, substance abuse, and special education systems. In order to effectively and efficiently serve these youth, all child-serving systems must collaborate and coordinate services. These agencies must create a single care plan coordinated by a single care manager.  This reduces duplication, makes the best use of funding, and ensures that the child will receive all the appropriate home-based mental health services based on their needs. This is the cornerstone of Wraparound Milwaukee and other national models that have been recognized for their effective delivery of home-based services across child serving systems.  The Defendants’ Plan, as described in their Memorandum, pp.  16-17, includes multiple plans by multiple agencies that somehow will be connected.  


24.
Decisions related to needed services and supports in this model are more likely to be implemented because they are shared by all agencies. The conflict resolution procedures described in the Plaintiffs' Plan ensures that disputes or differences of opinions about needed home-based services are quickly resolved and the SED child and family are not caught in the middle of conflicted agencies. 

25.
Absent these features, it is far less likely that the delivery of home-based services will be coordinated and appropriate to the needs of the child. While the child’s needs may be met in one area such as mental health, it is less likely that the home-based service plan is coordinated with the school and incorporated into the child’s IEP, or incorporated in the child’s permanency plan in the child welfare system if the teacher, school representatives and child welfare case managers do not participate on the same treatment team and generate an integrated treatment plan.

26.
The Plaintiffs' Plan also describes the functions of the treatment team, called the Child and Family Team. These functions include engaging the persons most crucial in the child’s life, assessing the strengths and needs and resources of the child and his/her family, developing the care plan, meeting regularly to monitor the effectiveness of the plan, and ensuring that the right home-based services are put in place.  It is critical that these functions are set forth in the remedial plan, because it is the effectiveness and cohesiveness of the Child and Family Team that will determine whether the specific service needs for the SED child are put in place and carried out effectively by service providers. For example, a crisis worker/team may be needed to help the school deal with the child’s behavior that gets out of control in the classroom or an in-home therapist to help the family deal with emotional conflicts, parenting skills issues, etc. These SED children have complex needs that usually require multiple home-based interventions. Service plans also must be individualized to the needs of the child through the planning team. Without the team, there is often no consensus as to the child’s needs or as to the responsibilities and roles that each member of the team will take in implementing the home-based service plan.  The specific descriptions of the team's functions that are incorporated in the Plaintiffs' Plan but omitted from the Defendants' Plan clearly identify these responsibilities.

27.
The Defendants' Plan does not require that the care managers and the Child and Family Teams be part of the same entity.  The defendants have not integrated care managers and the care planning process.  Instead, they may create community services organizations around the state that may provide clinical assessment and care management.  The Defendants' Plan does not require that the same agencies that provide care management also facilitate and coordinate the care and treatment planning teams and arrange for the needed home-based services.  Instead, their Plan takes a more generic and confusing approach, describing how enrolled members (children and families needing services) are assisted by the CSA’s to access services. What that means is confusing.  In most home-based delivery services model, the care management entity coordinates all aspects of the child's care and the treatment teams and arranges needed home-based services.


28.
Absent this level of integration, there will be little uniformity or consistency in how the home-based services are delivered.  Families will be confused about where to go for the services. It will also dilute the quality and accountability of the care managers.

29.
Under the Plaintiffs' Plan, care managers and the Child and Family Team are part of, and coordinated by, the same entity (the Community Services Agency). Families know exactly where to go for home-based services. In our program, which is a CSA for SED youth, all the care coordinators work for, or are under contract to, Wraparound Milwaukee.  All the care planning teams are facilitated and coordinated by a Wraparound Milwaukee care manager.  Providers of home-based services are members of the Wraparound Provider Network.  Their involvement in providing home-based services, such as in-home therapy, behavior management, or crisis intervention, is coordinated by the care manager. These providers, as well as state agency staff, are members of the treatment team.  The same basic approach is used by MHSPY and CFFC in Massachusetts, and other nationally recognized home-based programs.  Unfortunately, the Defendants' Plan does not adopt their well-proven structure for planning, providing, monitoring, and coordinating home-based services.


30.
The plaintiffs recognize in their Plan that unless the care managers and the Child and Family Team are part of the same entity, children and families will not receive coordinated, appropriate home-based services. Nor will the provision of services be monitored and regularly evaluated for effectiveness in meeting the child’s need or the need for modification. The success or failure of a good home-based service delivery system will very much rest with the effectiveness of the Child and Family Planning Teams.  Again, the Defendants' Plan does not guarantee that these teams will function as part of the integrated delivery network.


31.
Finally, the Defendants’ Plan does not include any method for evaluating the service planning process, the functioning of teams and care manager, or the adequacy and implementation of treatment plans.  In effect, the central component of home-based services – the care manager, the team, the plan, and the determination and coordination of services – is not the subject of any formal review, evaluation, reporting, or court monitoring.  Similarly, and perhaps most significantly, the Defendants’ Plan does not even attempt to measure the outcome of home-based services, or collect any data on children and family functioning.  The Plaintiffs’ Plan, on the hand, has a detailed method, using multiple instruments and procedures, to evaluate the entire treatment planning process and the outcome of service provision.

Signed under the pains and penalties of perjury, this __ day of November 2006.
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AFFIDAVIT OF DR. DAVID KELLER
I, Dr. David Keller, hereby state as follows:

I.
Qualifications and Experience

1.
I am a Board certified pediatrician currently licensed to practice in Massachusetts.  For the past 15 years I have served as Medical Director of South County Pediatrics, a community-based teaching practice operated by UMass Memorial Health Care in Webster MA. 

2.
I received my AB in Chemistry cum laude from Princeton University in 1979 and my MD from Harvard Medical School in 1983.  My post-graduate training including two years of Pediatric Residency at Johns Hopkins Hospital and one year as a Senior Resident at Children’s Hospital of Los Angeles, as well as two years of Fellowship training in Ambulatory Pediatrics and Community Medicine at Children’s Hospital of Pittsburgh.  My Fellowship included work in behavior and developmental screening, as well as school health.  

3.
I am currently an Associate Professor of Clinical Pediatrics at UMass Medical School and have served in regional and national leadership positions within the American Academy of Pediatrics (AAP) and the Ambulatory Pediatric Association.  I am currently working with the AAP Mental Health Task Force to develop criteria for the evaluation of cultural competence in the provision of mental health services to children.

4.
When I joined the community-based teaching practice in 1991, I was impressed by the lack of resources for children with serious emotional disturbances in South Worcester County.  There has never been more than 1 part-time child psychiatrist within 15 miles of Webster during my 15 years of practice.   My partners and I have frequently been confronted with child mental health issues, ranging from children setting fires and threatening harm to family members to children discharged from psychiatric hospitals with multiple medications and no psychiatric follow-up.  This experience has led me to believe strongly that early detection and screening for mental health issues is essential to the prevention of the serious emotional disturbances exemplified by those children.  

5.
I have discussed and piloted numerous screening instruments in my practice, including the Psychosocial Checklist (PSC), the Parents Evaluation of Developmental Status (PEDS), the Ages and Stages Questionnaire  (ASQ), the Vanderbilt Parent and Teacher Rating Scales and the Modified Checklist for Autism Toddlers (M-CHAT).   I conducted the first assessments of the efficacy of the RAFFT questions in the assessment of adolescent alcohol use in 1992, leading John Knight, the creator of the CRAFFT instrument, and others to develop the CRAFFT questions now standard in such screening.  This experience has lead to my involvement in numerous discussions, presentations and publications regarding screening in childhood.  

6.
In addition to developing the capacity within our practice to recognize the early signs of developmental and behavioral problems in children, I have worked with numerous agencies to bring mental health services to South Worcester County, including mental health service agencies, the Department of Public Health, the public schools and the Department of Social Services.  We were one of the pilot sites for the Massachusetts Child Psychiatry Access Project, and continue to be involved with that program.  For the past three years, I have worked with Health Law Advocates to form the Worcester Mental Health Coalition, to work for change at a broader level within Worcester County.

7.
As a Medicaid PCC and Network Health provider, I am familiar with the requirements of EPSDT within the Medicaid program.  In 1998, I wrote an article for the Fallon Medical Quarterly entitled “Caring for Medicaid Patients in a Managed Care Environment:  Guidelines for Practitioners”.  

8.
I have reviewed the Defendants’ Remedial Plan Proposal (8/29/06), their Memorandum in Support of their Proposal (10/25/06), and the Plaintiffs’ Final Remedial Plan (8/18/06). In the remainder of this document, I will address my concerns regarding the proposed plans for screening, the essential component for the early detection of serious emotional disturbances in children.

II.
The Screening Process 

9.
In order to be effective, a screening program should use validated instruments according to an agreed upon protocol, with adequate outreach and case management to assure that the populations at highest risk are reached, and those screened positive are referred for appropriate follow-up.  This is relatively simple for biochemical screening, such as is conducted in the newborn period, or for lead poisoning in the older years.  

10.
Screening for SED, and for the precursors to SED, is more difficult -- the population at highest risk is more elusive, and the targeted condition, SED, changes as the child develops.  Screening for SED and its precursors, therefore, will require a flexible approach that takes into account the malleability of the target (SED) and the elusiveness of the population.

11.
The Defendants’ Plan requires screening by primary care providers (PCPs) in primary care and only considers a mental health screen to trigger the ESPDT requirements of diagnosis and treatment if it is done by a primary care clinician in a physician’s office.  This effectively makes the primary care provider the gatekeeper over the child’s access to mental health services under EPSDT.  In the ideal world, all MassHealth recipients would see their PCP annually, which would result in annual screening.  

12.
Unfortunately, children with SED often lead chaotic lives.  Multiple caregivers, unstable housing situations, poor public transportation and disorganized families frequently do not see their primary care provider for years at a time, or only when required to do so by the schools, which require physical examinations only for Kindergarten, 4th grade, 7th grade and 10th grade entry.  Restricting mental health screening to PCPs ignores the ways in which chaotic families, the ones most likely to have children with SED, access the health care system and will therefore result in fewer children being properly screened.  

13.
The Plaintiffs’ Plan, on the other hand, requires periodic and interperiodic screening by any health care professional in any location, as required by CMS’ EPSDT Manual.   This approach is consistent with the goals and requirements of the EPSDT program, as well as with good professional practice; it recognizes that children with SED are often being raised in the context of familial chaos that doesn’t neatly fit into structure of the traditional medical care system.  It is designed to maximize the number of opportunities for children who potentially have SED to be screened and to be referred for more in-depth evaluation.

14.
Under the Defendants’ Plan, a mental health screen or initial evaluation done by any health care professional, or at any other location, other than a primary care provider at a primary care site, is not considered to be an EPSDT screen.  Thus, school nurses who evaluate the behavioral health of children as part of an IEP medical assessment, or DYS clinicians who screen children prior to detention do not conduct an EPSDT screen, are not expected to report the results of the evaluation as part of EPSDT screening, and, most importantly, are not required by the Defendants’ Plan to do anything with respect the diagnosis and treatment of the children’s mental health condition.  In fact, if they do, their determinations are afforded no significance.  This makes no sense clinically or practically.  

15.
Again, the defendants’ use of the PCP as gatekeeper will narrow the breadth of the net we cast to identify our patients at risk.  As a primary care provider myself, I see no reason to repeat a screening test conducted by one of my professional colleagues; requiring me to do so only adds one more hurdle to the already daunting task of navigating the mental health system.  We should have a system that casts a wide net, bringing in children for evaluation early and encouraging all providers to see themselves as access points for mental health care.  The Plaintiffs’ Plan, which requires screening by all health care professionals at any location that a child presents will result in many more children with SED being screened by allowing the entire health care community to serve as a point of entry into the system, casting a wide net to try to benefit as many children as possible through early intervention and treatment.

16.
The Plaintiffs’ Plan bypasses the screening requirement for children already known to have a mental health condition or already receiving care from DMH or DMR, and requires state and local agencies that serve such children to refer them for a preliminary assessment.  This approach makes more sense and is more likely to result in prompt assessment and treatment because the purpose of screening is to separate children into groups of high risk (requiring further assessment) and low risk (requiring no further assessment).  Children who already have a mental health condition are already at high risk; they don’t need a screen to identify them.  Requiring one only slows their progress toward treatment and appropriate management.  And failing to ensure a full assessment for those children who are at high risk or are known to have a mental health condition allows many of the most needy children to fall between the cracks. 

17.
In addition to using the PCP to narrow the field of children at risk for SED, the Defendants’ Plan does not require a standard screening instrument(s) or even a validate instrument.   Without requiring the use of a validated instrument, screening is likely to produce inconsistent and unreliable results.  Use of standardized instruments is a common practice in other areas with MassHealth, and properly so.  For instance, lead screens used to be conducted with the FEP; as the population changed, that test became less reliable and State appropriately required screening with a different lead test.  

18.
The Plaintiffs’ Plan requires the use of one of three standardized and validated screening instruments, depending on the child’s condition.  Each of these instruments are normed, are freely available without cost to the practitioner, and are simple to use.  There is a much greater probability that requiring the use of these instruments will result in more reliable screening and more accurate and consistent results.

19.
The Defendants’ Plan does not provide for any increase in the rate paid to clinicians to do mental health screening, nor even a fair and reasonable rate to primary care clinicians for the defendants’ enhancement to the EPSDT screening process by physicians.  This places the financial burden of increased screening on the PCP, and will result in fewer doctors doing screening, since this activity takes time and costs money. The Plaintiffs’ Plan explicitly and appropriately requires reasonable payment rates for the enhanced screening that both plans envision.

20.
In summary, the Defendants’ Plan cast a narrow net, and establishes additional roadblocks to obtaining help for children with SED.  It may result in some gains for some children, but will leave many, including those from the most chaotic households, undetected and untreated.  It fails to describe how, when, or where primary care professionals will be trained and informed about assessments and home-based services.  It contains no specifics or even generalities about how the State will ensure that appropriate referrals from primary care providers to specialists occur and that the results of the screening and assessments are incorporated into the child’s treatment plan.  Finally, it does not indicate how the data collected on screening will be used to improve the system, or even that it will used at all.  The Plaintiffs’ Plan, on the other hand, casts a wide net that should detect more children and encourage families to watch for the early signs of mental illness, in order to enable the EPSDT process to do what it was designed to do:  allow children to grow and develop to their maximal potential in all areas of health, including mental health.

Signed under the pains and penalties of perjury, this __ day of November 2006.
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AFFIDAVIT OF CARL VALENTINE

I, Carl Valentine, hereby state as follows:

I.
Qualifications and Experience

1.
 I am a consultant to many States on structuring and financing home-based services and systems under Medicaid.

2.
I am currently serving as an expert to assist in financing home-based service in California, in response to the federal court’s decision in Katie A v. Bonta.   

3.
I wrote an expert report and testified at the trial in this case.  My curriculum vitaewas admitted as PX1088A.

4.
I have reviewed the Defendants’ Remedial Plan Proposal (8/29/06), their Memorandum in Support of their Proposal (10/25/06) including the affidavit submitted with that Memorandum, and the Plaintiffs’ Final Remedial Plan (8/18/06).



II.
Covered Services


5.
Although the Defendants’ Plan includes the same crisis services as in the Plaintiffs’ Plan, it excludes after-school therapeutic services, interpreter services, special therapy services, child/family training, and the best documented, evidence based in-home service, Multi-Systemic Therapy (MST).  These excluded services or very similar services are covered Medicaid services in other States and have been determined by the federal Centers for Medicare & Medicaid Services (CMS) to be eligible for federal financial participation (FFP).  They are important and often critical services for many children.  


6.
The provision of After-School Therapeutic Services in after school, non-medical, non-clinic settings can enable a child to remain in the community with his or her family, attend school, and participate in normalizing after school experiences such as swimming, gymnastics, and summer recreational activities where therapeutic services can be provided by clinically appropriate providers in accordance with a treatment plan.  The absence of after-school therapeutic services could result in the use of more expensive day treatment or residential care.


7.
Interpreter Services are essential if the child and his or her parent or guardian can not read or understand the English language.  They are necessary to ensure that families are effectively informed of their right to Early Periodic Screening, Diagnosis and Treatment Services (EPSDT), effectively informed of the findings from screening and diagnosis, effectively referred to prescribed services, and effectively participate in treatment.  This right is clearly articulated in official EPSDT materials beginning with 42 CFR Section 441 Part B (3) “effectively inform those individuals … who cannot read or understand the English language” and is a CMS approved service in the Maine Medicaid State Plan.


8.
Special Therapy Services including Speech, Occupational Therapy, Physical Therapy, Language Pathology /Audiology are essential components of Medicaid supported treatment services received by children participating in school-based special education services and has been approved by CMS for delivery in other settings such as before school and after school programs, when determined to be medically appropriate and necessary for Medicaid eligible children.


9.
Child and Family Training are services designed to assist children with severe behavior problems by training the child and his or her family members about steps that can be taken to minimize the disruption to family life and life of the child in the community caused by child’s mental illness, thereby enabling the child to remain in and succeed in school, home and community.  The absence of this service risks return to, or placement in, a  residential setting or other out of home placement.  This service is very similar to Family Psycho-education, a service CMS has approved for the States of Maine and North Carolina, which include this as an EPSDT service in their respective state Medicaid plans.


10.
Multi-Systemic Therapy is a special set of treatment and behavior management services designed to enable a child with severe behavior problems to remain in the community.  This mix of professional and para-professional services has been particularly successful in enabling adolescents with severe behavior issues, and those involved in the juvenile justice system, to succeed in home and community settings.  North Carolina has recently had this service added to its array of CMS approved community mental health services for children.               

11.
Excluding these covered services is not consistent with EPSDT.  Section 1905(r) of the Social Security Act (describing EPSDT) makes direct reference to “such other necessary health care, diagnostic services, treatment, and other measures described in Section 1905(a) to correct or ameliorate defects, and physical and mental illnesses and conditions discovered by screening services, whether or not such services are covered under the State Plan.”  Section 1905(a) includes as Medicaid covered services “other diagnostic, screening, preventive and rehabilitative services, including any medical or remedial services (provided in a facility, home, or other setting) recommended by a physician, or other licensed practitioner of the healing arts within the scope of their particular practice under state law for the maximum reduction of physical or mental disability and restoration of an individual to the best possible functioning level.”     

12. 
The Plaintiffs’ Plan is broader, more comprehensive, and consistent with the practices in other States committed to supporting children in their home and community when ever medically appropriate.  It only includes services covered by the Medicaid Act as part of the EPSDT program.  

13.
Under the Defendants’ Plan, there will be additional, as yet undefined, clinical eligibility and exclusionary criteria, medical necessity criteria, structural specifications, staffing requirements, and performance measures for each service.  MassHealth determines these standards and clinical criteria for each home-based support service.  These additional criteria could well narrow the children who will be able to receive home-based services, could define limits on the intensity, duration, and frequency of these services, or even exclude entire categories of SED children. 

14.
While States may develop more detailed service descriptions than those included in the Defendants’ Plan, it is not necessary that they do so.  But if they do, these descriptions and criteria should be carefully scrutinized by the parties and the Court to ensure that all covered services are made available to all SED children who need them, for as long as they need them.  

15.
The proposed EPSDT services are generally included in the set of services made available by the State after review and approval by CMS.  CMS approval of the proposed services is desirable, but such approval is often sought after the services are designed, refined, and described in much greater detail, in order to allow a more informed review by the federal government. For instance, States often delineate service goals and staff qualifications and include this information in the presentation to CMS, in order to increase the likelihood of prompt approval.  The Defendants’ Plan seems to suggest the reverse approach will be used here.  


16.
CMS approval of proposed services is often made more likely when accompanied by a court order or settlement agreement.   This would suggest that CMS approval be sought after the Court approves the list of covered services and resolves the differences between the Defendants’ and Plaintiffs’ Plans.  The worst situation would be for the defendants’ to seek contingent approval of their services from CMS, and then return with another list of Court-approved services.


17.
The Defendants’ Plan does not indicate whether the new home-based services are in addition to, or in lieu of, any currently covered services.  Thus, there is a real risk that existing services will be reduced or eliminated when the proposed services are created.  This will only create difficultly for children and families and resentment about the court order. 

18.
Under the Plaintiffs’ Plan, the new services are in addition to all outpatient, inpatient, and diversionary services currently covered by MassHealth and MBHP.  This approach protects existing services, which are apparently useful to many children, according to the testimony of several of the defendants’ witnesses. 

19.
The Plaintiffs’ Plan explicitly requires the defendants to promptly provide all medically necessary services for children.  This is a basic requirement of EPSDT and should be the foundational principle for this section of the State’s Medicaid Plan.  

III.
The Defendants’ Cost Projections for Home-Based Services


20.
In support of their Remedial Plan Proposal, the Michael Norton submitted an Affirmation that includes a cost estimate for providing their covered services of $2,550 per member per month.  See Norton Affirmation at 3-4.  There is no explanation of the specific services that are included in this projection; the intensity, frequency, or duration of each service; the unit cost or per person cost of each service; the number, qualifications, and costs of personnel that are central to any service cost projections; the level of care management and caseload limits of care managers that are the most critical elements of a cost projection; and the services that are excluded as allegedly not covered by Medicaid.  Id. ¶¶9-10. The absence of any information on these key factors, or even a general explanation of the methodology used to derive the costs, renders the defendants’ projections highly suspect and certainly not reliable.   

21.
Moreover, the defendants’ per person cost projection is static and does not vary regardless of the number of children served, their level of need, and the intensity, frequency, and duration of the services provided.  Id. ¶11. This assumption is both unrealistic and contrary to fundamental fiscal planning principles.  In fact, the defendants’ own trial expert noted that a standard per member cost for all children was statistically unsound.  See Report of  Michael Foster at ¶¶7-8, 11-12 (“a more accurate way to estimate costs …would [be] to stratify children based on some measure of the severity of behavioral disorder, such as CAFAS scores, and then reweight the data so that the cost figures accurately reflected the nature of the children being served”).  The absence of such weighting makes it completely unreliable to use the same per month cost figure for 5,000 children as for 20,000 children. 

22.
 Finally, the defendants cost projection apparently assumes that over one-third (1/3) of MHSPY costs are not covered by Medicaid.  MHSPY’s actual per member per month cost for Medicaid-covered behavioral health services is approximately $3,920.  See Valentine Report at 4.  The defendants consider only $2,961 of that amount to be related to Medicaid-covered behavioral health expenditures.  Norton Aff. ¶9. But in my review of MHSPY, as well as that done by CMS in 2004, almost all of the behavioral health expenditures incurred by the program were for services that are properly covered by Medicaid.  Thus, to assume that there are substantial expenditures incurred by MHSPY that are not eligible for FFP is inaccurate and further renders the defendants’ projections even more suspect.  

23.
There are reliable and accurate ways to project costs for the in-home support services ordered by the Court.  The defendants have not done so here.  It is important, at some point after the Court decides on a remedial plan, for the parties to develop a reliable methodology for determining the projected cost of implementing the approved remedial plan.

Signed under the pains and penalties of perjury, this __ day of November 2006.







___________________________







Carl Valentine
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