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INTRODUCTION


Plaintiff Gregoria A. Regalado (“Regalado”) seeks review and reversal of the final decision of the defendant, Judith L. Cicatiello (“Director”), Director of the Department of Unemployment Assistance (“DUA”), denying her unemployment insurance (“UI”) benefits.  Plaintiff seeks reversal on the grounds that the decision of the Department of Workforce Development’s Board of Review (“Board”) violates G.L. c. 30A, §14(7) in overturning the DUA Review Examiner’s decision which had awarded plaintiff UI.  The Board’s decision is based upon an error of law, unwarranted by facts found by the Review Examiner in the record, and  made on unlawful procedure.  As defendant DUA agrees that the Board’s decision is erroneous as a matter of law, where plaintiff was terminated through no fault of her own, plaintiff should be awarded UI benefits.  
STATEMENT OF FACTS


On September 3, 2008, plaintiff Gregoria A. Regalado began working for Grandma’s Montessori School, a daycare facility owned by defendant employer Isabel Blanco (“employer”).  Board Decision,
 March 8, 2011 (“BR”) at ¶ 1.  Regalado signed a contract with the employer when she began working at the daycare in September of 2008.  Transcript of Hearing before DUA Review Examiner, January 28, 2010 (“Tr.”) 15.  The contract stated that she would work during the 2008-2009 school year.  BR ¶¶ 3, 9.  Regalado continued to work at the school until her separation from the employer on August 24, 2009, when the employer hired another individual to replace Regalado.  BR ¶¶  1, 15.  


When Regalado was hired, she informed the employer she would be going to the Dominican Republic during the summer vacation period, at which point the employer told her that this travel would not be a problem.  BR ¶ 4.  Regalado was hired to work thirty-five hours per week.  BR ¶ 2.  Regalado was informed that she would be paid $370 per week and later in the year she would receive an unspecified increase in pay based upon her job performance.  Id.

In March of 2009, the employer offered Regalado an additional hour of work each day, increasing her hours from 35 hours per week to 40. Tr. 6.  The employer informed Regalado that her pay would be increased to $450 per week.  BR ¶ 5  Regalado accepted the additional hours and increase in pay.  Id.  Regalado’s last day of work at the school was the last day of regular classes on June 26, 2009.  BR ¶ 6.  


On that day, the employer met with Regalado to discuss her position for the next school year.  BR ¶ 7.  The employer informed Regalado that she was pleased with Regalado’s performance and asked if Regalado would return for the next school year.  Id.  Regalado said that she wished to continue but wanted to reduce her hours back to 35 hours a week and continue to be paid at $450 per week.  Tr. 8.  Regalado requested a reduction in hours because she was taking classes to improve her English and, when working 40 hours a week, did not have enough time to pick up her children, bring them home, and arrive at her class on time.  Id.  The employer refused to allow Regalado to decrease her hours without also decreasing her pay.  Tr. 28.  Regalado said she would think about whether she would return to the daycare for the next school year.  Id.

The employer informed Regalado of her plans to travel to Mexico on vacation and that Regalado could notify the employer of Regalado’s decision by leaving a message on the employer’s answering machine.  Tr. 28.  Notably, Regalado’s employer did not give Regaldao a deadline for making her decision, nor did the employer instruct Regalado to contact her within any specific timeframe about whether she would be returning to work.  Tr.17; BR  ¶7.  During the June 26th meeting, the employer did not tell Regalado when Regalado would need to sign the contract with the employer, nor did she provide Regalado with a contract to sign for the coming school year. BR ¶¶ 9, 10.  Regalado believed that she would be presented with the contract in September of 2009 when she returned to work, because she had received the prior contract in September of 2008 when she began work for the school year.  Id.  At no time did Regalado tell the employer that she would not be returning to work in the position.  Tr.12.


On July 4th, 2009, Regalado went to the Dominican Republic while the employer traveled to Mexico.  BR ¶¶  11, 12.  On or around July 19th, 2009, while Regalado was in the Dominican Republic and the employer was in Mexico, Regalado called the employer, intending to finalize her decision to return to work in September.  BR ¶¶ 12, 13.  Regalado reached the employer’s answering machine and found that the machine’s outgoing message was a man’s voice speaking in English rather than the employer’s voice.  BR ¶  13; Tr. 41.  Regalado’s primary language is Spanish and her understanding of English is limited.  BR ¶  13.  Regalado could not understand the answering machine instructions and was unable to determine how to leave a message.  Consequently, she contacted her husband and asked him to let her employer know when she would be returning from the Dominican Republic.  Id.  The employer knew that Regalado’s English was limited and that Regalado had difficulty understanding English.  Tr. 16, 29.


On or around August 1, 2009, while Regalado was still in the Dominican Republic, at Regalado’s request her husband, Ehmanuel Florencio, tried to contact the employer on behalf of Regalado.  BR  ¶  14.  Florencio left a message on the employer’s answering machine (calling and leaving three messages on the machine, Tr. 25) and, although the employer acknowleged knowing that Florencio had tried to make contact, she did not return his message. Id.  Even though the employer knew Regalado was out of the country, she reasoned that she felt her business with Regalado should only be done directly with Regalado.  Id.  There is nothing in the record to indicate this belief was ever communicated to Regalado, or that Regalado had reason to know that her employer would be opposed to speaking with Regalado’s husband while Regalado was out of the country.


After both Regalado and her husband had tried to speak with the employer, the employer interviewed another individual for Regalado’s position. BR  ¶ 15.  On August 24th, 2009, the employer hired the individual who had been interviewed for Regalado’s position.  BR  ¶  15. On August 25, 2009, Regalado’s husband went to the employer’s house to inform her that his wife would be returning to work.  BR ¶  16.  The employer responded that she had already hired someone else to fill the position. Id.

On August 29th, 2009, Regalado returned from the Dominican Republic. BR ¶  17.  The very next day, August 30th, 2009, Regalado contacted the employer herself.  BR  ¶  18.  The employer informed Regalado that she had hired someone else.  Id.  The employer’s school year began or was scheduled to begin September 9, 2009.  BR ¶  19; Tr. 32.

PRIOR PROCEEDINGS

On October 30, 2009, Regalado filed for UI.  BR ¶  20.  On January 5, 2010, DUA denied Regalado’s UI benefit claim, stating that Regalado had quit voluntarily.  Ex. 3.  On January 6, 2010, Regalado filed a timely Request for a Hearing with DUA.  Ex. 4.  On January 28, 2010, both parties attended a hearing  pro se  before a duly appointed DUA Review Examiner and provided testimony in Spanish with the assistance of an interpreter.  Tr. 1.  The Review Examiner determined that Regalado did not leave work voluntarily, nor was her discharge attributable to deliberate misconduct in willful disregard of the employing unit’s interest, or to a knowing violation of a reasonable and uniformly enforced rule or policy.  DUA Appeal Results, March 10, 2010 (“DUA Decision), 1, 4-5.  

The Review Examiner based her decision on Regalado’s testimony, which she determined to be credible, that Regalado had not been given a two week deadline to respond to her employer, that she had attempted multiple times to contact her employer, and that she had good reason to believe that she had until September to sign the contract, as she had the previous year. Id.  Based on these credibility findings, the Review Examiner overturned the agency’s ruling against Regalado and reinstated her UI benefits. Id.

On April 9, 2010, the employer filed an application for further review with the Board and a memorandum in support of this application (“employer’s appeal brief”), which included what it referred to as “relevant facts.”  On April 26, 2010, the Board allowed further review. Allowance of Application for Further Review.  The Board remanded the case back to the Review Examiner to make additional findings of fact without the benefit of a new hearing.  The additional findings of fact reiterated that there was no discussion as to when Regalado would be expected to sign the contract and that Regalado and her husband both attempted to contact the employer. BR ¶¶ 9, 10, 13, and 14.


On March 8, 2011, without the taking of any additional testimony either by the Board or the Review Examiner, the Board reversed the Review Examiner’s decision on the grounds that Regalado voluntarily quit by allowing her employer’s offer to become “stale” BR 4, and denied Regalado UI.  BR 1,  5.  For the appeal, the employer had submitted a brief which included a section entitled “Relevant Facts.”  One of these “facts” stated that the claimant “made no efforts to contact the employer while on vacation,” a statement that contradicted both parties’ testimony before the DUA Review Examiner.  Employer’s Appeal Brief, 4.  The Board acknowledged that it based its decision on “the entire record, including … the employer’s appeal [brief] …”   BR 1.  On April 6, 2011, Regalado filed a Complaint for Judicial Review.  The defendant DUA now agrees that the Board’s decision is erroneous as a matter of law.  This argument follows in support of plaintiff’s Complaint for Judicial Review and the Motion to Reverse filed by plaintiff and assented to by defendant DUA.

ARGUMENT

I. The Board’s Denial of Regalado’s Unemployment Insurance Benefits is Based on an Error of Law Where It Erroneously Determined That Regalado Voluntarily Left Her Job Without Good Cause. 


The Board misapplied G.L. c.151A, § 25(e)(1).  To disqualify someone under § 25(e)(1), “[t]he departure must be both voluntary and (2) without good cause attributable to the employment unit or its agent.”  Raytheon Co. v. Director of Div. of Employment Sec., 364 Mass. 593, 596 (1974).  As a matter of law, neither prong is met.  Where the Board’s decision is based on an error of law, the decision is subject to de novo review.  Id. at 595.
A. Regalado Took Reasonable Steps to Preserve Her Job.


When a worker “anticipates a legitimate absence from work,” to be eligible for UI under G.L. c. 151A, § 25(e)(1), she must show she took reasonable steps to preserve her job.  Dohoney v. Director of Div. of Employment Sec., 377 Mass. 333, 336 (1979).  Regalado had a legitimate absence during her vacation where she had informed her employer when she was hired that she would be going to the Dominican Republic in the summer and the employer had still hired her and had approved her absence.  During her vacation, Regalado made multiple efforts to contact her employer in order to resume work for the coming school year.

Although the Board recognized that Regalado and her husband both separately attempted to contact the employer, the Board did not adequately assess these actions as an attempt to preserve her job.  Instead, the Board erroneously decided that Regalado did not take reasonable steps to do so.

B. Regalado’s Belief That She Would Be Able to Sign a New Contract Upon Her Return Was Reasonable.


The Supreme Judicial Court has consistently applied a “reasonable belief” standard to an employee’s conduct when determining his or her eligibility for UI benefits.  The court has stated that “unemployment compensation benefits should not be denied to one who leaves her employment for what she reasonably believes are compelling reasons, even if it is not shown (or even true) that those reasons are correct.”  Fergione v. Director of Div. of Employment Sec., 396 Mass. 281, 284 (1985); See also Director of Div. of Employment Sec. v. Fitzgerald, 382 Mass. 159, 161 (1980) (holding that employee’s decision to abandon welding job during pregnancy was reasonable).  Regalado’s reasonable belief that her employer would hold her job for her until she returned from her approved leave should be understood in the same context as this case law.


Widely-settled principles of contract law offer an analogous use of the reasonable belief standard which produces the same conclusion.  “What is a reasonable period of time depends on the nature of the contract, the probable intention of the parties, and the attendant circumstances.” Plymouth Port Inc., Inc. v. Smith, 26 Mass. App. Ct. 572, 575 (1988)(citations omitted); see also Restatement (Second) of Contracts § 41 (1981) (“What is a reasonable time is a question of fact, depending on all the circumstances existing when the offer and attempted acceptance are made ... The circumstances to be considered have a wide range: they include the nature of the proposed contract, the purposes of the parties, the course of dealing between them, ...”)  According to these principles, Regalado acted reasonably, given her previous business dealing with the employer,  her efforts to preserve her job through her husband’s telephone calls, and her prior experience of signing a contract with the employer in September.

Here, the Board ignored the Review Examiner’s findings and conclusions concerning Regalado’s state of mind, and simply found that the employer could have found the circumstance economically unreasonable.  The case law, however, acknowledges only the employee’s reasonable belief, not the employer’s beliefs about his or her business needs.  The legal analysis of a worker’s UI claim is fundamentally different from the analysis of his or her right to employment.  The issue is not whether the employer was justified in hiring another employee in place of Regalado, but whether UI benefits should be granted or denied.  Torres v. Director of Div. of  Employment Sec., 387 Mass. 776, 780-81 (1982).  This is in accord with the mandate that unemployment insurance law “shall be liberally construed in aid of its purpose, which purpose is to lighten the burden which now falls on the unemployed worker and his family.” G.L. c. 151A, § 74; O’Reilly v. Director of Div. of Employment Sec., 377 Mass. 840, 846 (“If there remains room for doubt, it should be resolved in favor of the petitioner in light of the expressed policy of liberal construction of the law in aid of its purpose to lighten the burden falling on the unemployed worker.”).  As discussed above, the record is replete with evidence that Regalado had a reasonable belief she had until September to sign a new employment contract, and that she believed her efforts to contact her employer were reasonable.  Construing the statute liberally in her favor requires a finding that she is entitled to UI.
C. Given that Regalado was Denied Reemployment at the End of Her Leave, the Cause of Unemployment is Attributable to the Employer.


If reemployment is denied after a leave, the Board must determine whether the employment relationship was terminated prior to the leave, or after the leave, indicating the claimant’s involuntary separation.  Western Electric Co. v. Director of Div. of Employment Sec., 340 Mass. 190, 192 (1960).  The evidence on the record indicates that, although the employer did not agree to hold Regalado’s position indefinitely, Regalado was still employed during her trip to the Dominican Republic, and her employer terminated her and hired an employee who would work at a lower hourly rate (40 hours rather than 35 hours for $450).  The last act in the relationship of the two parties was the employer’s decision to hire a replacement and effectively terminate Regalado.  Morillo v. Director of Div. of Employment Sec., 394 Mass. 765, 766 (1985) (Holding that no disservice is done to the term “voluntarily” in the unemployment law where the first and last step in the termination process is taken by the employer.)

Regalado was still employed pending the signing of her work contract for the 2009 school year.  While Regalado was still in the Dominican Republic she attempted to discuss the coming school year with her employer.  Shortly after Regalado’s husband left her employer several messages, rather than speak to Regalado’s husband, her employer made the decision to interview and hire another person to fill Regalado’s position.  Regalado’s employer, knowing full well that Regalado would be attempting to contact her while she was in the Dominican Republic to discuss the terms of her employment, chose not to call Regalado’s husband back before hiring a replacement employee at a lower hourly rate, effectively terminating Regalado.  Therefore, as Regalado’s employment was terminated at the end of her leave, she is “entitled to benefits, for the cause of [her] unemployment would be `attributable to the employing unit.’”  Western Electric Co., 340 Mass. at 192.
II. The Review Examiner’s Conclusions were Supported by Substantial Evidence in the Record, while the Conclusions of the Board’s were Not.


Substantial evidence “is ‘such evidence as a reasonable mind might accept as adequate to support a conclusion,’ taking ‘into account whatever in the record detracts from its weight.’”  Lycurgus v. Director of Div. of Employment Sec., 391 Mass. 623, 627-28 (1984) (quoting New Boston Garden Corp. v. Assessors of Boston, 383 Mass. 456, 466 (1981)) (emphasis added); G.L. c. 30A, § 1(6), § 14(7) (1992).


The Board disqualified Regalado from receiving UI by erroneously concluding that Regalado’s separation from the employer was voluntary.  The substantial evidence in the record indicates that Regalado’s employer terminated her and, after ignoring Regolado’s effort to reach the employer, hired a replacement who would work for a lower hourly wage.
A. The Review Examiner’s Decision was Based on Substantial Evidence in the Record.


The Review Examiner’s decision was based on substantial evidence on the record, which indicated that Regalado did not voluntarily quit her job, but rather, was terminated by her employer.  The Review Examiner’s decision was based on Regalado’s attempts to contact her employer and the fact that her employer received a message from Regalado’s husband, “but chose not to return his call.” DUA Decision 4.  Further, the Review Examiner’s decision pointed out that Regalado did communicate her acceptance of the offer, albeit after the employer had hired someone else, demonstrating her intent and desure to continue working.  Id. at 5.

The evidence does show Regalado made significant attempts to preserve her job and the employer, who was aware that Regalado was both out of the country and had limited English,  was the one who failed to act.  As stated above, in July of 2009, Regalado tried to reach her employer while Regalado was in the Dominican Republic and her employer was in Mexico.  More significantly, in early August, Regalado had her husband call the employer.  The employer never called Regalado’s husband back because, as she stated, “my business had to do with Ms. Regalado and not with him” despite the employer knowing that Regalado was in the Dominican Republic.  Tr. 36.  The employer’s lack of response was so troubling, and Regalado’s desire to keep her job was so strong, that in late August, while Regalado was still in the Dominican Republic, her husband actually went to the employer’s house and informed the employer Regalado intended to return to work for the daycare.  At this point, however, the employer had already decided to replace Regalado the day before. 


At the hearing, the employer acknowledged that she did not return the calls because of her personal belief that a person should take care of his or her own business.  Nothing in the record suggests that Regalado had any prior knowledge whatsoever of this belief, and, therefore, it was perfectly reasonable for her to assume she could contact her employer through her husband, especially given that she was calling from the Dominican Republic and that the answering machine message was in a language she had difficulty understanding.


Consequently, the employer’s own conduct in refusing to return the calls made by Regalado’s husband, not the inaction of the employee, and the employer’s decision to hire another employee who would accept the same pay for more hours of work rendered Regalado’s leaving attributable to the employer. 

B. The Board’s Decision was Unsupported by Substantial Evidence in the Record.


The Board overturned the Review Examiner’s decision based on an erroneous analysis of the evidence on the record.  A review of the entire record demonstrates that the Board erroneously determined that Regalado quit when she did not notify her employer of her intention to return during their conversation earlier in the summer.  In fact, Regalado did not intend to leave her job and she had a reasonable expectation that she would be able to sign a contract to continue her job later that summer as she had done the previous summer.  Furthermore, she tried to preserve her job by calling the employer while she was on vacation and by having her husband call the employer before the employer filled Regalado’s position with another individual.  The Board opined that Regalado was “obligated to act reasonably in the circumstances” but erroneously reasoned that she did not.  BR 4-5.  The Board ruled that Regalado did not “signify her acceptance [to continue working for the employer] until after the offer had become stale and the employer had hired [Regalado’s] replacement.”  BR 4.  The Board lacks substantial evidence in the record to reach this conclusion and, indeed, the record provides substantial evidence indicating that Regalado attempted multiple times to accept the offer prior to the offer becoming “stale” and the employer hiring Regalado’s replacement. 


To rule that Regalado quit voluntarily without good cause requires her to show that she quit, “voluntarily unless the employee establishes by substantial and credible evidence that he had good cause for leaving attributable to the employing unit or its agent.” G.L. c. 151A, § 25(e)(1).  The record shows that Regalado separated with good cause attributable to the employer after repeatedly trying to preserve her job and after the employer failed to return a message left by Regalado’s husband, which the employer received.

III. The Board Followed Unlawful Procedure by Incorporating Employer’s Brief into the Record and Relying on the Employer’s “Facts” Rather Than the Review Examiner’s Findings of Fact Which It Had Explicitly Adopted.

If the Board does not conduct an evidentiary hearing, it must uphold the factual findings of its Director if they are supported by substantial evidence. Director of Div. of Employment Sec. v. Fingerman, 378 Mass. 461, 462-63 (1979); Vinal v. Contributory Retirement Appeal Bd., 13 Mass. App. Ct. 85 (1982).   The Board is required to base its review on the original record and the Board explicitly found that it had adopted all of the Review Examiner’s Consolidated Findings of Fact.  BR 4 (Emphasis added).

However, when the employer appealed the Review Examiner’s decision, the Board  accepted an appeal brief from her attorney which included a section entitled “Relevant Facts.”  Although the Review Examiner and the Board may make findings of fact at the hearing, the parties are not entitled to do so.  Further, at least one of these “facts” contradicted the record.  When the Board reversed its decision, it stated that it made its determination “based upon our review of the entire record, including … the employer’s appeal …” However, the Board erroneously incorporated the employer’s appeal, and its factual statements into the record.  This process is not only legally erroneous, but harmful to Regalado because it allowed the employer to introduce new “facts” into the record without Regalado being afforded a fair chance to object to their introduction or rebut them with new evidence of her own.   This violates the due process requirements found in G.L. c. 151A, § 39(b)(“afford[ing] all interested parties [in a UI hearing] a reasonable opportunity for a fair hearing before an impartial hearing officer”)  and 42 U.S.C. § 503(a)(3) (requiring that UI claimants whose UI benefits are denied receive the “[o]pportunity for a fair hearing).


Section 41 does not permit the Board to make additional findings of fact without holding its own evidentiary hearing.  The facts in the employer’s appeal brief should have been considered especially dubious, given that they contradicted the testimony of the both parties at the hearing.  Specifically, Fact  #15 in the employer’s appeal brief states that Regalado “made no efforts to contact the employer while on vacation.”  Employer’s Brief  4.  This statement was made despite uncontroverted evidence in the record that Regalado did make multiple attempts to contact the employer and that the employer acknowledged that Regalado’s husband attempted to contact the employer.  Accepting the employer’s so-called “fact” is particularly problematic because it contradicts the testimony of both parties.


 Additionally, the Board refers to Regalado as “failing to communicate a decision,” implying that Regalado’s separation from her employment was due to her own inaction.  This implication mischaracterizes the Review Examiner’s Consolidated Findings of Fact which describes both Regalado and her husband’s attempts to contact the employer.  Again, the only support for this statement is the employer’s appeal brief’s fact #15.  However, the employer did not make this claim at the hearing before the Review Examiner.  At that time, it was uncontested that both Regalado and her husband attempted to contact the employer before the employer hired another individual.  Had the Board fully adopted the Review Examiner’s Consolidated Findings of Facts as the Board asserts it did, the Board could not have concluded Regalado “separated voluntarily, without good cause attributable to the employer” under G.L. c. 151A, § 25(e)(1).”  BR 4, 5.


Finally, and most notably, the defendant DUA now agrees that the Board’s decision was erroneous as a matter of law and joins with the plaintiff in seeking a reversal of the Board’s decision.  The Supreme Judicial Court has consistently held that substantial deference must be given to the agency charged with enforcing a statute.  Lebeau v. Commissioner of the Dep’t of Employment & Training, 422 Mass. 533, 537 (1996) (citing Massachusetts Medical Soc’y v. Commissioner of Ins., 402 Mass. 44, 62 (1988); Cleary v. Cardullo’s, Inc. 347 Mass. 337, 344 (1964).  Accordingly, the Court should reverse the Board’s decision and reinstate the DUA Review Examiner’s decision awarding plaintiff UI.
CONCLUSION


For the foregoing reasons, Plaintiff respectfully requests that this Court set aside the Board’s decision and award her the UI benefits to which she is entitled.

Respectfully submitted,

Gregoria A. Regalado

By her attorney,

___________________________
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� The Department of Workforce Development’s Board of Review decision is deemed to be the final DUA agency decision for purposes of judicial review.  G.L. c. 151A, §§ 41, 42.


� In contrast to expecting Regalado to leave a message on an answering machine that has a message in English on it, the employer offered to speak in Spanish at the hearing so that Regalado would be able to understand.  Tr. 16.


� It is well-settled that a claimant's right to unemployment insurance benefits is a property right.  Cosby v. Ward, 843 F. 2d 967, 982 (7th Cir. 1981).  "Relevant constitutional restraints apply as much to the withdrawal of public assistance benefits as to disqualification for unemployment compensation . . ."  Goldberg v. Kelly, 397 U.S. 254, 262 (1970).
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