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September 8, 2005

Commissioner Paul Cote

Division of Health Care Finance and Policy

2 Boylston Street

Boston, MA  02111


Re: Comments on 114.6 C.M.R. §§ 12.00 et seq.

Dear Commissioner Cote:

One year ago, the Division proposed significant restrictions in the scope of Uncompensated Care Pool (UCP) services. Today the Division is again proposing major restrictions in services. However, today’s proposal is not implementing any new legislation; on the contrary, the timing seems designed to preempt pending legislative proposals to restructure the pool. Why this haste to implement unilateral changes? Resricted access to UCP will not generate any savings this fiscal year. The Administration has not yet satisfactorily completed implementation of the last set of UCP changes, for example, MassHealth-issued UCP notices are confusing and incomplete and still do not comply with due process of law. The Administration may want to replace the UCP with insurance, but regulations imposing copayments, short billing time frames and service restrictions are not the way to do it. 
The undersigned individuals and organizations urge you to withdraw these regulations. Detailed reasons why the specific restrictions proposed are unfair and unworkable are set forth below.
12.03(2)(c) Permissible Pharmacy Services

The proposed restrictions on outpatient hospital pharmacy services will deny low-income patients access to medically necessary pharmacy services. The scope of reimbursable pharmacy services for outpatient hospital pharmacies in (c)(3) should be the same as the scope of reimbursable community health center 340B pharmacy services in (c)(4).
The outpatient pharmacy restrictions reflect a misunderstanding of the MassHealth drug list. MassHealth does not identify excluded drugs by their presence or absence on the drug list. Rather, in a regulation at 130 C.M.R. §406.413(B) MassHealth describes seven categories of excluded drugs such as drugs for weight loss or smoking cessation. By federal law, MassHealth is required to cover all other FDA approved drugs for their medically accepted indications and it does so. The MassHealth drug list merely lists the conditions of coverage, including dosage limitations and whether or not prior authorization is required. FDA-approved drugs that do not appear on the drug list (and are not within the excluded categories) may still be covered but will require prior authorization. Prior authorization does not indicate that a reference drug is always an available treatment for a particular patient, merely that for a variety of reasons, some clinical and some related to the costs to MassHealth (which of course will be different from the costs to hospital pharmacies), a review is appropriate. 

Based on an April 2004 presentation by the MassHealth Pharmacy Director to the House Medicaid Committee, in a typical month over 14,000 requests for prior authorization were made and two-thirds of the requests were approved within 24 hours. In an earlier December 2003 presentation, the MassHealth Pharmacy Director presented data that only 13 percent of all MassHealth drug denials represent denials of prior authorization. Thus, the fact that a drug may require prior authorization does not mean that it is not covered on the MassHealth drug list, nor that an effective alternative drug is available in any particular case.

Further, the exception in (c)(3) for a drug requiring prior authorization that is “clinically equivalent and is less expensive than the drug on the MassHealth drug list” is wholly inadequate. Under such a rule, if a patient is allergic to an ingredient in the reference drug, the hospital will not be reimbursed for supplying a more expensive drug to which the patient is not allergic even if it is the only available alternative. Further, the exception is unworkable as written because it does not contain sufficient information about how to identify the reference drug and how the hospital is to document the relative costs of the drugs.

12.03 (3)(c) Exclusions from the definition of “low income patient”

Nonpayment of MassHealth premiums

Excluding uninsured low-income patients from coverage based on their inability to afford premiums defeats the purpose of a safety net care program like UCP. MassHealth terminated over 3,600 low-income people—almost half of them children— in 2005 for nonpayment of premiums.
 A recent study of the effect of premiums of $6-$20 per month in Oregon’s Medicaid demonstration population found that six months after losing coverage due to increased costs, four-fifths remained uninsured.
 The study authors concluded: “Although some proponents of cost sharing argue that even the very poor can pay a few dollars a month in premiums, our findings suggest otherwise.”

In recent years, MassHealth has imposed premium charges on many vulnerable populations including adults who are HIV positive with gross income as low as 101 per cent of poverty, disabled adults with income as low as 115 percent of poverty and children age 6-18 with gross family income as low as 134 per cent of poverty. While the size of the premiums imposed on the lowest income populations may seem small --$12 to $15 per month for those under 150 percent of poverty—families at these low income levels often have no surplus income after payment of food and shelter. The annual self-sufficiency standard for a single adult in Boston in 2003 required $1074 for rent and utilities and $178 for food;
 these two expenses alone exceed 150 percent of poverty for a single adult in 2005. 

Over 30,000 children are in families subject to premiums in the MassHealth Family Assistance Purchased Coverage program. These children have the highest rate of termination for their parents’ inability to pay premiums—5.7 percent in fiscal year 2005. The income level of a child eligible for Family Assistance Purchased Coverage in 2005 in a two-person family is between $1,604 per month (150 percent of poverty) to $2,139 per month (200 percent of poverty).  A single working parent with one preschooler would need a monthly income of over $3,400 per month to meet a minimum standard of self-sufficiency in Boston, over $2,600 per month in Worcester and over $2,400 per month in Springfield in 2003 without even accounting for health care costs.
  Denying reimbursement for safety net care for thousands of children in families struggling to make ends meet is unconscionable. 

Further, the logistics of implementing this exclusion are complex. How are providers to identify someone terminated from MassHealth for this reason? Identification will be particularly challenging because of the high “churning” rate –almost 25 percent of people terminated for nonpayment of premiums are reopened by MassHealth in the following month.

MassHealth deductibles

The proposed rules exclude those terminated from MassHealth for failure to pay a MassHealth deductible. This exclusion reflects a misunderstanding of the nature of the MassHealth deductible.  No one is enrolled in MassHealth subject to a deductible, therefore no one is terminated from MassHealth for failing to pay a deductible. Non-working disabled adults and elderly individuals who are denied MassHealth based on income in excess of 133 percent or 100 percent of poverty are notified that they may qualify for MassHealth at some future point if they incur (not necessarily pay) medical expenses exceeding a certain amount. This amount is referred to as a “deductible” or “spenddown.” Someone whose medical expenses are not high enough to meet a spenddown has not failed in any sort of financial obligation to the MassHealth program –he or she has simply not been sufficiently “medically needy.”  For the elderly in particular, who must satisfy a spenddown every 6-months to obtain coverage for the balance of a 6-month period, few have medical expenses that can satisfy these requirements.

On the other hand, it has long been the case that a medical bill that is charged to the UCP cannot also be used to meet a MassHealth spenddown. We have been informed by DHCFP staff that the current policy, which is by no means clear in the regulations (see 114.6 C.M.R. § 12.03(6)(b)(1)), is that elderly or disabled adults may choose whether or not to have a hospital bill charged to the UCP (in which case it cannot be used to meet the MassHealth spenddown), or not charged to the pool and instead used to meet the MassHealth spenddown. This choice makes sense, and it should be retained, and clearly stated in the regulations. 

The proposed regulation could be interpreted as excluding from UCP anyone with a MassHealth spenddown. This would effectively establish an income limit for the UCP of 400 percent of poverty for those under 65 and able-bodied and 100 percent of poverty for the elderly or 133 percent for adults with disabilities. Such discriminatory treatment of the elderly and disabled is unlawful and unfair.

Failure to enroll in premium assistance for employer sponsored insurance

There is no need to exclude those who fail to apply for MassHealth Premium Assistance because the Premium Assistance application is the same MassHealth application that is now the mandatory application for UCP. Nor is it necessary or appropriate to deny coverage to those terminated from MassHealth for failure to enroll in a Premium Assistance program. (The current wording is not clear that the exclusion is directed at those who are terminated for refusing to enroll in MassHealth Premium Assistance for Employer Sponsored Insurance (ESI). If this proposal is retained in any form “Premium Assistance for ESI” should be defined).
According to MassHealth, terminations for failure to enroll in Premium Assistance are extremely rare. On the other hand, the logistics of designing a system in which providers have to determine whether someone has been terminated for this reason will be extremely difficult. Further, even if there are some individuals who are terminated from MassHealth for failure to enroll in Family Assistance Premium Assistance, the inability to afford a premium –even a subsidized premium—should not be a basis for denying safety net care to a low income family. Most of those eligible for Family Assistance Premium Assistance are children, and they should not be penalized if their parents are unable to afford food, rent, and health insurance premiums.
12.03 (4)(b) Transition to Virtual Gateway for those age 65 or older

Those 65 and older are still subject to traditional Medicaid financial eligibility rules that are substantially different from the UCP eligibility standards:  income is based on adjusted income after deductions not gross income,
 and there is an asset test for seniors in MassHealth. At the same time, the elderly are more likely to suffer both physical and mental impairments that make it difficult to produce verifications required for the more burdensome MassHealth eligibility requirements. For these reasons, we urge the agency to allow an adequate transition period for the elderly. 

Specifically, the MA-21 system must be capable of protecting elders with income or assets that exceed MassHealth eligibility levels from being terminated from UCP for failure to verify information that MassHealth needs only to calculate income or resource spenddowns, not to determine that the individual is not eligible for MassHealth. Further, providers should have access to information from MassHealth identifying any missing asset verification, as well as consumer education materials produced by MassHealth or DHCFP to provide accurate information to the elderly regarding their rights to avoid liens on their homes and the rights of noncitizens. Finally, because so many elder services providers will be fully occupied with counseling elders regarding Medicare Part D, we urge you to delay mandatory use of the Virtual Gateway for seniors until at least the spring of 2006.

12.03(4)(c) 5) Protections for victims of domestic violence

We commend the agency for recognizing the importance of assuring confidentiality for domestic violence victims. The point of assuring confidentiality for victims of violence is to avoid the inadvertent disclosure of their whereabouts to their abusers.  This is different from the situation of minors for whom only access to certain particular kinds of medical services is considered confidential. Therefore, the references to “confidential medical services as defined under state or federal law” should be deleted from subparagraph 5 because a domestic violence victim seeking any medical services should be able to receive such services confidentially if necessary to avoid the risk of further abuse.

12.03(5) Reducing the eligibility period from 6 months to 60 days, and

12.08(3) Authorizing collection of debts incurred by low income patients 

outside of the eligibility period

It is difficult to perceive any rationale for adopting this restriction at this time. Free Care, unlike MassHealth, is not paying hospitals based on the services hospitals provide in the current year. Because 2006 disbursements are based on 2004 pool charges, the restriction in the eligibility period will save no money in the current hospital fiscal year, and may be irrelevant in future years. The formula for disbursements in HFY 2008 will not necessarily be based on 2006 charges—indeed the Governor has proposed elimination of the UCP in HFY 2007. What will change under this proposal in HFY 2006 is low income residents’ access to care and relief from medical debt.

For individuals with private coverage, 60 days may not be long enough to learn whether or not the insurer will pay for the services and how much of the bill will be covered. The 60-day limitation is also unfair where an individual may be attempting to discharge his or her liability through a payment plan, where the hospital failed to give adequate notice of the availability of free care, or where the effects of illness, poverty and limited English proficiency delayed a patient’s capacity to follow through on the application process. 
More and more research is documenting the extent to which the existence of past medical debt (as well as the fear of incurring debt) deters low-income individuals from seeking necessary care.
 A debt as recent as six months will certainly be a deterrent to care and should remain eligible for reimbursement from the UCP. A recent survey of uninsured Massachusetts residents confirms national data on the adverse consequences of medical debt: 

· In 2003, 28 % of uninsured Massachusetts residents and 7% of insured residents, reported delaying or forgoing care due to cost. 

· Of 342 people surveyed at two community health centers, 41% reported medical debt. 

· Over half of respondents reported that medical debt caused them to be turned down for housing or caused other housing problems

· Almost 2/3 of respondents reporting debt had been contacted by collection agencies, and 16% had been sued in court.

· A national study reports that nearly half of all personal bankruptcies result from health problems or large medical bills.

· A national study found that people with medical debt were 4 times more likely to report delaying care because of cost and five times more likely to report an unmet medical need than those without debt.

We also endorse the comments of Greater Boston Legal Services regarding the need to clarify that the retroactive period begins with the date of application or the effective date of a MassHealth determination if earlier than the date of application.

12.03(6) (a) Denial of UCP to those enrolled in Premium Assistance and Buy-In

We are not aware of any services, other than adult dental, now reimbursable under UCP that are not also covered by the MassHealth non-emergency direct coverage types. However, the same is not true of the Premium Assistance and Buy-In programs. The Family Assistance Premium Assistance program requires that private insurance satisfy certain minimum criteria. A chart describing these criteria is attached. Several important outpatient and CHC services, other than dental, that are reimbursable by UCP when the services are available are not included among the Premium Assistance criteria. The most important omission is a pharmacy benefit, but other important benefits, such as therapy services are also missing. There is also a Premium Assistance (formerly called Buy-In) program for MassHealth Basic and MassHealth Essential. Premium Assistance for Basic and Essential has no minimum criteria for private coverage, thus these plans may have even more services omitted than pharmacy and therapy. Given the existence of these omissions, people enrolled in Premium Assistance should not be denied UCP for services that are covered in the direct MassHealth coverage types that the private sector plan does not cover. 

Other programs sometimes referred to as Buy-Ins are the Medicare Savings Programs (MSP), in which Medicaid pays the Part B premium for low-income Medicare recipients. There are three MSP programs: in one, Medicaid also covers Medicare co-insurance and deductibles (QMB); in the other two MSP programs, Medicaid only pays the Part B premium (SLMB and Q-1). Low income Medicare recipients should not be denied UCP for their cost sharing or those services Medicare does not cover. Medicare recipients will not have a drug benefits until January 1, 2006, and SLMB and Q-1 recipients incur substantial expenses in deductibles and coinsurance. 

12.03(6)(b) Copayments and Deductibles

Proposed CHC copayments

The rules propose mandatory CHC copayments of $3 a visit. This mandatory copayment will be in addition to the 20-80 percent coinsurance currently charged to low income patients with income over 200 percent of poverty, and in addition to the copayment for unreimbursed drug costs that may be charged to all low income patients.
  
Proposed hospital copayments

The proposed rule imposes a mandatory hospital copayment of $5 per visit or inpatient stay, and a mandatory copayment for outpatient drugs of $5 for brand name drugs and $3 for generic drugs. 
Copayments do not belong in a safety net care program. The administration has defended the use of copayments in order to move UCP users towards a private insurance model, and in order to make UCP less desirable than MassHealth. Neither of these rationales are supportable. Further, the research literature is overwhelming on the negative effects of copayments on the poor.
UCP is not insurance
UCP bears no resemblance to an insurance product for consumers because it does not assure them access to a defined set of benefits. A low income patient who goes to an ED with an infected tooth and gets a prescription for an antibiotic and a pain medicine will incur very different costs depending on which hospital ED he visits. On Cape Cod he may have neither the ED physician nor the prescriptions covered by UCP, in Lowell, he may have the ED physician covered but have to pay out of pocket for the prescription or go without, in Boston, under the proposed rule, he may have the ED visit and the antibiotic covered by UCP but have to pay the hospital pharmacy out of pocket for medicine to relieve pain (if it requires prior authorization), whereas in Lynn he may be able to have the ED visit and the prescriptions covered by UCP. Charging the same $5 copayment for the ED visit for individuals experiencing such different levels of “coverage” is fundamentally unfair—particularly to those people living in parts of the state with no convenient access to a CHC. 

Further, UCP users, unlike those with commercial insurance, are extremely poor. According to PFY 2004 utilization data, 41% of UCP charges are for families who report no income whatsoever. Obviously, for these individuals, any copayment will be a barrier to coverage. The utilization report shows a further 21 % of pool charges for those with an income under the poverty level ($9,576 per year for an individual), and a further 11 % with income between 101-133% of poverty ($12,732 per year for an individual). At these extremely low income levels, individuals simply have no disposable income after paying for food and rent. We know from the Rand Health Insurance Experiment and other studies that copayments have a far more negative effect on the health status of the poor than on those who are not poor.

UCP compared to MassHealth

Copayments are not needed to make UCP less desirable than MassHealth. For anyone who can satisfy the eligibility criteria of MassHealth, there is no question that it provides far more meaningful coverage than UCP. The reasons that people who are eligible are not enrolled in MassHealth are that they do not know about it, are not able to navigate its application and verification process, or have fears (for the most part unfounded) of negative consequences of applying for a government program. The state has completely addressed these “incentives” not to enroll in MassHealth by requiring an application for UCP to first be reviewed for MassHealth eligibility. The only people now notified that they are eligible for UCP are those the Office of Medicaid itself has found to be ineligible for MassHealth –surely there is no point in creating incentives to enroll in MassHealth for those who are ineligible for MassHealth.
Further, the proposed UCP copayment rules are much harsher than those in MassHealth not only because the amounts charged are higher, but because MassHealth exempts children, pregnant women, and those seeking emergency care, among others, from liability for any copayments, and seeks to assure that inability to afford a copayment will not reduce access. Under federal Medicaid law, a MassHealth provider cannot refuse to provide pharmacy or other services if the recipient cannot afford to pay the copayment. Without these protections, there is no question that copayments will impose a barrier to necessary care.
Negative effects of copayments on low income people

Many studies have shown that even with Medicaid’s protections, the existence of a copayment requirement deters consumers from seeking care, not just discretionary care, but essential care.
 Copayments imposed on a low income population deter use of essential services, which in turn leads to poorer health and increased use of high cost emergency services.
 Studies have documented greatly increased emergency room use and adverse events such as hospitalization, and death associated with drug copayments on a low income population.
 The definitive study on the effects of copayments found a much larger reduction in the use of essential medical care by low-income families compared to those with higher incomes; for example, copayments increased the risk of dying by about 10 percent for low-income adults at risk of heart disease.
 Further, the burden of copayments falls disproportionately on those with chronic conditions who need the most care.

The Governor has proposed replacing UCP with an insurance product that presumably will require premiums and copayments. However, even if the Governor’s plan were to become law tomorrow, it would be no reason to charge low income families for access to safety net care today. We know from the research literature, that the effect of copayments will be to deny access to care. The poor don’t have to get used to being denied care.
12.08(1)(b)(6) Lien protection limited to low income patients

Currently, the regulations protect all patients, not just those determined to be low income patients, from legal execution against a home or car without the express approval of the providers’ Board of Trustees. The proposed rule limits this protection to those determined eligible as low income patients. This eliminates protection even for those who are eligible for medical hardship pursuant to 114.6 C.M.R. §12.05 as well as those for whom the hospital has been reimbursed for emergency bad debt, and who are thereby subject to a DOR tax intercept to reimburse the pool pursuant to 114.6 C.M.R. §12.04.  
The current procedural protection against execution on a home or car provides only the most basic protection; it should not be eroded further. In October 2004, the Boston Globe reported that in the past 15 months Baystate Medical Center took nearly 300 patients to Springfield District Court for unpaid medical bills (plus interest); requested 60 liens, and had liens placed on the homes of 46 patients.
 A later article documented the common practice of hospitals charging the uninsured far more for their care than the amounts charged to third party payers. The reporter found that an uninsured patient was charged over $23,000 for the same care for which Blue Cross Blue Shield pays $7,000 and Medicaid $5,400.
  Massachusetts residents need more protection from aggressive collection practices, not less.
Thank you for the opportunity to make these comments. 

Yours truly, 

Vicky Pulos and Neil Cronin
Massachusetts Law Reform Institute

Boston, MA

Laura Gallant and Emily Herzig

Neighborhood Legal Services, Inc.

Lynn, MA

Leslie Greenberg

Lynn Health Task Force

Lynn, MA

Nancy Lorenz

Greater Boston Legal Services

Boston, MA

Donna McCormick

Medicare Advocacy Project/GBLS

Boston, MA

Linda Landry

Disability Law Center 

Boston, MA

Richard McIntosh

Legal Services for Cape, Plymouth and Islands

Hyannis, MA

Robert Fleischner

Center for Public Representation

Northampton, MA

Ali Bers

Western Massachusetts Legal Services

Springfield, MA
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