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Massachusetts Department of Housing and Community Development

Division of Housing Stabilization, 100 Cambridge Street, 4th Floor, Boston, MA  02114

_______________________________________________________________

TO:

EA Shelter Providers

FROM:
Division of Housing Stabilization

RE:

New Flex Funds Case Review Policy
PLEASE READ CAREFULLY
Amended Flex Funds Case Review Policy
Effective Date: March 1, 2011
1. Notices Regarding Denials. If a head of household requests Flex Funds from a Department of Housing and Community Development (DHCD) Division of Housing Stabilization (DHS) Emergency Assistance (EA) Provider in writing and the household is deemed ineligible to receive Flex Funds, the Provider shall send the head of household a notice of denial on a form prescribed by DHS.  This notice shall include:

(a) 
the reason(s) why the household is being denied;

(b)
information about how to request an administrative appeal; 
(c)
space for the household to provide its reasons for appeal;

(d)
space for the Provider to indicate the date and method of service;  and 
(e)
space for the household to request a reasonable accommodation to a disability pursuant to the Americans with Disabilities Act, 42 U.S.C. §§ 12101 et seq., and parallel provisions of Massachusetts General Laws Chapter 151B.
2. Notices Regarding Level and Nature of Benefits. DHS EA Providers shall send written notification of approval of Flex Funds benefits stating the level and nature of Flex Funds benefits to each Flex Funds recipient household upon acceptance to the Flex Funds program and upon any redetermination of benefits. The notice shall be given on a form prescribed by DHS and shall include:
(a) 
the reason(s) for the level and nature of benefits;

(b)
information about how to request an administrative appeal; 

(c)
space for the household to provide its reasons for appeal;

(d)
space for the Provider to indicate the date and method of service;  and 
(e)
space for the household to request a reasonable accommodation to a disability pursuant to the Americans with Disabilities Act, 42 U.S.C. §§ 12101 et seq., and parallel provisions of Massachusetts General Laws Chapter 151B.

3. Notices Regarding Extensions. DHS EA Providers shall send written notification of approval or denial of Flex Funds Extension benefits to each Flex Funds household that requests an extension of Flex Funds benefits. The notice shall be given on a form prescribed by DHS and, as set forth in Section 13, must be given at least 60 days before the expiration of the subsidy.  The notice shall include:
(a) 
the reason(s) why the household is being denied;

(b)
the date the Flex Funds benefits will expire without an extension;

(c)
information about how to request an administrative appeal; 

(d)
space for the household to provide its reasons for appeal and any good cause defenses to the proposed action;

(e)
space for the Provider to indicate the date and method of service; and
(f)
space for the household to request a reasonable accommodation to a disability pursuant to the Americans with Disabilities Act, 42 U.S.C. §§ 12101 et seq., and parallel provisions of Massachusetts General Laws Chapter 151B.
4. Notices of Termination. When a DHS EA Provider determines that it is necessary to terminate Flex Funds benefits, the Provider shall send the household written notice of termination on a form prescribed by DHS. This notice must be sent at least 13 business days in advance of the proposed termination date and shall include: 

(a) 
the reason(s) why the household is being terminated;

(b) 
the date the Flex Funds benefits will be terminated (which shall be the 14th business day after the date on which notice of termination is sent to allow time for receipt of mailed appeal requests);

(c)
information about how to request an appeal; 

(d)
space for the household to provide its reasons for appeal and any good cause defenses to the proposed action; 

(e)
space for the Provider to indicate the date and method of service; and
(f)
space for the household to request a reasonable accommodation to a disability pursuant to the Americans with Disabilities Act, 42 U.S.C. §§ 12101 et seq., and parallel provisions of Massachusetts General Laws Chapter 151B.

5. Form Notices.  DHS shall adopt standard form notices in compliance with Sections 1 through 4 above for use by Providers in effectuating the Case Review Policy. A combined standard form for notices regarding denials and the level and nature of benefits is attached to these Rules as Exhibit A. A combined standard form for notices regarding denials of extensions and terminations is attached to these Rules as Exhibit B. In each case in which Flex Funds are denied or terminated or an extension of Flex Funds is denied, Providers shall send a copy of the Notice that was sent to the household to the Provider’s Contract Manager. In the case of a termination or extension denial for three or more violations of Uniform Flex Funds Rules 11 and/or 12, the Provider shall include with the Notice sent to the household and the copy sent to the Contract Manager, copies of all written notices sent to the household that were relied on to establish the prior violations (which were required to be sent within 30 days of the alleged violation).  
6. Reasons for Denying an Extension or Terminating a Flex Funds Subsidy. There are different categories of reasons why it may be appropriate not to extend or to terminate a Flex Funds subsidy. 

It is important that the Provider distinguish among these reasons when sending notice to the family of an extension denial or termination because of the potential impact on the family’s future eligibility for EA services, including EA temporary emergency shelter. 

The categories for terminating or not extending a Flex Funds Subsidy include:

A. Lack of Landlord Agreement or Funding. If a head of household dies and the landlord and provider will not agree to substitute another qualified individual as the head of household, as referenced in Uniform Rule 5, the subsidy will be terminated under this section. With regard to an extension, this section shall apply when a 6-month lease extension has not been obtained with the current or another landlord for reasons other than conduct that constitutes a violation of the Uniform Flex Funds Rules, including lack of sufficient remaining Flex Funds moneys to reimburse the landlord for the extension. (Category D applies if the reason is due to a violation of such Rules.) Terminations and extension denials on this basis do not render a household ineligible for temporary emergency shelter, although households who apply for shelter more than 30 days after vacating the Flex Funds unit or after receiving aid pending appeal in an interim placement will have to establish that they did not lose their intervening housing, if any, for a disqualifying reason.

B. Mutual Agreement of Provider and Household. The Provider and the household mutually agree that a termination or denial of an extension is appropriate for good cause, including, but not limited to, because it is better for the household to relocate, for instance, because of violations of Chapter II of the State Sanitary Code (105 CMR ch. 410), domestic violence, a direct threat to a household member’s safety, medical or disability issues, educational opportunities, the availability of safe permanent housing, or the availability of employment prospects elsewhere, but a new unit at which Flex Funds may be used has not yet been identified in the area where the household plans on re-locating. Terminations and extension denials on this basis do not render a household ineligible for temporary emergency shelter, although households who apply for shelter more than 30 days after vacating the Flex Funds unit or after receiving aid pending appeal in an interim placement will have to establish that they did not lose their intervening housing, if any, for a disqualifying reason.
C. No Longer EA Temporary Emergency Shelter Eligible. The family no longer meets the categorical and financial eligibility rules for EA found in 106 CMR §§ 309.020 and 309.040 (A)(2) including, but not limited to, that there is no longer a child under age 21 or a pregnant woman in the household, the household’s countable income exceeded the EA income limit and the six months that a family remains EA eligible after exceeding that limit has expired, the household’s assets exceed the EA asset limit, or the household now has feasible, alternative housing available to it that is not funded by EA. Terminations and extension denials on this basis render a household ineligible for temporary emergency shelter but only for so long as the family continues not to meet EA eligibility criteria.  When such families become eligible again and reapply for shelter, they will have to establish that they did not lose their intervening housing, if any, for a disqualifying reason.
D. Violation of Uniform Flex Funds Rules. The household substantially and materially violated a Uniform Flex Funds Rule or Rules, as defined in Section 7 below. A household that is denied an extension or is terminated from Flex Funds for this reason will be deemed, after exhaustion of administrative appeals, not to have cooperated with housing assistance program services, which warrants ineligibility for EA temporary emergency shelter pursuant to 106 CMR § 309.040 (B) (7) for a period of 12 months from the last date on which Flex Funds were paid, including aid pending appeal as described in Section 10 below. It therefore is important that any extension denials or terminations for violation of these Rules be clearly justified.  

7. Uniform Flex Funds Rules. DHS has adopted Uniform Flex Funds Rules effective March 1, 2011, with which a Flex Fund household must comply in order to be eligible for an extension and in order to avoid termination of a Flex Funds subsidy. 

Pursuant to the Americans with Disabilities Act, 42 U.S.C. §§ 12101 et seq., and parallel provisions of Massachusetts General Laws Chapter 151B,  a household may request from the DHS EA Provider a modification of the application of the Uniform Flex Funds Rules to the extent necessary to accommodate the needs of a household member with disabilities.  All accommodation requests must be approved by DHS but, pending such approval, no adverse action shall be taken against the household with respect to the rule or requirement that is the subject of such a request.
8. Who May Appeal. Any person aggrieved by a DHS EA Provider’s denial of an application for Flex Funds, determination as to the level or nature of Flex Funds benefits, denial of an application for an extension of Flex Funds benefits, or termination of a Flex Funds participant household from the Flex Funds program may appeal that decision to the DHCD Hearings Division.

9. Appeal Timeliness. The DHS EA Provider shall place any such appealable notice in the U.S. mail with postage prepaid or hand-deliver such notice to the household. The appeal request must be submitted to the DHCD Hearings Division within 21 calendar days of the postmark or hand-delivery date of the relevant notice from the Provider and received by the DHCD Hearings Division no later than 24 calendar days from the postmark or hand-delivery date of the notice. There shall be no waiver of this requirement.

10. Aid Pending Appeal. If a Flex Funds recipient appeals a denial of an extension or a termination, Flex Funds assistance shall be continued during the period of the administrative appeal if the appeal request is postmarked, hand-delivered, or otherwise submitted within 10 business days of the postmark or hand-delivery date of the notice and is received by the DHCD Hearings Division within 13 business days of the postmark or hand-delivery date of the notice. If aid pending appeal is required pursuant to this procedure and the household no longer has the legal right to occupy or the landlord has otherwise prevented the household from returning to the Flex Funds unit, aid pending shall be provided in a hotel or motel, provided that families who have the legal right to occupy the unit shall, with the assistance of their stabilization worker, make reasonable efforts to regain access to the unit, including, if necessary, by seeking equitable relief in court. If a Flex Funds recipient fails to appeal a termination or denial of extension decision within the timeframes specified by this paragraph, the decision shall be effective on the effective date shown on the termination or denial of extension notice. An EA Provider’s denial of an initial application for Flex Funds or determination as to level and nature of benefits shall, if appealed, remain in effect unless and until otherwise determined by the DHCD Hearings Division.

11. Appeal Procedures. An appeal held pursuant to this policy shall be conducted by an independent hearings officer. The hearings officer may not be an employee of DHS, but may otherwise be an employee of DHCD who is specially designated by the DHCD Hearings Division Hearings Manager to hear Flex Fund appeals. The hearing shall be conducted at a location convenient to the person appealing and shall be conducted as an adjudicatory proceeding under Chapter 30A of the General Laws. At the request of the person appealing, the hearing may be held: (a) with the hearing officer, the DHS representative, and the person appealing in one location; (b) telephonically; or (c) through other available means such as videoconferencing. The hearing officer shall be responsible for the fair and efficient operation of all Flex Funds appeals in conformity with state and federal laws and regulations, the Flex Funds Administrative Plan, the Amended Case Review Policy, the Uniform Flex Funds Rules, Housing Stabilization Notice 2011-01, and publicly available DHS directives of which advance notice was given to affected households regarding the Flex Funds program.
If an appellant states a reason for his/her appeal or a good cause defense on the appeal form, the appeal form shall be reviewed by the Provider and the DHS Contracts Office to determine whether the proposed action shall be rescinded, revised, or go forward to hearing. Such consideration by the Provider and the DHS Contracts Office shall not delay the scheduling of the hearing. Failure of the Provider or the DHS Contracts Office to take action before the date of the hearing shall be deemed a determination to go forward with the hearing. Failure of an appellant to indicate a reason for appeal on the appeal form shall not bar the appellant from raising any grounds for appeal at the hearing. The Provider or DHS representative shall bear the burden of proving, by a preponderance of the evidence, that termination or denial of an extension is warranted, including, if applicable, that household conduct violated a Uniform Flex Funds Rule or Rules. The appellant shall bear the burden of proving, by a preponderance of the evidence, the validity of any good cause defense.  

If the person appealing requests a reasonable accommodation to a disability on the appeal form, the request for reasonable accommodation will be forwarded to the Provider and the DHS Contracts Office for review and response in writing. The hearing will be held only after the date of such written response and only if such response does not obviate the need for a hearing.
12. Decisions. The hearing officer shall render and issue a written decision within 30 days after the date of the hearing. The hearing shall be held not more than 14 days after the filing of the aggrieved person’s appeal, unless the date is extended by the mutual agreement of the person appealing and the Provider or DHS representative, or by request of the person appealing for good cause only, as detailed in 106 CMR § 309.070 (B) (5), with verification of good cause to be received by the Hearings Division within 5 days of the request for extension or notice of this requirement, whichever is later. The hearing officer shall promptly provide the Hearings Manager with a copy of his or her decision for review for compliance with applicable statutes and rules, as permitted by G.L. c. 23B, § 30 (F), but neither the Hearings Manager nor any other personnel of DHCD or DHS shall interfere with the decision of the hearing officer. After Hearings Manager review, the decision will be issued as the decision of DHCD and promptly forwarded to the aggrieved party, the relevant Provider, and DHS. The decision of DHCD shall be subject to review in accordance with the provisions of General Laws Chapter 30A.
13. Notices Regarding Expiration of Flex Funds. If a DHS EA Provider intends to deny an extension to a household for any reason, the Provider will send written notice of the extension denial to the household pursuant to Section 3 above at least 60 calendar days before the expiration of the subsidy. If the Provider fails to provide a household with such notice at least 60 calendar days before the expiration of the subsidy, the subsidy will be automatically renewed. The grant of an extension by automatic renewal shall not bar the Provider from terminating the household’s Flex Funds benefits for violation(s) of Uniform Flex Funds Rules. 

A Spanish language version of this document is available from your provider or local Homeless Coordinator upon request. English and Spanish versions of this document are available on the DHS website at www.mass.gov/dhcd, then enter DHS in the search field.
Una versión en español de este documento está disponible a través de su proveedor o su coordinador de personas sin hogar si usted lo solicita. Usted puede encontrar versiones en inglés y en español de este documento visitando el sitio web de DHS en www.mass.gov/dhcd. Escriba DHS en la cajita de búsqueda para fácil acceso.
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