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I. Introduction

Purpose

This manual’s purpose is to educate domestic workers and their employers in Massachusetts about their legal rights and obligations. Domestic workers are often unaware of their workplace rights; similarly, many employers of domestic workers are unaware of both their rights and responsibilities under the law.   This manual provides information to help domestic workers and their employers achieve positive and successful workplace relationships in compliance with applicable laws.

Whom This Manual Is For

​​

This manual is for any person in Massachusetts who performs domestic work or who employs domestic workers. Domestic work is work that is performed in or for a household. The most common types of domestic workers are nannies (and others providing in-home childcare); house cleaners; cooks; and workers who provide in-home care to the ill, disabled and elderly. A domestic employer is any person who employs another to perform work in his or her home, or for his or her household. Exceptions to these definitions of domestic workers – most notably independent contractors, such as plumbers and electricians – are explained later in the manual.

Why This Manual Is Necessary

Domestic workers can be vulnerable to workplace problems such as underpayment or no payment for work performed, unsafe workplace environments, and imposition of additional work responsibilities that may not have been originally agreed to.
 In some situations, difficult working relationships between workers and their employers can extend to threats, harassment, fines or docked pay, and job termination. Often, the absence of formal, written contracts between domestic workers and their employers leaves workers without specific documentation to cite if they are asked to perform more work than they agreed to or they receive insufficient pay.
 Concerns about possible job loss, immigration status, and language barriers may also contribute to domestic workers’ vulnerability.

The vulnerability of domestic workers is often exacerbated by issues of race and gender. Immigrant women of color have become increasingly employed in domestic occupations marked by low wages and long hours.
 Two-thirds of all domestic workers earn close to or below the poverty line.
 Domestic workers are also highly prone to injury, discrimination, harassment and abuse; yet, in some situations, they are not covered by the state and federal laws protecting workers’ rights in these areas.

Disclaimer

This manual should not to be used as or in place of legal advice. Instead, it is an informative compilation of the law and policies regarding domestic workers in Massachusetts that is current as of May 2012. The information in this manual is subject to change. 

Who Created This Manual?

This manual is the product of collaboration between Northeastern University School of Law (NUSL) and the Brazilian Immigrant Center (BIC). Specifically, Lydia Edwards, Director of Legal Services and head of the Domestic Worker Law and Policy Clinic at BIC retained NUSL Class of 2014’s Law Office 10 to help produce the manual. Under the guidance of NUSL’s Social Justice Program, Law Office 10, supervised by Professor Peter Enrich and lawyering fellows Shaun Robinson and Lisa Swanson, is comprised of first-year law students Jessica Arthur, Lucas Blackadar, Alexis Burns, Nicole Costanzo, Ryan Deck, Jenna Fegreus, Maggie Hamlin, Natalie Higgins, Tiffany Ko, Oren Nimni, Matthew Stieglitz and Andrew Walsh. NUSL Librarian Jootaek Lee provided research assistance. NUSL Dean Emily Spieler also provided helpful input and Audrey Richardson of Greater Boston Legal Services provided legal guidance and final review and editing.

Who Reviewed this Manual? 

After the manual was written, several individuals including house cleaners, nannies, working parents, domestic worker agency representatives, and nonprofit attorneys agreed to review the manual to assure it was practical and informative. 

Thank you:

Ruthella Livingston-Cruz, Personal Care Attendant

Sonia Soares, House Cleaner 

Lesley Evans, Stay at home mother

Erin Manning, Nanny

Marta Pena, Childcare Coordinator

Marta Minnetyan, Childcare Coordinator
Lenita Carmo,  Staff Member of Brazilian Immigrant Center and working mom
Haeyoung Yoon, Attorney, National Employment Law Project

Edite Kuster, House Cleaner
Sherley Cruz, Attorney, Greater Boston Legal Services

Natalicia Tracy, Executive Director of Brazilian Immigrant Center

Tim Sieber, Brazilian Immigrant Center, Board Member

Luz Arevalo, Attorney Greater Boston Legal Services

Translations By: 

Portuguese- Anselmo de Oliveira, Rafeala Serano, Daniele Villela,  Sonia Soares (Portuguese Editing)

Spanish- Ana Sakalis, Marta Pena (Spanish Editing)
II. Brazilian Immigrant Center

About BIC

Founded in 1995, the Brazilian Immigrant Center (“BIC”; www.braziliancenter.org) is a community-based organization working to empower Brazilians in the Greater Boston area around issues of access to education, work place rights and immigration.  BIC’s work is done through advocacy, education, organizing and leadership/capacity building.  BIC’s mission is to unite Brazilian immigrants to organize against economic, social and political marginalization, and to help create a just society.

BIC Organizing

BIC works to empower workers. BIC is primarily involved with cases where workers are treated unfairly under the law, particularly: wage and hour complaints; workers being denied pay; workers’ compensation; pregnancy and family leave; and sexual harassment. If the issue is not something BIC can handle directly, it regularly serves as a bridge between outside counsel, the Massachusetts Attorney General’s Office, and the United States Department of Labor. BIC also hosts weekly workshops and seminars to inform workers about their rights, to teach them how to organize and train others, and to support them in protecting their rights. Finally, BIC runs the nation’s first Domestic Worker Law and Policy Clinic, offering a mediation program for domestic workers and their families who would like to resolve legal and personal issues without going to court.

Organizing

BIC sees providing services to workers as a key strategy to connect with the community and promote organizing. In doing so, BIC can learn about the community’s strengths and limitations and be more effective in organizing its constituency to defend themselves and promote systemic change.

	Contacting BIC

Brazilian Immigrant Center

14 Harvard Ave, 2nd Floor

Allston, MA 02134

617-783-8001

www.braziliancenter.org

BIC@braziliancenter.org




III. Discrimination

The application of Massachusetts employment discrimination law to domestic workers is currently somewhat unclear. Massachusetts has a law specifically addressing employment discrimination that expressly excludes domestic workers from coverage.  However, recent legislation and litigation have raised a possibility that domestic workers may still be protected from workplace discrimination under a different Massachusetts law. This uncertainty about coverage for domestic workers applies in each of the sections of this manual where employment discrimination is discussed.

Generally, the Massachusetts law specifically addressing employment discrimination, known as “Chapter 151B,” makes it illegal to treat one person differently from another because of that person’s race, color, religion, national origin, ancestry, sex, age, disability, sexual orientation, or genetics.
 Chapter 151B, however, applies only to companies or individuals that have six or more employees.
 Because employers of domestic workers typically employ fewer than six people, Chapter 151B is unlikely to apply to most domestic employers and workers.
 Even more problematically, the term “employee” in Chapter 151B expressly excludes anyone employed in domestic service.
  Therefore, Chapter 151B, as it is currently written, simply does not cover domestic workers.
However, domestic workers may be able to receive protection against certain types of discrimination under a different law, the Massachusetts Equal Rights Act (MERA). MERA extends to all persons in the Commonwealth the same rights enjoyed by white male citizens – including the right to make and enforce contracts – regardless of sex, race, color, creed or national origin.
 

In a recent case, the Massachusetts Supreme Judicial Court ruled that employees who are not protected by Chapter 151B due to the six-employee requirement may nonetheless bring claims in Massachusetts Superior Court under MERA and raise many of the same discrimination issues that could be raised under Chapter 151B.
 Although the case does not directly address the exclusion of domestic workers from Chapter 151B, it is possible that the case could be used to help establish anti-discrimination coverage for Massachusetts domestic workers under MERA. However, it is still an unresolved question whether and to what extent domestic employers and employees are subject to the same legal rules against employment discrimination that apply to most other employers. 

What is sexual harassment? 

Sexual harassment is a form of sex discrimination.  Sexual harassment includes sexual advances, requests for sexual favors, or verbal or physical conduct of a sexual nature that either is made a condition, directly or indirectly, of your employment or the basis of employment decisions (also referred to as “quid pro quo” sexual harassment).  For example, it is illegal sexual harassment if you are told that you will not receive a raise unless you agree to have a relationship with your supervisor.

Sexual harassment also includes situations where sexual advances, requests or conduct have the purpose or the effect of unreasonably interfering with an individual’s work performance by creating an intimidating, hostile, humiliating or sexually offensive work environment.
  Any type of verbal or physical sexual conduct, including sexual jokes, can constitute sexual harassment.

Are domestic workers covered by the sexual harassment laws?

As with other types of discrimination, domestic workers are excluded from Chapter 151B but should be covered under MERA or another Massachusetts law prohibiting sexual harassment.
  This law, Chapter 214, § 1C, protects all employees in Massachusetts against sexual harassment.
  The procedures under these other laws, however, are somewhat different, requiring employees to file a claim directly in court rather than filing a complaint with the Massachusetts Commission Against Discrimination.

What should I do if I am being sexually harassed?

If the harasser is a co-worker (and not a supervisor or manager), you must make sure that your employer knows about the harassment.  In order to be responsible for harassment by a co-worker, the employer must have known or reasonably should have known about the harassment, and must have failed to investigate or to take prompt action to address it.  You therefore should report the harassment to your employer.  The employer is not allowed to treat you differently in any way – that is, to retaliate against you – because you have made a report of sexual harassment.

If the harasser is a supervisor or manager, then the employer is responsible for the harassment even if you do not report it.  In this situation, you can pursue a legal case against the employer without first reporting the harassment to the employer. 

Pregnancy Discrimination

Pregnancy discrimination, like sexual harassment, is a form of sex discrimination.  An employer may not take adverse actions against an employee because she is pregnant.  Therefore, an employer cannot fire, refuse to hire, demote or reduce a person’s salary because she is pregnant.
  In addition, an employer may not deny a woman the right to work or restrict her job functions, such as heavy lifting or travel, during pregnancy or after childbirth when the employee is physically able to perform the necessary functions of her job.

As with other types of discrimination, it is still somewhat unclear how pregnancy discrimination law applies to domestic workers.  

Are employers required to provide maternity leave to employees?

The Massachusetts Maternity Leave Act (MMLA) provides, with some exceptions, that employers must give full-time employees 8 weeks of maternity leave for the birth or adoption of a child. The employee is entitled to return to the job at the end of the leave.  While the law does not require that the employer pay the employee while on leave, the employee can use vacation or sick time to which she is entitled under the employer’s policy or agreement; an employer can also choose to provide paid leave.  To be eligible, the employee must have completed any probationary or trial period (no longer than six months) established by the employer or worked at least three consecutive months as a full-time employee.
  Also, the MMLA applies only to employers with 6 or more employees; therefore, many domestic workers will not be entitled to leave under the law.  Although the MMLA technically only covers female employees, an employer who does not provide equivalent leave to male employees may be in violation of the anti-discrimination laws; therefore, it is advised that employers provide equivalent paternity leave to male employees.

A federal law, the Family and Medical Leave Act (FMLA), requires employers to provide 12 weeks of unpaid leave to employees for the birth or adoption of a child, or for a serious health condition of the employee or a family member.  However, the FMLA is even less likely than the MMLA to apply to domestic workers, as it applies only to employers with 50 or more employees, and it also has additional requirements for the amount of time that the employee has worked.

Domestic workers who work for an agency, company or scheduler
It is possible that house cleaners or other domestic workers who do not work directly for a homeowner but instead work for a scheduler, cleaning company, or agency may not be excluded from coverage under the anti-discrimination law (Chapter 151B).  For example, in 2009, the Massachusetts Commission Against Discrimination found that Chapter 151B applied to the owner of a cleaning company and awarded the employee damages for sexual harassment.

What if the employer retaliates, that is, threatens to fire me, demote me, or report me to immigration because I have made a complaint or asked for my legal rights?

It is absolutely illegal for an employer to take – or to threaten to take -- any adverse action against an employee because the employee has complained in any way about violations of the discrimination or wage and hour laws, or because he or she has filed a workers’ compensation claim.  Adverse action includes any type of undesirable changes for the employee, such as firing, demotion, refusing to promote, or making undesirable schedule changes.  It also includes other types of threats or negative treatment, such as reporting or threatening to report an employee to immigration authorities.
  
The Domestic Worker Law and Policy Clinic of the Brazilian Immigrant Center could provide assistance to a domestic worker who believes he or she may have been discriminated against in employment. The Clinic provides legal representation and mediation for workers to resolve employment-related issues.  

Regardless of the current state of employment discrimination law, it is advised that discriminatory employment practices always be avoided.

	Employment Discrimination Resources

Lydia Edwards, Esq.
Brazilian Immigrant Center
Domestic Worker Law and Policy Clinic
14 Harvard Ave., 2F
Allston Ma 02134
617-783-8001 ext. 113
legal@braziliancenter.org 

Massachusetts Commission Against Discrimination

One Ashburton Place

Sixth Floor, Room 601

Boston, MA 02108

Phone: 617-994-6000

http://www.mass.gov/mcad/




IV. Beginning The Employee–Employer Relationship

Pre-Hiring Considerations

The employee-employer relationship is one that requires a high degree of care and respect. As employers, families and individuals need to understand that once they invite someone to work in their homes, they also take on certain responsibilities and obligations.  

At the beginning of the hiring process, employers should carefully consider the factors that will influence their hiring decision to ensure the employment relationship reflects both the employer’s and the employee’s interests and concerns.
What questions should an employer consider?  

· What exactly is the type of work needed?

· House cleaner, nanny, caregiver, babysitter, cook, gardener, etc.

· How do the employer’s needs translate into a clear job description for the employee?

· Given the job description, what education and/or experience should a successful applicant possess?

· Will this employment be for a specific period of time, or should it be “at-will”: for an indefinite time period and terminable by either the employee or the employer at any time for any reason other than those specifically prohibited by law?

· How will the employee be compensated? (For the legal requirements for compensation, see Chapter V: Wages and Hours)

· How can the employer ensure that advertising for, interviewing, and evaluating candidates remains focused on legitimate employment considerations such as those listed above?

· What must be done, or avoided, for the employer to effectively communicate his or her expectations of the employee (i.e. weekly meetings, probationary period, etc.)? 

· How can the employer ensure that hiring and employment occur within an overall environment of fairness and equal opportunity?

· What degree of diligence is appropriate in testing or investigating an applicant’s background and credentials?

Applications & Advertising

What is an employer allowed to include in advertisements?

While many employers of domestic workers do not advertise and do not use written applications, the following are recommendations for those who do. Employers and employment agencies should not discriminate against potential applicants on the basis of race, ethnicity, national origin, gender, age or disability.
 In most employment settings, it is unlawful to print or distribute any statements that express, directly or indirectly, any limitation, specification, preference or discrimination among prospective applicants.
 

While domestic workers are generally not protected under these laws,
 it is strongly advisable not to use any application for employment, or to make any inquiry, record, or advertisement which can be viewed as discriminatory, unless based upon a genuine occupational qualification.

Pre-Employment Inquiries

What information may an employer seek from potential employees?
An employer may seek information that is directly related to the applicant's ability to perform the job for which he or she is applying (for example, prior experience).  An employer should not make inquiries to which the response would likely disclose the applicant's protected class status. Under Massachusetts law, legally protected classes include race, color, religion, ancestry, sex, sexual orientation, disability, age, national origin, retaliation, and genetics.
 While domestic workers are not covered by all of these anti-discrimination provisions, employers should refrain from inquiring about potential domestic workers’ legally protected class status.

Inquiry Into References

What references may an employer seek?

An employer may always ask a job applicant about his or her ability to perform specific job functions. Such inquiries include the applicant’s work experience, verification of work performed, and employment references. An employer can also ask about the applicant’s qualifications and skills, such as academic, vocational or professional education.

Criminal Records

The Massachusetts Criminal Offender Record Information Act (CORI)
 prohibits employers of domestic workers from seeking disclosure of a job applicant's criminal record information on an initial written application form.
 

Can a domestic employer obtain a CORI report prior to making a job offer? 

With the potential employee’s permission, an employer who is hiring someone to care for a child, elder, or disabled person can request the job applicant’s CORI report.   However, if the employer wishes to question the applicant about his or her criminal history, the employer must provide the applicant with the CORI report before doing so, or if the employer decides not to hire an applicant based on a CORI report, the employer must provide the applicant with a copy of the CORI report.  

How can a domestic employer obtain a CORI report?

In order to obtain a CORI report, a domestic employer must have the job applicant fill out a special form that can be found at:

http://www.mass.gov/eopss/agencies/dcjis/.   

Can a worker deal with incorrect CORI information or seal old records?

Yes, incorrect CORI information can be corrected, and in some cases old criminal records can be sealed so that they no longer show up on a CORI.  Information for workers who have concerns about their CORI reports can be found at:

http://www.massresources.org/cori.html#icori 

Do employment agencies need to run a CORI report?

Organizations, such as domestic worker placement agencies,
 must conduct criminal background checks on employees who are to be placed in the homes of domestic employers (or who will have access to the employer’s files or records).

Pre-Employment Acceptance Considerations

Before accepting an employment offer, a potential employee should reflect on the factors that will impact his or her employment decision, such as wages, hours and job duties.

As a best practice, potential domestic employees should bring a notebook and a pen with them on interviews to write down what the employer tells the worker about the job. Employees should do their best to leave with an understanding of their hourly obligations and pay.

It is important to keep a record of anything that the employer tells the worker about the work he or she will be doing, how much and how often he or she will be paid, etc. Sample questions a worker should consider asking a potential employer can be found in Appendix C of this manual. 

What should domestic workers be aware of when applying for employment?

Some signs may alert domestic workers to the possibility of unjust labor practices on the part of potential employers. It is illegal for an employer to ask a worker to sign a document that waives his or her right to minimum wage or overtime compensation. Even if a worker signs such a document, his or her employer must pay minimum wage and overtime compensation. 

Other signs may alert domestic workers to the possibility of an uncomfortable working relationship in the future, such as: the employer avoiding the worker’s legitimate questions regarding job details; the employer providing incomplete or unclear descriptions of the job and its responsibilities; or the employer making racist, sexist, or other offensive or discriminatory comments.

Offer Letters

An offer letter is a letter from an employer to an applicant making a job offer. An offer letter is not necessary and job offers are often oral. The advantage of a written offer letter is that it allows the employer to establish prospective terms of employment and it gives the employee a preview of what to expect from the employment relationship, such as job responsibilities, payment terms, and schedule. 

The following are suggestions for composing a well-drafted offer letter:

· The letter should include the position or duty the applicant is being offered, the salary or wages, and the benefits available to the employee. An employer should include only those terms that he or she would be comfortable putting in a formal employment contract.

· Offer letters or oral offers may be construed as a contract.
 Should an employer wish to make promises in the offer letter, he or she should only make the promises that he or she intends to keep. It might be best to think of the offer letter as a "preview" for the actual contract, as any written promise may be legally seen as a contract.


A sample offer letter can be found in Appendix D of this manual.

Employment Eligibility
An employer is required to collect information from his or her employee, including the employee’s Social Security number and a completed Form I-9. 

The Form I-9 verifies an employee’s eligibility to legally work in the United States. For the Form I-9 and its Instructions, please visit United States Citizenship and Immigration Service’s (USCIS) Handbook for Employers: Instructions for Completing Form I-9 (M-274) through the following link: http://www.uscis.gov/files/form/m-274.pdf.

Importantly, the Immigration and Nationality Act (INA) prohibits discrimination on the basis of citizenship and national origin.
 In completing the Form I-9, employers cannot request of potential or current employees more or different documents than are required to verify employment eligibility, as this is a form of immigration-related employment discrimination known as “document abuse.” Such discrimination includes rejecting reasonably genuine-looking documents or requiring certain forms of work authorization (e.g., citizenship or green card) in place of other acceptable forms to verify employment eligibility.

	Employment Eligibility Resources

Office of Special Counsel for Immigration-Related Unfair Employment Practices

Employer hotline: 1-800-255-8155

Employee hotline: 1-800-255-7688

http://www.justice.gov/crt/about/osc/

Employees who are work-authorized and believe they have suffered from discrimination based on their immigration status may file a charge at http://www.justice.gov/crt/about/osc/htm/charge.php.




V. Wages and Hours

What is the minimum that an employee must be paid?

In Massachusetts, the minimum legal wage is $8.00 dollars per hour.
 This minimum hourly wage applies regardless of whether the employee is paid on an hourly, salary, or piecework basis.

Is there a maximum number of hours that an employee can be required to work?

While a standard work week is generally considered to be 40 hours,
 there is no maximum number of hours an employee can work or be required to work.

What is overtime pay?

Once an employee has worked 40 hours in a given week, each additional hour must be paid at the rate of 1.5 times the employee’s “regular hourly rate.”
 For example, an employee normally paid $12 per hour must be paid $18 per hour for all hours over 40 per week.  When an employee is paid on a salary basis for a certain number of hours per week, the overtime rate is determined by dividing the salary by the number of hours worked in that week, then multiplying that “regular hourly rate” by 1.5. Even if the salary is agreed to cover the non-overtime pay (or “straight time”), an additional 50% must be paid for each hour over 40 worked during the week.  Overtime pay must be calculated and paid on a weekly basis.

What counts as working time?

Working time includes all hours during which the employee is required to be at the work site or is performing work-related duties.  

· An employee who is required to be on duty for less than 24 hours is working even if he or she is permitted to sleep or engage in other personal activities when not busy.

· If an employee is a live-in worker and required to be on duty for 24 hours or more at a time, the employer and employee can establish a sleeping time which will not be counted as working time as long as:

· The period is not more than 8 hours. 

· The employer has provided adequate sleeping facilities.

· The employee is allowed an uninterrupted period to sleep.

· If the employee is called to duty during this time, the time on duty is working time for which the employee must be paid.

· If the employee is called to duty so much that it interrupts their rest, then the entire rest period will count as working time.

· If no arrangement for rest time has been made then it will be counted as working time.

· An employee who is required to remain on call on the employer's premises is working while "on call."

· An employee who is required to remain on call at home, or who is allowed to leave a message where he or she can be reached, is not working (in most cases) while on call, unless actually called to duty.

· Working hours can be difficult to discern, therefore we suggest a contract outlining expected hours before employment starts. See Appendix F - Additional Provisions for Live-In Workers. See also Chapter VII: Live-In Workers.

What breaks must be provided?

Massachusetts law states, that “No person shall be required to work for more than six hours during a calendar day without an interval of at least thirty minutes for a meal.”
 An employer may be fined if he or she does not provide an employee with a meal break.  Although an employee may voluntarily waive this break period, the employee must be then paid for the time worked and may not have meal break time deducted from his or her wages.

What deductions from wages can an employer make?

Recent law establishes that employers cannot make deductions from wages promised to an employee, even where those wages are higher than the minimum wage, except under very limited circumstances.  Generally, deductions from wages (apart from tax or other legally required deductions) may be made only where a court has determined that the employee owes the employer money, or where the employee is explicitly directing the employer to make a deduction for something that is clearly in the employee’s interests.  An employer may not make deductions from wages for damage caused by an employee while working to property of the employer or others.

Deductions can never be made from the minimum wage of $8 per hour except for very limited deductions for lodging (no more than $35 per week) and meals (no more than $2.25 for dinner and lunch, and $1.50 for breakfast, with the employee’s written consent). 

When must an employee be paid?

Massachusetts law requires that a worker be paid his or her salary or wages on either a weekly or bi-weekly basis and within 6 or 7 days of the end of the pay period.

What records must an employer keep?

Employers must keep the following records and make the records accessible to the employee:

1. Employee's full name and Social Security number

2. Employee’s home address

3. Date of birth (if younger than 19)

4. Sex 

5. Occupation

6. Time and day of week when employee's work week begins

7. Hours worked each work day

8. Total hours worked each work week

9. Basis on which employee's wages are paid

10. Regular hourly pay rate

11. Total daily or weekly standard-rate earnings

12. Total overtime earnings for the work week

13. All additions to or deductions from the employee's wages

14. Total wages paid each pay period

15. Date of payment and the pay period covered by the payment

Employers can keep track of time in any manner so long as the records are accurate and available. As a good practice, employees should also keep their own records of hours worked to ensure that they are being properly paid. A sample time-keeping sheet can be found in Appendix E. 

What information must be provided to an employee along with the pay check?

An employer must provide an employee with a pay slip, check stub, or envelope showing the name of the employer, the name of the employee, the day/month/year, the number of hours worked, the hourly rate, and the amounts of any deductions or increases made during the pay period.

What is the difference between an employee and an independent contractor?

Generally speaking, under Massachusetts law, any person performing services for another person is considered to be an employee. While there is an exception for legitimate independent contractors, this is a very narrow exception and specific criteria must be met; if not all of these criteria are met, the worker must be treated as an employee. This is important because independent contractors do not have the same rights and protections as employees. Under Massachusetts law, a worker must meet all of the following criteria to be defined as an independent contractor:

1. The worker is free from control and direction in connection with the performance of the service;

2. The service is outside the usual course of business of the employer (for example, a worker performing cleaning work for a cleaning business cannot be an independent contractor); and 

3. The worker is customarily engaged in an independently established trade, occupation, or business of the same nature as the service being provided.

An example of a legitimate independent contractor would be a plumber who has his or her own plumbing business and performs plumbing jobs for a homeowner who does not himself or herself have a plumbing business.

Is an employer obligated to provide paid vacation time?
Nothing in the law requires an employer to provide paid, or even unpaid, vacation time.  However, paid vacation time is obviously an important benefit for employees, and can be very beneficial to establishing and maintaining a positive working relationship.  Therefore, it is a common and advisable practice for employers to agree to provide paid vacation time.

If an employer does agree to provide paid vacation, but the worker is terminated or quits before having a chance to use it, does the employer have to pay the employee for the time?
If an employer has agreed to provide paid vacation, and the worker has earned vacation time in accordance with the employer's agreement or policy, then all earned vacation time must be paid if the worker is terminated by the employer.
 If the worker quits without using earned vacation time, then it is also advisable for the employer to pay the earned vacation, although it is not currently clear whether this is legally required. 
 

Is an employer obligated to provide paid sick time?
Nothing in current law requires an employer to provide paid sick time.  However, as with vacation time, paid sick time is an important benefit for employees and can be very beneficial to establishing and maintaining a positive working relationship.  In addition, paid sick time benefits the employer by ensuring that an employee will take time off when ill, limiting exposure to illness for members of the employer's household and preventing the spread of disease. 

What if my employer tells me to show up for work but then cancels my work for the day – do I have any right to be paid?

If you are scheduled to work, and you show up for work at the time set by your employer, but then the employer cancels or no work is available, your employer is required to pay you for at least 3 hours of work at the minimum wage (currently $8 per hour).

What if the employer threatens me to fire me, demote me, or report me to immigration because I have made a complaint or asked for my legal rights?

It is absolutely illegal for an employer to take – or to threaten to take -- any adverse action against an employee because the employee has complained in any way about violations of the discrimination or wage and hour laws, or because he or she has filed a workers’ compensation claim.  Adverse action includes any type of undesirable changes for the employee, such as firing, demotion, refusing to promote, or making undesirable schedule changes.  It also includes other types of threats or negative treatment, such as reporting or threatening to report an employee to immigration authorities.
  
	Wages and Hours Resources

Massachusetts Attorney General’s Office, Fair Labor Division

One Ashburton Place

Boston, MA 02108

Fair Labor Hotline: 617-727-3465

http://www.mass.gov/ago/bureaus/business-and-labor/the-fair-labor-division-folder/

Wage complaint forms can be obtained from the Office of the Attorney General’s website: www.mass.gov/ago.

US Department of Labor, Wage & Hour Division

Phone: 1-866-487-9243
http://www.dol.gov/whd/

Boston District Office

John F. Kennedy Federal Building

Room 525

Boston, MA 02203

Phone: 617-624-6700

Taunton Area Office
104 Dean Street 

Room 201

Taunton, MA 02780

Phone: 508-821-9106

Mediation/Conflict Resolution

Domestic Worker/Employer Mediation Project


Mediation is an opportunity for parties to a dispute to come together to resolve issues quickly and confidentially without involving courts or lawyers.  Mediation can often help people resolve issues and maintain personal relationships while still receiving legally enforceable contracts or agreements. 


If you are an employee or employer interested in resolving a conflict contact

Lydia Edwards, Brazilian Immigrant Center Domestic Worker Law and Policy Clinic at 
617-783-8001, ext. 113, or legal@braziliancenter.org. 




VI. Contracts

An employment contract is an agreement between the employer and employee. It spells out the terms of the employment that have been agreed upon. Such terms typically include payment, hours, the time span of the employment (for example, "from January 1, 2012 to July 1, 2012," or similar language), and other specific details about the job. A contract that states conditions for termination also removes the "at will" status of the employment, which simply means that parties can no longer end the employment relationship at any time for any reason, but only under the conditions stated in the contract. 

· Written Contract: A written contract is an agreement that has been recorded in writing. In Massachusetts, written employment contracts are generally legally enforceable according to their terms.
 When a contract contains vague or ambiguous terms, a court can decide the interpretation that will be enforced.

· Oral Contract: An oral contract is a spoken agreement. Oral contracts usually are not recorded. In Massachusetts, oral contracts are generally enforceable, just like written contracts.

· Inferred Contract: In Massachusetts, a contract may be inferred from the conduct of the employer and the employee. 
 Such circumstances may include an oral promise on the part of the employer which motivates an employee to work for the employer while rejecting other offers.
 Massachusetts courts will likely only infer contracts in limited circumstances, so it is recommended that employees do not rely on them. 

When is a written contract required?

An employment contract is generally not mandatory by law. Under Massachusetts law, an employer and employee are required to create a written contract only when their agreement cannot be performed within one year of the making of the agreement. For example, if a homeowner promises on February 15, 2012 to hire a domestic worker through February 20, 2013, the promise must be written to be legally enforceable because the promise will take more than one year to perform.

What should be included in a well-drafted contract?

· Employers and employees both can benefit from creating a written contract. Both parties should sign and keep a copy of the contract. A written contract is strongly recommended because (1) it shows that the employer and employee both agree to and understand the terms of the employment and (2) should a party sue for breach of contract (a breach is when a party does not abide by the terms of the contract) in court, a written contract is stronger evidence than an oral contract.

· A contract should include at a minimum the agreed-upon wages, hours, time span of employment (or that the parties can terminate the contract at-will), duties that the employee is expected to perform, temporary leave conditions and other agreed benefits, and termination conditions (otherwise the employment is “at-will”).

· When any terms are changed, a new contract reflecting the changes should be created and signed.


A sample contract can be found in Appendix F of this manual. 

VII. Live-In Workers

Can an employer charge rent to a live-in domestic worker? 

Frequently, employers provide lodging to domestic workers, who are referred to as “live-in” workers.  The circumstances under which deductions for lodging can be made from the minimum wage of $8 per hour are extremely limited, and such deductions can never more than $35 per week (see Chapter V: Wages and Hours).  Under some circumstances, a domestic worker who earns more than the minimum wage may agree to pay rent to the employer. Whether or not rent can be deducted from wages above the minimum wage is not entirely clear under Massachusetts law.  Generally, rent (or other deductions) cannot be taken from wages unless the deduction has clearly been directed by the employee and is in the employee’s interests. 
 In many domestic employment relationships, the live-in arrangement is as much or more for the benefit of the employer than the employee, so it may not meet this standard.  Whenever possible, employers and employees should agree on housing terms and put these terms into writing before an employee moves in with an employer. 

Are there requirements about housing conditions if an employee lives with an employer?

Yes. If a domestic worker lives with an employer, the employer must make sure that the lodging meets certain minimum standards established under Massachusetts law.
  For example, an employer must make sure that the home is big enough to accommodate the number of people who are living in it.
 To find a summary of standards for kitchens, bathrooms, water, heating, etc., visit the Secretary of the Commonwealth’s website at: http://www.sec.state.ma.us/cis/cissfsn/sfsnidx.htm.

Are live-in workers entitled to receive overtime pay?

Yes.  Live-in domestic workers, like almost all other employees, must be paid overtime pay of 1.5 times their regular hourly rate for all hours worked over 40 hours per week.
  For more information on overtime pay, see Chapter V: Wages and Hours.

What qualifies as working time for live-in workers?

If an employee lives on an employer’s premises on a permanent basis or for an extended period of time, not all time spent on the premises is considered working time.
  An employer and a live-in employee may make a reasonable agreement as to what counts as working hours.
  “On-call” time, or time when an employee is on duty but not actually working, is not considered working time for the purposes of payment if it is time spent performing activities that have no connection to one’s normal job duties or if they do not benefit the employer.
 Depending on the circumstances, this may include time that is spent eating or sleeping.
 For more information on what qualifies as working hours, see Chapter V: Wages and Hours.  For clarification of working time, a contract or written explanation of hours to be worked is extremely helpful. 

VIII. House Cleaners

A. House Cleaning

Many house cleaners have a different type of relationship with their employers/clients than other domestic workers such as nannies or personal care attendants/adult care workers. House cleaners generally work for several clients and in some cases, are legitimate independent contractors who may even have their own employees.  In other situations, however, they may not meet the criteria for being classified as independent contractors and must be treated as employees (see Chapter V: Wages and Hours). Hiring a house cleaner is like hiring any other worker.  If the house cleaner is an employee and not an independent contractor, the cleaner is entitled to minimum wage and overtime pay. 

Frequently, disputes arise between homeowners and house cleaners when items are broken in the home.  If the house cleaner is an employee, deductions may not be made from the cleaner’s wages for broken items (see Chapter V: Wages and Hours).  For a house cleaner working as an independent contractor, a homeowner’s failure to pay as agreed when the house cleaner has performed the work as agreed is a breach of the contract with the cleaner.  House cleaners and homeowners may also find themselves in disputes over issues such as cancellations, cleaning requirements and timing.  To prevent these types of difficulties, it is best for house cleaners, whether working as employees or as independent contractors, to have a written contract. See Appendix G - Sample House Cleaner Contract.
B. Schedulers and House Cleaners

"Schedule Owner" (“Dona de Schedule”) is a term unique to the Brazilian domestic worker

community. A schedule is an informal business with a list of clients that is bought

and sold, sometimes for as much as tens of thousands of dollars. The schedule owner

coordinates the work of several house cleaners, who are called “Helpers.” The schedule

owner contracts with clients (i.e., homeowners) to provide cleaning services, schedules

the work, mobilizes worker “helpers,” usually drives helpers from job to job, and also

joins helpers in performing some cleaning duties.

In these arrangements, all the business and money-related negotiations and transactions occur between the client and the schedule owner, and the schedule owner then pays the helpers for their work on a daily, weekly, or house-by-house basis, often in cash. The helpers actually are working for the schedule owners, but they are often not recognized as workers in their own right, but rather as just “giving help.”

While this arrangement may not seem problematic at first glance, schedulers sometimes engage in practices that violate the rights of the “helpers” who work under them. “Helpers” are employees entitled to workplace rights under the law.  The following examples illustrate some of these practices and the resulting legal issues:

· Schedulers often pay their workers by the day instead of by the hour. In many instances, this results in wages that fall below the minimum hourly wage in Massachusetts, which is $8.00 per hour.
 For purposes of determining whether the minimum wage has been paid, the worker’s total earnings for the week are divided by the total number of hours worked during the week to determine the worker’s “regular hourly rate” for that week.
  If the regular hourly rate is below $8.00 per hour, additional wages must be paid to bring the worker up to the minimum wage.

· Domestic workers employed by schedulers rarely, if ever, receive overtime pay. All hours worked in excess of 40 hours per week must be paid at the rate of 1.5 times the worker's regular hourly rate, calculated in the same way as for the minimum wage.
  Where a worker’s hours vary from week to week, the regular hourly rate and the overtime pay owed must be calculated each week based on the hours and earnings for that particular week.

· Schedulers frequently send their workers to multiple locations throughout the day. Often the workers do not receive compensation for the time it takes to travel between locations. Because this travel is necessary for the domestic worker to complete the jobs, he or she must be paid for travel time and reimbursed for travel expenses.
 It is illegal to refrain from paying a worker for travel time and expenses that the worker incurs after the work day has begun. 

· In many cases, domestic workers employed by schedulers receive no break time even though they work more than 6 hours at a time and are thus required to receive a thirty-minute meal break unless they voluntarily waive the break.

· Many schedulers automatically dock their domestic workers' pay for a variety of reasons -- such as when an item is lost at a work site -- rather than discuss the issue with the worker. This practice is not only unfair (because it assumes that the domestic worker is responsible for the alleged damage and punishes the domestic worker before he or she can dispute or explain it) but is illegal under Massachusetts law.
 

· Frequently schedulers do not obtain workers’ compensation insurance for helpers, as is required by law.

As a best practice for homeowners who want to make sure they are not contracting with a schedule owner who is exploiting his or her helpers, homeowners should confirm who is actually doing the work. Additionally, parties should sign a written agreement establishing that the company is paying the worker according to the law.  Appendix G includes a section for schedule owning house cleaners and their clients as an example.  

If you are a scheduler or helper, a sample contract can be found in Appendix H - Sample Scheduler/Helper Agreement.

IX. Health And Safety

A. Health Insurance

Are employers required to offer health insurance?

Employers with 11 or more full-time-equivalent employees must offer a health insurance plan that meets IRS rules and state Health Connector regulations.

What options exist if your employer doesn’t offer health insurance?

Massachusetts has many resources available for obtaining health insurance. The Massachusetts Health Connector (www.mahealthconnector.org) is a website that helps residents find affordable health insurance coverage. Some of these programs require proof of citizenship or certain types of immigration status. MassHealth Limited provides emergency coverage to individuals regardless of their immigration status. 
For workers not eligible for other types of health insurance, the Massachusetts Health Safety Net (Free Care) fills the gap without requiring proof of immigration status.
 To apply for the Massachusetts Health Safety Net program, an application must be submitted at an acute care hospital or community health center. All that is needed is identification, proof of income, and a list of medical expenses. The insured can reapply after each year and have a right to appeal denials of their applications. 
	Health Insurance Resources

MassHealth 
www.mass.gov/eohhs/gov/departments/masshealth 

Mass Health Connector

www.mahealthconnector.org 

General Health Insurance Information
www.massresources.org/health-care 



B. Workplace Injuries

Research has shown that domestic workers are at a higher risk of workplace injuries than many other workers,
 and some domestic workers (those who are hired directly to work in the employer’s private home) are not covered by workplace safety laws.
 It is important that all domestic workers be as careful as possible while working and that employers protect their employees by obtaining workers’ compensation insurance, as required by law except for domestic workers working less than 16 hours per week.

Typical Injuries and Safety Issues for Domestic Workers

What kinds of injuries are house cleaners prone to?

House cleaners may suffer from cuts, bruises, burns from chemicals, back injuries, broken ribs, twisted ankles, broken bones and sprains.
 They may also experience injuries if common cleaning products are combined.
  
The use of products that have been recalled by the government can also lead to injuries.
   
What kinds of injuries are childcare workers prone to?

Nannies and babysitters may sustain injuries due to time spent bending and lifting children. They also suffer from greater than average instances of work-related illness, due to exposure to sick children.

What kinds of injuries are personal, home care and home health aides prone to?

Home health care aides are prone to injuries from helping patients to get in and out of bed, to stand, or to walk. Aides are also prone to diseases from changing bedpans and soiled linens, and from dressing wounds.
 

What if the employer threatens me to fire me, demote me, or report me to immigration because I have made a complaint or asked for my legal rights?

It is absolutely illegal for an employer to take – or to threaten to take -- any adverse action against an employee because the employee has complained in any way about violations of the discrimination or wage and hour laws, or because he or she has filed a workers’ compensation claim.  Adverse action includes any type of undesirable changes for the employee, such as firing, demotion, refusing to promote, or making undesirable schedule changes.  It also includes other types of threats or negative treatment, such as reporting or threatening to report an employee to immigration authorities.
  
C. Potential Remedies For Workplace Injuries

Workers’ Compensation Benefits

What is workers’ compensation and who qualifies? 

Workers’ compensation is a benefit system that pays for medical bills and compensates employees for lost work time for any injuries or illnesses that occur at, or are caused by, the employee’s work.
 Workers’ compensation is not a government issued benefit. Instead, the employee receives compensation through the employer’s insurance, or if the employer fails to obtain required insurance, through a special fund.
 Injured workers qualify for workers’ compensation benefits when the work-related injury caused him or her to seek medical treatment and/or to lose five or more days of work.
  

What is the employer’s duty to obtain insurance?

Employers in Massachusetts are required by state law to carry workers' compensation insurance for almost all employees, with coverage beginning on each employee’s first day of employment.
 Employers who fail to provide required insurance are subject to both criminal and civil penalties, and to having their businesses shut down by the Department of Industrial Accidents.
 

There is an exception in the workers’ compensation law for domestic workers who work less than 16 hours per week; employers are not required to obtain insurance for these employees.
  However, even where an employee is a domestic worker who works less than 16 hours per week, it is advised that employers obtain workers’ compensation insurance coverage.  This coverage protects both the employer, who then cannot be sued for workplace injuries, and the employee, who can receive workers’ compensation benefits.  Domestic employees should ask potential employers if they have workers’ compensation insurance coverage.  

It is possible that house cleaners or other domestic workers who do not work directly for a homeowner but instead work for a scheduler, cleaning company, or agency may not be excluded from coverage under the workers' compensation law (for those who work less than 16 hours per week).  However, this is not clear under current Massachusetts law.

How can a domestic worker make a workers’ compensation claim?

The first step in making a claim for workers’ compensation benefits is to promptly provide notice of the injury to the employer.
 Within seven calendar days of receiving notice of an employee’s injury, the employer is required to send an Employers’ First Report of Injury form to the employee, the employer’s insurance company, and the Department of Industrial Accidents (DIA).
 

The insurance company will then decide if it covers the employee’s injury. If the insurance company decides to pay the benefits to the injured employee, the employee will begin to receive benefits.
 If an insurer denies a claim for workers’ compensation after receiving notice from an employer, or if the employee disagrees with the amount of the benefits, or if 30 days have passed from the date of the injury and the insurer has not responded, the employee can file a claim directly with DIA.
 The claim will be scheduled for conciliation between the employee and the insurance company. If conciliation fails, the case will go before an Administrative Judge.
  The Administrative Judge will either order the insurance company to pay a specific amount or deny benefits entirely.
  

Does a worker need a lawyer to file a workers’ compensation claim?

Although it is possible for a worker to appeal a workers’ compensation denial on his or her own, the system is designed for workers to be represented by lawyers.  Workers’ compensation lawyers may not charge workers for representation while bringing the case.  Instead, if the worker wins the case, the lawyer will be paid by the insurance company or, in some cases will receive a portion of the payments that worker receives (if the worker loses, the lawyer is allowed to charge only for specific, limited expenses).  

What if the employer fails to obtain insurance or does not report the injury?
If the employer does not have insurance, or fails to report an injury to its insurer, the employee can file a claim directly with DIA.  If the employer does not have insurance, the employee can receive benefits (including weekly compensation and coverage for medical bills) from a special fund called the Workers’ Compensation Trust Fund.
 

What should you do when you are injured at work?

If a domestic worker is injured on the job, she should seek medical care as necessary and as soon as possible. It is very important that the worker explain to the doctor that the injury is work-related.  The employee must also report this injury to the employer promptly.
  

What types of injuries are covered?

Workers’ compensation covers medical treatment for any work-related injuries or illnesses and provides compensation for lost wages of at least five calendar days.
 Employees suffering from cumulative trauma and repetitive motion injuries such as carpal tunnel syndrome, tendonitis, and disabilities as a result of repetitive activities such as lifting, are covered and entitled to benefits under the law.
 

	Workers’ Compensation Resources

Department of Industrial Accidents

Boston: 617-727-4900

Fall River: 508-676-3406

Lawrence: 978-683-6420

Springfield: 413-784-1133

Worcester: 508-753-2072

http://www.mass.gov/lwd/workers-compensation/dia/




What if a worker is disabled for non-work-related reasons?

If a worker is disabled for non-work-related reasons, other disability benefits programs such as federal Social Security Disability Insurance (SSDI) and Massachusetts Emergency Aid to Elders, Disabled and Children (EAEDC) may be available.  However, many eligibility requirements must be met, and in many cases immigrants are not eligible for these benefits.  Although a full discussion of these programs is beyond the scope of this manual, more information can be obtained from the agencies and organizations below. 

	Disability Benefits Resources

	
	
	

	Social Security Disability Benefits

http://www.ssa.gov/disability/ 

Social Security national hotline:  (800) 772-1213

EAEDC
http://www.mass.gov/eohhs/consumer/basic-needs/financial/emergency-aid-to-the-elderly-disabled-and-children.html  

http://www.massresources.org/eaedc.html 




Occupational Safety and Health Administration (OSHA)

What is the Occupational Safety and Health Act of 1970? 

The Occupational Safety and Health Act was passed to assure safe and healthy working conditions.
 OSHA sets standards for workplace hazards such as toxic substances, electrical hazards, fall hazards, and confined spaces.
 OSHA’s goal is to enforce these health standards and to reduce injuries, illness and death.

Are domestic workers covered under OSHA?
OSHA does not apply to private employers who directly hire domestic workers to work in their homes (i.e., homeowners), but does apply to domestic workers employed by agencies or other entities.
 All employers should obviously make sure that their employees have safe working conditions. 

	Workplace Health and Safety

Massachusetts Coalition for Occupational Safety and Health 

http://www.masscosh.org/

Occupational Health Surveillance Program

http://www.mass.gov/eohhs/gov/departments/dph/programs/occupational-health-surveillance.html
Occupational Safety and Health Administration 

OSHA Regional Offices, Region I, Boston Regional Office
JFK Federal Building, Room E340
Boston, MA 02203
617-565-9860

http://www.osha.gov/
Household Cleaners Products 

Brazilian Women’s Group/Vida Verde Cooperative

569 Cambridge St. 

Allston MA 02134
(617) 787 0557
http://www.verdeamarelo.org/
This is a house cleaner cooperative that uses green products.  

Poison Help Hotline

If you are considering mixing household cleaners and want additional information, please call the Poison Help Hotline at 1-800-222-1222.
 




Private Lawsuits

If a domestic worker is not covered by workers’ compensation, he or she can consider pursuing injury compensation in a private lawsuit such as a tort claim for negligence, assault or battery, etc. Lawsuits can be very expensive and may take a long time to resolve but can potentially provide compensation where workers’ compensation benefits are not available. Workers should speak with an attorney to see if a lawsuit is a viable option. 

In some cases where a homeowner has insurance an employee may be able to file a claim with the insurer.   

X. Ending the Employment Relationship

What is “at-will” employment?

Massachusetts presumes all employment relationships to be “at-will.” This means that either the employer or the employee is free to terminate the relationship at any time, without cause, and for any reason or no reason at all.
 A worker is assumed to have an “at-will” employment relationship unless the employer and employee make a different agreement.
 However, as a good practice, both employers and employees should give reasonable notice before ending an employment relationship. In addition, no worker should ever be terminated from employment for reasons of illegal discrimination or retaliation.

Are there any exceptions to “at-will” employment?

There are very important exceptions to the at-will rule.  In most circumstances, an employee cannot be fired for discriminatory reasons or in retaliation for complaining about or enforcing his or her rights under the anti-discrimination or wage and hour laws (however, see Chapter III: Discrimination for a detailed discussion of illegal discrimination and possible exclusions from anti-discrimination law that may apply to domestic workers).  An employee may not be terminated in retaliation for filing a workers’ compensation claim.  An employee also may not be terminated for taking “collective action” together with other employees; that is, for joining together with at least one other employee to complain about pay or working conditions.

In addition, a contractual agreement between the employer and employee can create an exception to “at-will” employment.  If the employer and employee agree that the employment is for a specific period of time, the employment only becomes “at-will” at the end of the specified time.  Or if an employer and employee agree that the working relationship can only be terminated for a stated reason or through an agreed procedure (such as a periodic performance review), then the employment relationship is not “at-will.” Finally, workers may be protected from being fired for reasons of “public policy.” This typically means that workers cannot be fired for performing a legal duty. As examples, workers cannot be fired for refusing to give false testimony, for serving on a jury, or for reporting criminal activity in the workplace.

What can an employee do if she thinks her termination was discriminatory?

If an employee believes that he or she has been terminated for a discriminatory reason, she can potentially file a complaint with the Massachusetts Commission Against Discrimination, the state government agency that investigates and enforces the anti-discrimination laws.  However, because of exclusions based on employer size and domestic service work, it is unlikely that the MCAD will be able to investigate and enforce domestic workers’ discrimination complaints.  As discussed in more detail in Chapter III, domestic workers may be able to bring a case in court under state law even if the MCAD is unable to investigate their complaints.

XI. Taxes

In an employment relationship, both the employer and the employee may be responsible for paying both federal and state employment taxes based on the wages paid by the employer to the employee. Because the tax obligations of the employer and the employee are different, this chapter is divided into two sections – the first section is for the employer and the second section is for the employee.

Please note that the tax information provided in this chapter is as of 2012 for the 2011 tax filing. 

A. Employers

Employers of household workers may have an obligation to pay both federal and state employment taxes depending on the amount of wages earned by the employee. 

Do you have a household employee?

Employers need to pay employment taxes if they have a household employee, unless that person meets the criteria for being an independent contractor.
 (Note that the criteria for determining who is an independent contractor for tax purposes are somewhat different than the criteria used for the purposes of wage and hour law.) For tax purposes, a household worker is not an employee if an agency provides the worker and controls how the work is done,
 but the worker may still be considered to be jointly employed by the agency and the worksite employer for purposes of other employment laws.  

Examples of household employees include babysitters, caretakers, house cleaners, drivers, health aides, housekeepers, nannies, and yard workers. 

A few special categories of household workers who perform the type of work listed above may not be considered employees for employment tax purposes, such as workers under the age of 18, the parents of the employer, or the children of the employer under the age of 21. See specific guidelines for individual employment taxes for further explanation (IRS Publication 926 provides these guidelines for federal employment taxes). 

What are an employer’s federal employment tax obligations?

Medicare and Social Security Taxes: An employer must withhold and pay Social Security and Medicare taxes if the employer pays cash wages of $1,800 or more in 2012 to any one household employee. For 2012, the total Social Security and Medicare contribution is 13.3% of cash wages (assessed on cash wages up to $110,100). The employer’s share is 7.65% (6.2% for Social Security and 1.45% for Medicare) and the employee’s share is 5.65% (4.2% for Social Security and 1.45% for Medicare). 
The employer can choose to withhold the employee’s share of Social Security and Medicare taxes from the employee’s pay or can choose to pay it herself and not withhold it from wages. For example, if an employer chose to withhold the employee’s share of Social Security and Medicare taxes and the employee was earning $10 per hour, the employer would withhold $0.565 from the employee’s wages for each hour worked. (In effect, the employer would pay the employee $9.43 per hour and set aside the $0.57 to pay in taxes, together with the employer’s share.) However, if the employer chose to pay the employee’s share with her own funds and did not withhold it, the employer would pay the employee $10 per hour worked, but would still need to pay $0.565 in Medicare and Social Security taxes on behalf of the employee for each hour the employee worked (in addition to the employer’s own $0.765 per hour). See Table 1 and pages 3-6 of IRS Publication 926 for further explanation, calculations and exemptions.
Federal Unemployment Tax (FUTA): An employer must also pay federal unemployment tax if he or she pays total cash wages of $1,000 or more in any calendar quarter of 2012 to household employees. For 2012, the federal unemployment tax is 0.6% of cash wages on the first $7,000 earned annually by each employee.
  Wages earned over $7,000 for each employee are not subject to the federal unemployment tax. (Note: Employers might also be subject to paying state unemployment taxes, as discussed below.) 
Withholding Federal Income Tax: Employers of household workers are not required to withhold federal income tax from the wages paid to a household employee.  Federal income tax should only be withheld if the household employee requests it by submitting a completed IRS Form W-4 (Employee’s Withholding Allowance Certificate) and only if the employer agrees to do so. IRS Publication 15 (Circular E) provides detailed instructions for employers seeking to withhold federal income taxes from a household employee’s wages.
IRS Publication 926, The Household Employer’s Tax Guide, is a comprehensive guide to filing federal taxes for employers of household workers. The guide can be found at http://www.irs.gov/publications/p926/ar02.html.

How does the employer make federal employment tax payments?

The employer must attach Schedule H (IRS Form 1040 – “Household Employment Taxes”) to his or her tax return.  Schedule H will allow the employer to figure his or her total household employment taxes, which must be added to his or her income tax. Employers can find instructions for how to avoid owing federal employment taxes with his or her return in IRS Publication 926 on pages 8-9. 

What is an employer identification number (EIN)?

Employers must include their employer identification number (EIN) on any federal employment tax forms filed for a household employee. If the employer has previously paid taxes for employees, he or she should already have an EIN to use on any forms filed for his or her household employee(s).  If the employer does not have an EIN, he or she can apply for one on the IRS website at: http://www.irs.gov/businesses/small/article/0,,id=102767,00.html?portlet=105 or by calling 1-800-829-4933. 

What federal tax forms must an employer file?

W-2 Form: Employers of household workers must file a separate Form W-2 (Wage and Tax Statement) by January 31 of the following year for each household employee for whom he or she pays either of the following: Social Security and Medicare taxes, or wages from which the employer withholds federal income tax.
Schedule H: An employer of household workers must file Schedule H with his or her federal income tax return to report household employment taxes if the employer is liable for any of the following federal employment taxes: Social Security and Medicare taxes, FUTA, or federal income tax withheld from an employee’s wages. If the employer is not required to file an income tax return, the employer has two options for filing Schedule H, which are explained on page 10 of IRS Publication 926. 
More detailed instructions on this topic can be found on pages 9-10 of IRS Publication 926. 

What are an employer’s Massachusetts state tax obligations?

Massachusetts Department of Unemployment Assistance (DUA): All employers, regardless of whether or not they are subject to paying the state tax for unemployment insurance, must file employee wage records quarterly with DUA online via the DUA QUEST self-service system. Employers of household employees who pay total cash wages of $1,000 or more in any calendar quarter to household employees must pay Massachusetts state unemployment tax. DUA determines the annual contribution rate for the state unemployment tax. Further information about the Massachusetts state unemployment tax can be found by visiting DUA’s website at http://www.mass.gov/lwd/unemployment-insur/ui-online-dua-quest/ or by calling 617-626-5075.
Withholding State Income Tax: Like withholding federal income tax, employers of household workers are not required to withhold state income tax from the employee’s wages but may do so if the employee requests it and the employer agrees to withhold state income taxes.
If the employer and employee agree to state income tax withholding, the employee must give the employer a completed IRS Form W-4 and, if necessary, a completed Form M-4 (Massachusetts Employee’s Withholding Exemption Certificate).  The withholding amount should be based on the allowances indicated on the forms submitted by the employee as well as those on Circular M (Massachusetts Income Tax Withholding Tables). In addition, if state income taxes are being withheld, the employer must register with the Massachusetts Department of Revenue using the online “Webfile for Business” application at: https://wfb.dor.state.ma.us/webfile/Business/public/webforms/. The employer should use a federal EIN for registration purposes.
The Massachusetts Department of Revenue has created a website for employers of household workers in Massachusetts. The Household Employment Tax Guide can be found at http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/tax-guides/household-employment-tax-guide.html. This website includes information about both federal and state employment tax obligations for employers of household workers. 

What records must an employer keep for tax purposes?

Employers of household employees must keep the following records:

· Copies of Schedule H and related Forms W-2, W-3, and W-4

· Any information that supports the information entered on federal employment tax forms

· Wage and tax records for each payday, including:

· Employee’s cash and noncash wages

· Any employee Social Security and Medicare tax the employer withholds or agrees to pay for his or her household employee

· Any federal income tax the employer withholds

· Any state employment taxes the employer withholds

· Employee’s Social Security number if the employer is required to pay Social Security and Medicare taxes for the household employee, or if the employer withholds federal income tax for the household employee. (See “What if the employee does not have a Social Security number?” later in this chapter if necessary.)

The employer should keep the employment tax records for at least four years after the due date of the return. 

B. Employees

A domestic employee is legally required to file both federal and state income tax unless his or her income is less than $9,500 for a single individual or less than $19,000 for a married individual filing jointly.
 Even if a worker’s income is below the cutoff, the worker should still file a tax return because he or she may be entitled to a refund if his or her employer withheld income taxes.  Further, most low-income workers are eligible for benefits (both federal and state) such as the Earned Income Tax Credit (EITC), which can only be claimed by filing a tax return. 

What is the earned income credit?

The Earned Income Tax Credit (EITC) is a tax credit for individuals who work and have a low income. The EITC reduces the amount of taxes an individual owes and sometimes results in a refund. Additionally, a low-wage worker may get more money back than what has been withheld from his or her wages – that is, the tax credit may be more than a simple refund. 

If an employee’s 2011 wages are less than $36,920 (or $42,130 if married filing jointly), the employee may be eligible for the federal EITC.
 More information about the federal EITC can be found on the IRS website at http://www.irs.gov/individuals/article/0,,id=96466,00.html and http://www.irs.gov/individuals/article/0,,id=96406,00.html. 

Massachusetts also has an Earned Income Tax Credit for low-income earners. The eligibility rules are slightly different than the federal EITC requirements, but it can still result in a cash payment. The state EITC follows the same eligibility rules of the federal EITC and it consists of 15% of the federal credit.
 More information about the Massachusetts EITC can be found at http://www.mass.gov/dor/individuals/filing-and-payment-information/guide-to-personal-income-tax/credits/earned-income-credit-eic.html /.
What are an employee’s federal employment tax obligations?

An employee’s federal tax obligations might include Medicare and Social Security, but most employers will withhold the employee’s contribution from his or her wages, so the employee ordinarily does not need to pay such employment taxes on his or her own. 

Medicare and Social Security: An employee is subject to Social Security and Medicare taxes if he or she is paid cash wages of $1,800 or more in 2011 (assessed on cash wages up to $110,100). The employee tax contribution to Social Security and Medicare is 5.65% of wages (4.2% for Social Security and 1.45% for Medicare). The employer is required to withhold the employee contribution from the employee’s wages. However, an employer can decide to pay the employee’s share from the employer’s own funds, in which case the employee’s Medicare and Social Security contribution would not be withheld from the employee’s wages.    
Withholding Federal Income Tax: A household employee can request his or her employer to withhold federal income taxes, but the employer is not required to do so.  An employee can request his or her employer to withhold federal income taxes by submitting a completed IRS Form W-4 (Employee’s Withholding Allowance Certificate).  If the employer does not agree to withhold federal income taxes, the employee is still responsible for paying such taxes annually when he or she files his or her tax return if the employee has earned enough income to owe federal income taxes. 
What are an employee’s Massachusetts state tax obligations?

Withholding State Income Tax: Like withholding federal income tax, an employee may request that his or her employer withhold state income tax from the employee’s wages but the employer is not required to do so.  In order for an employee to make such a request, he or she must submit a completed IRS Form W-4 and a completed Form M-4 (Massachusetts Employee’s Withholding Exemption Certificate).  
What are the legal consequences of “under the table” work?

When workers are paid “under the table,” both the employer’s and the employee’s tax obligations are not being met. Fulfilling tax obligations is helpful or essential in order to receive unemployment benefits, Social Security and disability benefits, workers’ compensation, and loans and mortgages, among other things. In addition, eligibility for changes in immigration status or sponsorship of family immigration can be dependent on meeting tax obligations (in addition to other requirements). 

What can an employee do if his or her employer refuses to pay taxes?


If an employer refuses to comply with the law by reporting an employee’s wages and paying the appropriate employment taxes (i.e., if the employer pays the employee “under the table”), the employee should still report his or her earnings to the IRS and pay the employee’s tax contribution to Social Security and Medicare. Employees who find themselves in this situation should file IRS Form 4852 (Substitute for Form W-2, Wage and Tax Statement) with their tax return. The employee should also contact the Social Security Administration by calling 1-800-772-6270 in order to reconcile the employee contribution that should have been withheld and paid by the employer. It is imperative that an employee who is paid under the table files the appropriate paperwork and pays his or her Social Security contribution in order to accrue Social Security benefits. 
What if an employee does not have a Social Security number?

Those who are eligible should apply for a Social Security number. More information about eligibility for Social Security numbers and the application process can be found at http://www.ssa.gov/ssnumber/.

Those who are not eligible for a Social Security number can apply for an Individual Taxpayer Identification Number (ITIN). It is a tax processing number used by the IRS and issued to individuals who are required to pay taxes but do not have and are not eligible to obtain a Social Security number.  ITINs are issued regardless of immigration status because both resident and nonresident aliens may have tax filing requirements under the Internal Revenue Code. The application for an ITIN is free of charge.

ITINs are used only for federal tax reporting purposes.  An ITIN does not authorize an individual to work in the United States, nor does it make an individual eligible for Social Security benefits. 

The IRS is prohibited from disclosing information to Immigration and Customs Enforcement (ICE)
 and has assured workers that applying for an ITIN and filing tax returns does not trigger any immigration enforcement action.
 

	Tax Resources

IRS Taxpayer Advocate Service

Toll free: 1-877-777-4778

http://www.irs.gov/advocate/
Massachusetts Taxpayer Advocate

JFK Building

15 New Sudbury Street, Room 725, Stop 10775

Boston, MA 02203

(617) 316-2690

http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/office-of-the-taxpayer-advocate.html 

Boston Earned Income Tax Credit (EITC) Coalition

617-918-5275

FreeTaxHelp@CityofBoston.gov

http://www.bostontaxhelp.org/ (includes listing of free tax preparation sites)

MASSCAP

http://www.masscap.org/
VITA: Volunteer Income Tax Assistance

To find a VITA free tax preparation site near you, call 1-800-906-9887 or visit http://irs.treasury.gov/freetaxprep/.

Low Income Taxpayer Clinic (LITC)

617-371-1234

Provides free or low-cost legal advice to low-income taxpayers who have a dispute with the IRS or the Massachusetts Department of Revenue. Boston LITC is Greater Boston Legal Services.
Massachusetts Department of Revenue

617-887-6367 or 800-392-6089

http://www.mass.gov/dor/ 

Federal tax forms and instruction manuals can be downloaded on the IRS website: www.irs.gov.


Appendices

A: Top 10 Things Every Domestic Worker Should Know

CALLING ALL NANNIES, HOUSE CLEANERS  AND ADULT CARE WORKERS

TOP TEN THINGS EVERY DOMESTIC WORKER SHOULD KNOW!

By Lydia Edwards, Esq., Brazilian Immigrant Center
June 2012

1. You have the right to get paid every week or every other week. 

2. You must be paid at least $8.00 an hour, and you must receive overtime pay (“time-and-a-half”) for all hours worked over 40 hours in one week.

3. All employers, including homeowners, must keep a record of the hours that their employees work.  You should keep your own record of your hours, as well.  A court will consider your records of your hours if you have not been paid properly.

4. If you hurt yourself while working you have the right to receive workers’ compensation benefits (unless, as a domestic worker, you work less than 16 hours per week).  Workers’ compensation will pay your medical bills and compensate you for lost work time.

5. No one has the right to touch you sexually, make sexual jokes, or to make you feel uncomfortable with unwanted sexual advances in your workplace.

6. If you live in the home, your employer must provide adequate, decent and sanitary 

lodging, including heat, potable water, and light. If you are earning the minimum wage, the employer can deduct a maximum of $35.00 a week from your wages!  Even if you make more than the minimum wage, for lodging deductions to be made, you must agree and the housing arrangement must be for your benefit.

7. Your employer can deduct meal costs from your wages only if you want and benefit from the meals.  If you are earning the minimum wage, the employer must get your written permission, and can deduct a maximum of $1.50 for breakfast, $2.25 for lunch, and $2.25 for dinner.  If you make more than the minimum wage, get a contract that explains the deductions and costs.

8. House cleaners, if you are required to travel between homes for cleaning, you are still 

on the clock and your travel time counts as working time. Travel between work and home, however, is not paid time.

9. An employer cannot fire you, refuse to hire you, or pay you less because of your race, 

sex, national origin, or because you’re pregnant. 

10. The best way to protect yourself is to have a written contract. Need one?

Contact Lydia Edwards, Director of the Domestic Worker Law and Policy Clinic at the 

 Brazilian Immigrant Center, at legal@braziliancenter.org or 617-783-8001, ext. 113. 

B: Resources

Brazilian Immigrant Center

14 Harvard Ave, 2nd Floor

Allston, MA 02134

617-783-8001

www.braziliancenter.org

BIC@braziliancenter.org



Mediation/Conflict Resolution

Domestic Worker/Employer Mediation Project


Mediation is an opportunity for parties to a dispute to come together to resolve issues quickly and confidentially without involving courts or lawyers.  Mediation can often help people resolve issues and maintain personal relationships while still receiving legally enforceable contracts or agreements. 

Because of the unique working relationship between domestic workers and their employers, mediation is often an ideal approach to resolving disputes.  Often there is little to be lost by trying to mediate a dispute before pursuing a formal complaint or taking legal action. If the mediation fails to resolve the issue, no one has given up any of his or her rights under the law.

The Mediation Project has trained domestic workers and employers in being mediators to help other domestic workers and their employers with conflict resolution.  As such, nannies and individuals who employ nannies will be helping out other nannies and their employers. 


If you are an employee or employer interested in resolving a conflict contact

Lydia Edwards, Brazilian Immigrant Center Domestic Worker Law and Policy Clinic at 
617-783-8001, ext. 113, or legal@braziliancenter.org. 



Legal Resources/Access to Lawyers

Free Legal Services for Income-Eligible Workers: 

Greater Boston Legal Services (GBLS)

(617) 371-1234

www.gbls.org
Legal Advocacy and Resource Center (LARC)

617-603-1700 or toll-free 1-800-342-LAWS

www.larcma.org
For information on free legal services programs elsewhere in Massachusetts:

www.masslegalhelp.org 

Private Lawyer Referral Services:

National Lawyers Guild Lawyer Referral Service

(617) 227-7008
http://www.nlgmass.org/lawyer-referral-service/

Massachusetts Bar Association Lawyer Referral Service

617-654-0400 or 866-MASS-LRS

http://www.masslawhelp.com/

Boston Bar Association Lawyer Referral Service

617-742-0625 or 800-552-7046
http://www.bostonbarlawyer.org/



Discrimination

Lydia Edwards, Esq.
Brazilian Immigrant Center
Domestic Worker Law and Policy Clinic
14 Harvard Ave., 2nd Floor
Allston, MA 02134
617-783-8001, ext. 113
legal@braziliancenter.org 


Massachusetts Commission Against Discrimination

One Ashburton Place

Sixth Floor, Room 601

Boston, MA 02108 

617-994-6000

http://www.mass.gov/mcad/

Fair Employment Project
617-390-2593

http://www.fairemploymentproject.org/

Victim Rights Law Center (for victims of sexual assault)

617-399-6720 

http://www.victimrights.org/



Immigration-Related Employment Discrimination

Office of Special Counsel for Immigration-Related Unfair Employment Practices

Employer hotline: 1-800-255-8155

Employee hotline: 1-800-255-7688

http://www.justice.gov/crt/about/osc/

Employees who are work-authorized and believe they have suffered from discrimination based on their immigration status may file a charge at http://www.justice.gov/crt/about/osc/htm/charge.php.



Wages and Hours 

Massachusetts Attorney General’s Office, Fair Labor Division

One Ashburton Place

Boston, MA 02108

Fair Labor Hotline: 617-727-3465

http://www.mass.gov/ago/bureaus/business-and-labor/the-fair-labor-division-folder/

Wage complaint forms can be obtained from the Office of the Attorney General’s website: www.mass.gov/ago.

US Department of Labor, Wage & Hour Division

Phone: 1-866-487-9243
http://www.dol.gov/whd/

Boston District Office

John F. Kennedy Federal Building

Room 525

Boston, MA 02203

Phone: 617-624-6700

Taunton Area Office
104 Dean Street 

Room 201

Taunton, MA 02780

Phone: 508-821-9106



Health Insurance

Mass Health 
http

HYPERLINK "http://www.mass.gov/eohhs/gov/departments/masshealth/"://

HYPERLINK "http://www.mass.gov/eohhs/gov/departments/masshealth/"www

HYPERLINK "http://www.mass.gov/eohhs/gov/departments/masshealth/".

HYPERLINK "http://www.mass.gov/eohhs/gov/departments/masshealth/"mass

HYPERLINK "http://www.mass.gov/eohhs/gov/departments/masshealth/".

HYPERLINK "http://www.mass.gov/eohhs/gov/departments/masshealth/"gov

HYPERLINK "http://www.mass.gov/eohhs/gov/departments/masshealth/"/

HYPERLINK "http://www.mass.gov/eohhs/gov/departments/masshealth/"eohhs

HYPERLINK "http://www.mass.gov/eohhs/gov/departments/masshealth/"/

HYPERLINK "http://www.mass.gov/eohhs/gov/departments/masshealth/"gov

HYPERLINK "http://www.mass.gov/eohhs/gov/departments/masshealth/"/

HYPERLINK "http://www.mass.gov/eohhs/gov/departments/masshealth/"departments

HYPERLINK "http://www.mass.gov/eohhs/gov/departments/masshealth/"/

HYPERLINK "http://www.mass.gov/eohhs/gov/departments/masshealth/"masshealth

HYPERLINK "http://www.mass.gov/eohhs/gov/departments/masshealth/"/
Commonwealth Care 
https

HYPERLINK "https://www.mahealthconnector.org/portal/site/connector/"://www.

HYPERLINK "https://www.mahealthconnector.org/portal/site/connector/"mahealthconnector

HYPERLINK "https://www.mahealthconnector.org/portal/site/connector/".

HYPERLINK "https://www.mahealthconnector.org/portal/site/connector/"org

HYPERLINK "https://www.mahealthconnector.org/portal/site/connector/"/

HYPERLINK "https://www.mahealthconnector.org/portal/site/connector/"portal

HYPERLINK "https://www.mahealthconnector.org/portal/site/connector/"/

HYPERLINK "https://www.mahealthconnector.org/portal/site/connector/"site

HYPERLINK "https://www.mahealthconnector.org/portal/site/connector/"/

HYPERLINK "https://www.mahealthconnector.org/portal/site/connector/"connector

HYPERLINK "https://www.mahealthconnector.org/portal/site/connector/"/
Health Safety Net
http

HYPERLINK "http://www.massresources.org/hsn.html"://

HYPERLINK "http://www.massresources.org/hsn.html"www

HYPERLINK "http://www.massresources.org/hsn.html".massresources.

HYPERLINK "http://www.massresources.org/hsn.html"org

HYPERLINK "http://www.massresources.org/hsn.html"/

HYPERLINK "http://www.massresources.org/hsn.html"hsn

HYPERLINK "http://www.massresources.org/hsn.html".

HYPERLINK "http://www.massresources.org/hsn.html"html


Workers’ Compensation Benefits

Department of Industrial Accidents

Boston: 617-727-4900

Fall River: 508-676-3406

Lawrence: 978-683-6420

Springfield: 413-784-1133

Worcester: 508-753-2072

http://www.mass.gov/lwd/workers-compensation/dia/



Disability Benefits

Social Security Disability Benefits

http://www.ssa.gov/disability/ 

Social Security national hotline:  (800) 772-1213

EAEDC
http://www.mass.gov/eohhs/consumer/basic-needs/financial/emergency-aid-to-the-elderly-disabled-and-children.html  

http://www.massresources.org/eaedc.html 



Workplace Health and Safety

Massachusetts Coalition for Occupational Safety and Health 

http://www.masscosh.org/

Occupational Health Surveillance Program

http://www.mass.gov/eohhs/gov/departments/dph/programs/occupational-health-surveillance.html
Occupational Safety and Health Administration 

OSHA Regional Offices, Region I, Boston Regional Office
JFK Federal Building, Room E340
Boston, MA 02203
617-565-9860

http://www.osha.gov
Household Cleaning Products 

Brazilian Women’s Group/ VIDA VERDE Cooperative

569 Cambridge St
Allston, MA 02134

(617) 787-0557
http://www.verdeamarelo.org/
This is a house cleaner cooperative that uses green products.  

Poison Help Hotline

If you are considering mixing household cleaners and want additional information, please call the Poison Help Hotline at 1-800-222-1222.
 



Taxes 

IRS Taxpayer Advocate Service

Toll free: 1-877-777-4778

http://www.irs.gov/advocate/ Federal tax forms and instruction manuals can be downloaded on the IRS website: www.irs.gov.


Massachusetts Taxpayer Advocate

JFK Building

15 New Sudbury Street, Room 725, Stop 10775

Boston, MA 02203

(617) 316-2690

http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/office-of-the-taxpayer-advocate.html 

Boston Earned Income Tax Credit (EITC) Coalition

617-918-5275

FreeTaxHelp@CityofBoston.gov

http://www.bostontaxhelp.org/ (includes listing of free tax preparation sites)

MASSCAP

http://www.masscap.org/
VITA: Volunteer Income Tax Assistance

To find a VITA free tax preparation site near you, call 1-800-906-9887 or visit http://irs.treasury.gov/freetaxprep/.

Low Income Taxpayer Clinic (LITC)

617-371-1234

Provides free or low-cost legal advice to low-income taxpayers who have a dispute with the IRS or the Massachusetts Department of Revenue. Boston LITC is Greater Boston Legal Services.
Massachusetts Department of Revenue

617-887-6367 or 800-392-6089  http://www.mass.gov/dor

C: Questions Domestic Workers Should Consider Asking A Potential Employer

· What would my responsibilities be? Am I expected to do babysitting and housekeeping, only babysitting, or only housekeeping?

· If they say, “light housekeeping,” ask them to specify exactly what you will clean and how often.

· How many people are in the household?

· Do you have pets? If so, will I be expected to care for them?

· How many employees are in the home and what are their responsibilities?

· Am I expected to go with you when you travel? If not, will I be paid when you are away?

· Am I the first person in this position?

· Why did the last babysitter/housekeeper leave? How long did she work for you?

· Will I have regular days off?

· What time will my workday begin, and what time will it end? Will I have a set schedule, or will it vary?

· Will I be paid an hourly rate or a salary?

· Will I be paid my usual pay even if you do not need me and temporarily reduce my schedule?

· How will I take my meals? May I bring my lunch?

· Will I receive overtime pay (time-and-a-half) after 40 hours per week?

· How much advance notice will you give if you want me to work additional hours?

· How many residences do you have?

· Do you provide paid sick leave? If so, can I be assured that sick leave won’t be unreasonably denied?

· Will I have paid vacation time and, if so, how much?

· Will there be any requirements for how and when I take vacation time?

· Do I get holidays off? If I work on a holiday can I have overtime? 

· Will I receive paid health insurance?

· When will I be eligible for a raise?

· When are the reviews?

· Do you pay transportation costs? If I work late, do you pay for taxi fare home?

· Do you pay for workers’ compensation insurance?

· Will you provide notice of termination? How much advance notice?

· Do you expect me to arrange for a substitute in case of an emergency and I am unable to come to work? 

If you will live-in in your employer’s home

· Where will I sleep?  Am I expected to sleep in the same room as the child?

· If I have my own room, will it be private? 

· Will I be charged in any way for my room?

· How will I take my meals?  Will I be charged at all for meals or food?

· Will my access to phone and mail be limited in any way?

· How much notice to move out will you give me if you no longer need my services?

D: Sample Offer Letter

Offer Letter

(date)

Dear (worker name): 

This letter is to offer you employment with us as a full-time nanny for our two children, ages three and six.

The workweek will be Monday through Friday from 8:00 to 5:00 with a 1-hour lunch break. The weekly salary will be $680 or $17/hr. You will be paid every Friday. We will pay time-and-a- half for every additional hour worked.

Your responsibilities are limited to taking care of the two children, feeding them breakfast and lunch, and light housekeeping. Light housekeeping includes meal preparation and clean up as well as picking up after the children. 

You will receive two weeks of paid vacation per year to be taken whenever you choose as long as appropriate notice is provided. Paid holidays include New Year’s Day, Martin Luther King Jr.’s Day, President’s Day, Good Friday, Memorial Day, Independence Day, Thanksgiving Day, Labor Day, and Christmas Day. If you choose to work on a holiday, we will pay you time and a half. You will be paid when the family is on vacation whether or not you accompany us. If you accompany us, we will pay all of your travel and incidental expenses. 

You are entitled to 5 sick days and 3 paid personal days per year. We will also secure workers’ compensation insurance, and we will pay $300 per month toward your cost of health insurance.

We agree to give you at least three weeks’ notice or three weeks’ severance pay if we no longer need your services. We request that you likewise give us three weeks’ notice before leaving the position. 

We were very impressed with your credentials and would be pleased to have you work for us. Please let us know by (date) if you would like to accept this offer. 

Sincerely, 

(Employer name)

E: Sample Time-keeping Sheet

Time-keeping Sheet

	Employer name:

Phone number:

Address:

Job description:




EMPLOYEE NAME: 











	DATE
	TIME IN
	TIME OUT
	DESCRIPTION OF WORK
	PAY RATE
	ACTUAL PAYMENT

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	

	
	
	
	
	
	


Keep this form for your own records. Keep any payroll stubs or receipts from your employer. 

F: Sample Contracts

Employer/Employee Contract

On           (date)           , an agreement is made between:








(employer’s full name) 

and








(employee’s full name)

1. Employment will begin on           (date)           and continue until either party terminates employment according to this agreement. 

2. The work will be done at: 





(address).
3. The hours will be the following:

Monday




Friday





Tuesday




Saturday




Wednesday 




Sunday




Thursday




Daily break time: 






4. The employee’s main responsibilities are (include detailed list):

*Changes in the employee’s responsibilities must be noted in writing and signed by the employer and the worker. If responsibilities are added, the employee has the right to ask for an increase in salary.

5. The employer is responsible for paying the employee $

 per hour / per week (circle one) and the employee will be paid on      (day)      weekly / biweekly (circle one). 

6. The overtime pay rate will be $


 per hour.

*Under Massachusetts law, overtime (hours worked over 40 per week) must be paid at 1.5 times the regular hourly rate.

a) The employer agrees to provide   (#)   days of advance notice when overtime work is required.

b) The employee will be paid overtime wages if she is required to work on the following holidays:

7. The employer offers the worker the following benefits (circle YES or NO and describe): 

a) Paid sick days: YES / NO

Number of days: 



b) Paid vacation days: YES / NO  
Number of days: 


c) Paid holidays: YES / NO

The following holidays will be paid holidays: 































d) Health insurance YES/NO:________________________________________________

e) Transportation costs YES/NO:_____________________________________________

8. In the event the employer temporarily reduces the employee’s hours (because, for example, the employer takes a vacation or the employer comes home early from work, the employer guarantees to continue to pay the employee her regular wages: YES / NO (circle one) 

9. Either party may terminate the employment agreement by giving  
(#)
 days’ notice.

10. This contract will be reviewed every 
(#)
 months.  During these reviews, both parties will have the opportunity to evaluate the contract and propose changes. 

Employer’s signature





Date

Employee’s signature





Date

Additional Provisions for a Live-In Worker Contract

1. Living Space

The employee will reside with the employer. The living space for the employee provided by the employer is as follows:

2. Working at Night

a) The worker will be required to work during the night or to be on call during the night or during non-working hours: YES / NO (circle one)

b) If yes, how will employee be paid for night-time or on-call work:

c) When the employee works during the night, she will be given the uninterrupted rest time on the following day from: 

(insert rest time period)

. 

3. Food / Meals

a) The following meals will be provided by the employer:

b) The employee is allowed to keep her own food and prepare her own meals if she would like.

c) The employee’s daily meal breaks will be as follows:

G: Sample House Cleaner Agreement (for employee or independent contractor/scheduler)

I,    house cleaner   , agree to provide the following cleaning services for   (employer/client): 




































            

      

My compensation will be ____ (per hour/day/week/month/job). In cases of emergency cleaning needs (same day or less than 24 hours’ notice) the rate will increase to ____ (per hour/day/week/month/job).

I will complete these duties based on the following schedule:

_____ times per (week/month)

Day of the week:  Monday___ Tuesday___  Wednesday ____ Thursday____ 

Friday_____ Saturday____ Sunday _____      

Time: Between ____ a.m. and ____ p.m.

Employer/client agrees to the following:

A.  Pay cancellation fee (YES/NO)

If (employer/client) cancels there (WILL/WILL NOT) be a cancellation fee based on the following cancellation fee schedule: 

More than 24 hours’ notice: Cancellation fee of $_____  
24 hours’ notice: Cancellation fee of $_____  
Less than 24 hours’ notice: Cancellation fee of $_____  

B. Provide two weeks’ notice of cancellation of work/contract (YES/NO)

C. Provide an increase in of ____% in payment throughout the year (9 months)  to compensate for ending work contract during summer months (YES/NO)

D. Carry home owners’ insurance (YES/NO)  

E. Provide cleaning products (YES/NO)

House cleaner or schedule owning house cleaner agrees to the following:

A. Carry liability insurance and to carry workers’ compensation insurance if hiring employees (YES/NO).

B. Pay the minimum wage and overtime pay, and to follow all other applicable employment laws if hiring employees (YES/NO).

C. Be on time (YES/NO).


D. Provide notice ____ (hours/days) in advance if unable to come to clean (YES/NO).

E. Provide cleaning products (YES/NO).

House Cleaner signature



Date

Employer/Client signature



Date

H:  Sample Scheduler/Helper Contract

I, _______(helper/employee)______, agree to work as an employee for ___(scheduler)_________________, cleaning houses/driving according to the following schedule:

_____ times per (week/month)

Monday _____ a.m. to _____ p.m.

Tuesday _____ a.m. to _____ p.m.

Wednesday _____ a.m. to _____ p.m.

Thursday _____ a.m. to _____ p.m.

Friday _____ a.m. to _____ p.m.

Saturday _____ a.m. to _____ p.m.

Sunday _____ a.m. to _____ p.m.

I will be paid $________ per hour/day/week/month/job.  

I will be paid weekly/bi-weekly on every ____________(day of the week).  

I will receive at the least the minimum wage ($8) calculated on the basis of all hours worked, including travel time between jobs, and I will receive time-and-a-half for all overtime hours when I work more than 40 hours per week.

_______________________




_____________________
Scheduler signature





Date

_______________________




_____________________
Helper
signature





Date

Glossary

Annual Salary: The salary paid to an employee in a one-year time frame.

At-Will Employment: At-will employment, which is otherwise known as "employment at will," is the default employment relationship. The employee works both at his or her own will, and at the will of his or her employer, meaning that either the employee or the employer can terminate the employment at any time and for any reason. 

Circular M: “Income Tax Withholding Tables.” A publication of the Massachusetts income tax withholding tables used to calculate how much state income tax should be withheld from wages based on the employee’s income.
Department of Industrial Accidents: A state government agency that adjudicates worker's compensation claims when they are not fully resolved by the employer’s insurance company. 

Domestic Work: Work performed in or for a household or households. Such work includes: cooking, cleaning and general housekeeping; caring for children, elders, the ill or disabled, and pets; driving and chauffeuring; personal shopping; gardening and grounds keeping, etc. However, there are exceptions to this definition of domestic work, including “independent contract” work, such as plumbing and electrical work.

Domestic Worker: Any person engaged in “domestic work” within an employment relationship such as a nanny, house cleaner, adult care worker, personal care attendant.

Earned Income Tax Credit: A tax credit for individuals who work at low wages that reduces the amount of taxes the taxpayer owes and can result in a refund. 

Employee (for tax purposes): A household employee for tax purposes is anyone who was hired to do household work and is told what work to do and how to do it. 

Employee (for wages and hours purposes): Any person who performs services for another person, unless all the criteria for being an independent contractor are met.

Employee (for workers’ compensation purposes): A domestic worker who works 16 hours or more in a week.

Employer (for general purposes): An individual or a business that provides one or more persons with a job that pays a salary or wages. An employer may also refer to an individual or a business that uses or engages the services of another. Employers in many cases are individuals that directly hire nannies, house cleaners and adult care workers.

Employer (for tax purposes): Someone who has hired an individual to do household work. The hirer is an employer for tax purposes if he or she can control not only what work is done, but how it is done. 

Employer Identification Number (EIN): Number issued by the federal government that must be included on all tax forms an employer submits on behalf of his or her employees. 
Employer's First Report of Injury: The report an employer must provide to its workers’ compensation insurer and the Department of Industrial Accidents concerning any job-related injury or illness sustained by an employee that causes an absence from work of 5 or more days.

Employment Taxes: Federal and state taxes on income from employment. 
Fair Labor Standards Act (FLSA): FLSA is the federal law that establishes minimum wage, overtime pay, and recordkeeping employment standards that affect employees. 

Federal Income Tax: Tax on a worker’s income. The tax rate for federal income taxes varies depending on income. 

Federal Unemployment Tax (FUTA): Tax contribution to the federal unemployment fund. Employers who pay at least $1,000 in wages to an employee(s) must pay 0.6% of the first $7,000 earned by each employee (2012 rate when all state unemployment tax obligations are met). 

Form I-9: A U.S. Citizenship and Immigration Services form used by an employer to verify an employee's identity and to establish that the worker is eligible to accept employment in the United States.

Independent Contractor: A worker who is free from control over how they work and has an occupation that is different from their employer. 

Individual Taxpayer Identification Number (ITIN): Federal tax processing number used by the IRS and issued to individuals who are required to pay taxes but do not have and are not eligible to obtain a Social Security number.

Inferred Contracts: These are contracts that courts enforce based solely on the conduct of the employer and employee. When the behaviors of an employer and an employee strongly suggest the terms of an employment relationship, a court may infer or deduce such a contractual relationship. 

IRS Form 4852: “Substitute for Form W-2.”  IRS tax form that can be used by employees when their employers do not properly report wages. This form allows an employee to report his or her wages and make proper tax payments on such wages. 

Massachusetts Commission Against Discrimination (MCAD): MCAD is the primary agency for civil rights law enforcement in Massachusetts prohibiting employment discrimination on the basis of race, color, religion, national origin, or ancestry. 
Massachusetts Criminal Offender Record Information (CORI): A record of all criminal court appearances in Massachusetts for a particular individual, including arrests, convictions, dismissals and serious violations.

Massachusetts Equal Rights Act (MERA): MERA prohibits discrimination by extending the same rights enjoyed by "white male citizens" to all persons in the Commonwealth regardless of sex, race, color, creed, national origin, age or disability. 

Medicare Taxes: Federal tax contribution to fund Medicare. Workers who are paid at least $1,800 in wages each year and their employers must each contribute to the fund. 

Minimum Wage Requirement: The lowest amount a worker can be paid per hour. The minimum wage in Massachusetts is $8.00 per hour. 

Occupational Surveillance Program (OSP): OSP is a state program that collects and gives out information about work-related injuries, illnesses, and hazards in Massachusetts. 

Offer Letter: An offer letter is a letter given to an applicant from an employer, which extends an offer for a job position.

On Call: An employee is considered to be “on call” when he or she is reachable by an employer so that if necessary, the employee is able to perform work immediately.

Oral Contracts: These are contracts created by verbal agreements. They are typically not recorded.

Recruiter: A third-party engaging in the recruitment or solicitation of individuals for an employer (i.e. an employment agency).
Referrer: A person who refers another (i.e. a past or present employer who suggests an employee to a potential employer). 
Schedule H: “Household Employment Taxes.” IRS tax form that must be attached to a household employer’s Form 1040, 1040NR, 1040-SS, or 1041. This form allows the employer to calculate his or her total federal household employee taxes.

Scheduler: A scheduler is an individual who contracts with clients (i.e. homeowners) to provide house-cleaning services. The scheduler acquires many clients and then hires domestic workers to perform the work for the scheduler’s clients.

Social Security Disability Insurance: A form of insurance provided by the federal government to those who become disabled prior to the age of retirement. 

Social Security Taxes: Federal tax contribution to Social Security. Workers who are paid at least $1,800 in wages each year and their employers must each contribute to the fund. The worker’s contribution may be withheld from his or her paycheck, or alternatively, the employer can elect to pay the employee’s contribution from the employer’s own funds.
Under The Table: Payment made to a worker without reporting such wages to the appropriate tax authorities.
W-2: “Wages and Tax Statement.” IRS tax form filed by employers that states the wages paid to the employee and the taxes (Medicare, Social Security, etc.) paid on behalf of the employee. 

W-3: “Transmittal of Wage and Tax Statements.” IRS tax form that is required for any household employer who is required to file IRS Form W-2. Form W-3 summarizes the information on the employer’s W-2 forms and is used by the IRS to make sure W-2 forms are accurate. 
W-4: “Employee’s Withholding Allowance Certificate.” IRS tax form that is filled out by an employee and given to his or her employer to determine the amount of income tax that should be withheld from an employee’s paycheck. 
W-7: “Application for IRS Individual Taxpayer Identification Number.” IRS form used to apply for an individual taxpayer identification number (ITIN).

Workers’ Compensation: This insurance program provides money and medical benefits to an employee who has an injury as a result of an accident, injury or occupational disease on-the-job. 

Working Hours: Hours during which one is performing work or on duty, for which the worker must be paid.

Work Week: A week consisting of 7 days that does not necessarily begin on Sunday or Monday but does dictate the time span during which more than 40 hours of work requires overtime.

Written Contracts: Contracts that are recorded in writing. 
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� Mass. Gen. Laws. ch. 151B, § 1.
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� The Massachusetts Coalition of Domestic Workers, a coalition of Massachusetts-based organizations, is working to pass the Massachusetts Bill of Rights for Domestic Workers to change the current law. Massachusetts Coalition of Domestic Workers Blog - Next General Meeting, (Mar. 1, 2012, 12:35 PM), http://www.massdomesticworkers.org.  


� Mass. Gen. Laws. ch. 151B, § 1 (the term "employee" does not include any individual employed by his parents, spouse or child, or in the domestic service of any person). 


� Mass. Gen. Laws ch. 93, § 103. It is worth noting that there are limits on MERA. MERA excludes the following categories that are covered under ch. 151B: sexual orientation, age, genetic information, ancestry and disability.


� Thurdin v. SEI Boston, L.L.C., 452 Mass. 436 (2008) (holding that “where an employee is not able to bring a complaint for employment discrimination under ch. 151B due to the six-employee minimum, a plaintiff may bring a claim in Superior Court under MERA”).  Thurdin  removes ch. 151B’s minimum-employee requirement as a barrier to seeking redress for employment discrimination by allowing claims to be brought under MERA. However, Thurdin does not specifically address ch. 151B’s domestic worker exception from the definition of employee, thus leaving it unclear as to whether domestic workers could potentially pursue claims under MERA. 


� Mass. Ann. Laws ch. 151B, §1. 


� Id. 


� Mass. Ann. Laws ch. 214, § 1C.


� Mass. Ann. Laws ch. 214, § 1C; see also Lowery v. Klemm, 446 Mass. 572, 575­577 (2006) (Mass. Gen. Laws ch. 214 §1C “supplements Mass. Gen. Laws ch. 151B by ensuring that all employees are protected against sexual harassment in the workplace, whether or not their employers fit within the definition in ch. 151B”);  Green v. Wyman­Gordon Co., 422 Mass. 511, 557 (1996) (Mass. Gen. Laws ch. 214§1C “ensures that all employees are protected against sexual harassment in the workplace, whether or not their employers fit within the definition in c. 151B. Thus, employees who cannot file claims with the MCAD because of limited size of the workforce … are protected”).  Please note that ch. 151B’s exclusion of domestic workers has not been addressed in relation to this statute


� See. Mass. Ann. Law ch. 151B,


� See Mass. Gen. L. ch. 151B; see also Massachusetts Commission Against Discrimination, Maternity Leave Act: Sex Discrimination Issues Arising under M.G.L. 151B.  �HYPERLINK "http://www.mass.gov/mcad/maternity1.html"�http://www.mass.gov/mcad/maternity1.html�


� Mass. Ann. Laws ch. 149, § 105D.


� See De Lara v.  Da Silva d/b/a/ Samba Cleaning Service, 06-BEM-01042,  (MCAD 2009)   ( finding that Complainant was the victim of both quid  pro quo and hostile work environment sexual harassment, and that Respondents  were liable for these unlawful actions that violated G.L. c. 151B, § 4(16A)”).  


�  See Mass. Gen. Laws ch. 149, §148A (2012) (prohibiting retaliation in wage and hour cases); Mass. Gen. Laws ch.  152,  § 75B (2012) ( prohibiting retaliation in workers compensation cases); Mass. Gen Law ch.  151B, § 4(4) (2012) (prohibiting retaliation in discrimination cases) and Mass. Gen. Law ch. 151, § 19(1) (prohibiting retaliation in minimum wage and overtime cases).


� Justine H. Brousseau et al., Employment Law Guide: A Practical Guide to Understanding Massachusetts Employment Law 1-13 (Nina Joan Kimball ed., 2007), http://www.mbbp.com/news/firm/employmentlawguide.pdf. 


� Mass. Gen. Laws. ch. 151B, § 4 (Under Massachusetts law, legally protected classes include: race, color, religion, ancestry, sex, sexual orientation, criminal record, disability, age, national origin, retaliation, sexual harassment, genetics and military status). 


� Employment Discrimination Guidelines and Fair Employment Practices Law: See 804 Mass. Code Regs. 3.01 (Domestic workers are exempt from discrimination laws protecting them in the job application process). 


� See Mass. Gen. Laws. ch. 151B, § 1(6) (The term "employee" does not include any individual employed . . .  in the domestic service of any person). Please see Chapter III: Discrimination for an explanation of the potential for domestic workers to be covered under MERA. 


� Mass. Gen. Laws ch. 151B, § 4. 


� Please see Chapter III: Discrimination for an explanation of the potential for domestic workers to be covered under MERA.


� 804 Mass. Code Regs. 3.00. 


� Mass. Gen. Laws ch. 6, §§ 167-178. 


� Id. at § 172; see also Mass. Gen. Laws Ann. ch.151B, § 4 (“An employer may inquire about any criminal convictions on an applicant’s initial application form if: (i) the applicant is applying for a position for which any federal or state law or regulation creates mandatory or presumptive disqualification based on a conviction for 1 or more types of criminal offenses; or (ii) the employer or an affiliate of such employer is subject to an obligation imposed by any federal or state law or regulation not to employ persons, in either 1 or more positions, who have been convicted of 1 or more types of criminal offenses”). 


� See CORI Requirements for Domestic Workers, Labor and Workforce Development (March 7, 2012), http://www.mass.gov/lwd/labor-standards/employment-agency/guidance-documents/notice-cori-requirements-for-domestic-workers.html (domestic placement agencies which employs or refers "home health aide(s), companion(s) or other community based services to elderly persons or disabled persons in a home," or "personal care attendants" of any kind, conduct criminal background checks on “all workers referred or placed in a home or other client domicile or who have access to client files or records). 


� Mass. Gen. Laws ch. 6, §§ 167-178B .


� Rights Begin at Home: Protecting Yourself as a Domestic Worker, Domestic Workers United, 29-33 (2010), http://www.nelp.org/page/-/Justice/2011/RightsBeginatHome.pdf?nocdn=1.


� Maynard v. Royal Worcester Corset Co., 85 N.E. 877 (Mass. 1908).


� See the anti-discrimination provision of the Immigration and Nationality Act (INA), 8 U.S.C. § 1324b (2006). 


� Mass. Gen. Laws ch. 151, § 1.


� 455 Mass. Code Regs. 2.02.


� Mass. Gen. Laws ch. 151, § 1A.


� 455 Mass. Code Regs. 2.03.


� Id. at 2.03.3.


� Id. at 2.03.2.


� Mass. Gen. Laws ch. 149, § 100.


� 455Mass. Code Regs. 2.04.


� Camara v. Attorney General, et al., 458 Mass. 756 (2011).


� Mass. Gen. Laws ch. 149, § 148.


�  455 C.M.R. 2.06; 29 C.F.R. 516.2.


� Mass. Gen. Laws ch. 149, § 148.


� Mass. Gen. Laws ch. 149, § 148B. 





�See  Electronic Data System v. Attorney General, 454 Mass. 63 (2009). 


�Id.


� 455 Code Mass. Regs 2.03(1).


�  See Mass. Gen. Laws ch. 149, §148A (2012) (prohibiting retaliation in wage and hour cases); Mass. Gen. Laws ch.  152,  § 75B (2012) ( prohibiting retaliation in workers compensation cases); Mass. Gen Law ch.  151B, § 4(4) (2012) (prohibiting retaliation in discrimination cases) and Mass. Gen. Law ch. 151, § 19(1) (prohibiting retaliation in minimum wage and overtime cases).


� "In Massachusetts, as elsewhere, the terms of an employment agreement must be deduced, construed, and enforced as written." Cochran v. Quest Software, Inc., 328 F.3d 1, 7 (1st Cir. 2003). "In Massachusetts, as elsewhere, absent ambiguity, contracts must be interpreted and enforced exactly as written." Presto v. Sequoia Systems, Inc., 633 F. Supp. 1117, 1119 (D. Mass 1986). "We must interpret the words in a contract according to their plain meaning." Dickson v. Riverside Iron Works, Inc., 372 N.E.2d 1302, 1304 (Mass. App. Ct. 1978).


� Vezina v. Mahoney & Wright Insurance Agency, Inc., 662 N.E.2d 721, 725-26 (Mass. App. Ct. 1996).


� Boothby v. Texon, Inc., 608 N.E.2d 1028 (Mass. 1993).


� Monaco v. Lombard Bros., Inc., 509 N.E.2d 28, 29-30 (Mass. App. Ct. 1987).


� Id. at 29. 


� Mass. Gen. Laws ch. 259, § 1.


� See Camara v. Attorney General, et al., 458 Mass. 756 (2011).


� 105 Mass. Code Regs. 410.001 .


� Id. at 410.400 (a dwelling unit must have 150 square feet of floor space for its first occupant, and at least 100 square feet of floor space for each additional occupant.  Additionally, in a dwelling each room to be used for sleeping must have at least 70 square feet of floor space.  Rooms that are to be used for sleeping by more than one person must have 50 square feet of floor space per person that is to sleep in the room).


� William Francis Galvin, Safe and Sanitary Housing for Massachusetts Residents, Citizen Information Service (Jan. 17, 2012), http://www.sec.state.ma.us/cis/cissfsn/sfsnidx.htm.


� Mass. Gen. Laws Ann. ch. 151, § 1A.


� 455 Mass. Code Regs. 2.03.


� Id.


� Dagan v. Jewish Community Hous. for the Elderly, 699 N.E.2d 840, 842-847 (Mass. App. Ct. 1998); Erickson v. Waltham, 314 N.E.2d 139, 144 (Mass. App. Ct. 1974).


� 455 Mass. Code Regs. 2.03; Dagan v. Jewish Community Hous. for the Elderly, 699 N.E.2d 840, 842-847 (Mass. App. Ct. 1998); Erickson v. Waltham, 314 N.E.2d 139, 144 (Mass. App. Ct. 1974)


� Mass. Gen. Laws ch. 151, § 1.


� 555 Mass. Code Regs. 2.01.


� Id. at § 1A.


� 455 Mass. Code Regs. 2.03(4)(b).


� Mass. Gen. Laws ch. 149, § 100.


�Id. at § 148; Camara v. Attorney General, 458 Mass. 756 (2011). 


� 956 Mass. Code Regs. 4.02.


� Health Safety Net, Am I Eligible?, Massachusetts Health Safety Net (January 17, 2012), http://www.massresources.org/hsn-eligibility.html.


� Lisa Diaz-Ordaz, Comment, Real Work: Domestic Workers' Exclusion from the Protections of Labor Laws, 19 Buff. J. Gender L. & Soc. Pol'y 107, 109 (2011) [U.S.D.L. Statistics from Footnote 9].


� 29 C.F.R. 1975.6 (“As a matter of policy, individuals who, in their own residences, privately employ persons for the purpose of performing for the benefit of such individuals what are commonly regarded as ordinary domestic household tasks, such as house cleaning, cooking, and caring for children, shall not be subject to the requirements of the Act with respect to such employment.”).


� Lisa Diaz-Ordaz, Comment, Real Work: Domestic Workers' Exclusion from the Protections of Labor Laws, 19 Buff. J. Gender L. & Soc. Pol'y 107, 110 (2011).


� Id. 


� Common Cleaning Products May be Dangerous When Mixed, Div. of Epidemiology, Envtl., and Occupational Consumer and Envtl., Health Services (January 17, 2012), http://www.state.nj.us/health/eoh/cehsweb/bleach_fs.pdf.


� Recalls Related to Household Products From Fiscal Year 2000 to Date, U.S. Consumer Product Safety Comm’n. (January 17, 2012), http://www.cpsc.gov/cpscpub/prerel/category/household.html.


� Id. 


�  See Mass. Gen. Laws ch. 149, §148A (2012) (prohibiting retaliation in wage and hour cases); Mass. Gen. Laws ch.  152,  § 75B (2012) ( prohibiting retaliation in workers compensation cases); Mass. Gen Law ch.  151B, § 4(4) (2012) (prohibiting retaliation in discrimination cases) and Mass. Gen. Law ch. 151, § 19(1) (prohibiting retaliation in minimum wage and overtime cases).


� Massachusetts Workers’ Compensation Guide For Injured Workers, Massachusetts Department of Industrial Accidents (Jan. 17, 2012), www.mass.gov/lwd/docs/dia/publications/ee-english.pdf.


� Id. 


� See Peters v. Michienzi, 385 Mass. 533, 536, 432 N.E.2d 696, 698 (1982); In re Murphy's Case, 63 Mass. App. Ct. 774, 829 N.E.2d 1156 at 1159 (2005).  


� Massachusetts Workers’ Compensation Guide For Injured Workers, Massachusetts Department of Industrial Accidents (Jan. 17, 2012), www.mass.gov/lwd/docs/dia/publications/ee-english.pdf.


� Id.


� Mass. Gen. Laws c. 152, § 1.


� Id. 


� Mass. Gen. Laws ch. 152, § 6.


� Massachusetts Workers’ Compensation Guide For Injured Workers, Massachusetts Department of Industrial Accidents (Jan. 17, 2012), www.mass.gov/lwd/docs/dia/publications/ee-english.pdf.


� Id. 


� Id.


� Id.


� Id.


� Occupational Health Surveillance Program, Massachusetts Office of Health and Human Services (January 17, 2012), http://www.mass.gov/eohhs/gov/departments/dph/programs/occupational-health-surveillance.html.


� Massachusetts Workers’ Compensation Guide For Injured Workers, Massachusetts Department of Industrial Accidents (Jan. 17, 2012), www.mass.gov/lwd/docs/dia/publications/ee-english.pdf.


� Id.


� �HYPERLINK "http://lawschool.westlaw.com/shared/westlawredirect.asp?task=km&WestlawPath=www.westlaw.com/Find/default.wl?rs=kmfw2.8&vr=2.0&kmvr=2.6&FindType=L&DB=1000546&DocName=29USCAS652"�29 U.S.C. § 651. � 


� Id. at § 655.


� Id. at § 654.


� 29 C.F.R. 1975.6 (“As a matter of policy, individuals who, in their own residences, privately employ persons for the purpose of performing for the benefit of such individuals what are commonly regarded as ordinary domestic household tasks, such as house cleaning, cooking, and caring for children, shall not be subject to the requirements of the Act with respect to such employment.”).


� U.S. Dep’t of Health & Human Services, Frequently Asked Questions, Household Products Database: Health & Safety Information on Household Products (Oct. 2011), http://hpd.nlm.nih.gov/faq.htm#6.


� Jackson v. Action for Boston Cmty. Dev., Inc., 403 Mass. 8 (1988).


� Id.


� Mass. Ann. Laws ch. 268, § 14B; Mass. Ann. Laws ch. 258B, § 3(l); Smith-Pfeffer v. Superintendent of Walter E. Fernald State School, 404 Mass. 145 (1989). 


� According to the IRS, “you have a household employee if you hired someone to do household work… the worker is your employee if you can control not only what work is done, but how it is done.” I.R.S. Publ’n 926 (Nov. 14, 2011).


� Note that if an agency takes care of paychecks and tax withholding, the worksite employer is not necessarily absolved of other employment obligations discussed throughout this manual. 


� All information provided to answer this question and subsequent questions addressing federal tax issues was taken from IRS Publication 926, Household Employer’s Tax Guide.


� Technically, the FUTA tax is 6% of the employee’s FUTA wages. However, employers can take a credit of up to 5.4% against FUTA tax if the employer pays all the required contributions for the year to the state unemployment fund by April 15 of the following year.  See page 7 of IRS Publication 926 and the Instructions for Schedule H (IRS Form 1040).


�All information provided pertaining to Massachusetts state household employment taxes was taken from the Massachusetts Department of Revenue’s Household Employment Tax Guide, which can be found online at: �HYPERLINK "http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/tax-guides/household-employment-tax-guide.html"�http��HYPERLINK "http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/tax-guides/household-employment-tax-guide.html"�://��HYPERLINK "http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/tax-guides/household-employment-tax-guide.html"�www��HYPERLINK "http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/tax-guides/household-employment-tax-guide.html"�.��HYPERLINK "http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/tax-guides/household-employment-tax-guide.html"�mass��HYPERLINK "http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/tax-guides/household-employment-tax-guide.html"�.��HYPERLINK "http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/tax-guides/household-employment-tax-guide.html"�gov��HYPERLINK "http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/tax-guides/household-employment-tax-guide.html"�/��HYPERLINK "http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/tax-guides/household-employment-tax-guide.html"�dor��HYPERLINK "http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/tax-guides/household-employment-tax-guide.html"�/��HYPERLINK "http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/tax-guides/household-employment-tax-guide.html"�individuals��HYPERLINK "http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/tax-guides/household-employment-tax-guide.html"�/��HYPERLINK "http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/tax-guides/household-employment-tax-guide.html"�taxpayer��HYPERLINK "http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/tax-guides/household-employment-tax-guide.html"�-��HYPERLINK "http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/tax-guides/household-employment-tax-guide.html"�help��HYPERLINK "http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/tax-guides/household-employment-tax-guide.html"�-��HYPERLINK "http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/tax-guides/household-employment-tax-guide.html"�and��HYPERLINK "http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/tax-guides/household-employment-tax-guide.html"�-��HYPERLINK "http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/tax-guides/household-employment-tax-guide.html"�resources��HYPERLINK "http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/tax-guides/household-employment-tax-guide.html"�/��HYPERLINK "http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/tax-guides/household-employment-tax-guide.html"�tax��HYPERLINK "http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/tax-guides/household-employment-tax-guide.html"�-��HYPERLINK "http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/tax-guides/household-employment-tax-guide.html"�guides��HYPERLINK "http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/tax-guides/household-employment-tax-guide.html"�/��HYPERLINK "http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/tax-guides/household-employment-tax-guide.html"�household��HYPERLINK "http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/tax-guides/household-employment-tax-guide.html"�-��HYPERLINK "http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/tax-guides/household-employment-tax-guide.html"�employment��HYPERLINK "http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/tax-guides/household-employment-tax-guide.html"�-��HYPERLINK "http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/tax-guides/household-employment-tax-guide.html"�tax��HYPERLINK "http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/tax-guides/household-employment-tax-guide.html"�-��HYPERLINK "http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/tax-guides/household-employment-tax-guide.html"�guide��HYPERLINK "http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/tax-guides/household-employment-tax-guide.html"�.��HYPERLINK "http://www.mass.gov/dor/individuals/taxpayer-help-and-resources/tax-guides/household-employment-tax-guide.html"�html�.  


� I.R.S. Publ’n 926 (Nov. 14, 2011).


� I.R.S. Publ’n 501 (Dec. 02, 2011).


� I.R.S. Publ’n 926 (Nov. 14, 2011).


� See Earned Income Tax Credit available at  � HYPERLINK "http://www.mass.gov/dor/individuals/filing-and-payment-information/guide-to-personal-income-tax/credits/earned-income-credit-eic.html" �http://www.mass.gov/dor/individuals/filing-and-payment-information/guide-to-personal-income-tax/credits/earned-income-credit-eic.html� (May 2012).


� 26 U.S.C.A. § 6103.


� Cynthia Blum, Rethinking Tax Compliance Of Unauthorized Workers After Immigration Reform, 21 Geo. Immigr. L.J. 595, 598-99 (2007).


� U.S. Dep’t of Health & Human Services, Frequently Asked Questions, Household Products Database: Health & Safety Information on Household Products (Oct. 2011), http://hpd.nlm.nih.gov/faq.htm#6.


� Asian American Legal Defense League and Education Fund & National Employment Law Project, Rights Begin at Home: Protecting Yourself as a Domestic Worker, 29-33 (2010).


� Adapted from Rights Begin At Home: Defending Domestic Workers’ Rights In California 


� Adapted from Rights Begin At Home: Defending Domestic Workers’ Rights In California


� Adapted from Rights Begin At Home: Defending Domestic Workers’ Rights In California





60
6

