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August 9, 2006
Comments on Connector’s Emergency Regulations 956 CMR 2.00, MMCO Participation in CCHIP, and Administrative Information Bulletin 01-06, Guidelines for MMCO Plan Submission
Dear Members of the Connector Board and Director Kingsdale,

These comments are made by the Massachusetts Law Reform Institute, a state-wide, nonprofit advocacy organization, on behalf of the uninsured low income clients whose interests we represent. We appreciate the opportunity to make these comments and understand the extreme time constraints under which the Connector must operate in order to begin implementation of the Commonwealth Care Health Insurance Program (CCHIP) by October 1, 2006. Given these time constraints, these comments address a variety of implementation issues that must be addressed in the plan criteria before the first uninsured poverty level resident sits down to fill out an application for CCHIP. 
§2.04 Definitions and Guidelines I. C. Eligible individual 
Clarify the exclusion of those not eligible for MassHealth

The definition of “eligible individual” restates the criteria set out in G.L. c. 118H, § 3. (Note: c. 118 should be c. 118E). According to the Guidelines, the Office of Medicaid will make CCHIP eligibility determinations and presumably will use the same eligibility determination system and the same definition of terms as in MassHealth. However, the exclusion of “individuals not eligible for any MassHealth program, Medicare, or SCHIP” should be clarified. 
Other health programs that by statute limit eligibility to individuals not eligible for MassHealth clarify by regulation that MassHealth excludes MassHealth Limited. See, G.L. c. 118E § 10E (Healthy Start Program (HSP))and §10F (Children’s Medical Security Plan (CMSP)) In both CMSP and HSP, the Office of Medicaid regulations clarify that eligible individuals are those who qualify for no other MassHealth coverage type except MassHealth Limited. 130 C.M.R. §§ 522.004 and 522.005. This is because MassHealth Limited, also known as emergency Medicaid, covers only emergency services. 130 C.M.R. § 450.105(G). Individuals who have only emergency medical coverage like other individuals who lack creditable coverage should be treated as if they were uninsured and not excluded from eligibility for CCHIP.

Address the waiver criteria for individuals with access to employer subsidized insurance 
The Office of Medicaid does not currently administer any program that is limited to uninsured individuals who also lack access to employer subsidized coverage as provided by c. 118H § 3. Therefore, it is incumbent on the Connector to determine how it will interpret this component of the definition of eligible individual and how it will exercise its waiver authority under c. 118H § 3(b). 
According to the most recent DHCFP employer survey, the median cost of an individual plan was $365 and of a family plan $950 per month in 2005. At these rates, if an employer contributed the statutory minimum of 33% of costs for an individual plan, the employee share of cost would be $241 per month. If a spouse’s employer contributed 20% toward the cost of family coverage, the employee’s cost to cover the family would be $760 per month.  For a family at 100% of poverty the required employee contribution would be almost 30% of the gross income of a single individual ($241/$817) or 69% of the gross income of a married couple with access to family coverage through one spouse’s employer ($760/$1100). Obviously these costs are not affordable, particularly for employees under the poverty level, yet they are disqualified from CCHIP unless the Connector grants a waiver. 

Unfortunately, the terms of the waiver require the employer to make a payment to the Connector.  Since it costs the employer nothing to offer insurance that the employee cannot afford, there may be little incentive for the employer to make a payment to the Connector.
 This is particularly true where the applicant is not even the employer’s employee but the family member of an employee. We urge the Connector to monitor the consequences of this statutory exclusion and whether it impedes the ability of the CCHIP program to fulfill its purpose, and that it report on its findings to the legislature pursuant to c. 176Q §15 or at such earlier opportunity as it may have.
In the meantime, the Connector should interpret its waiver authority so as to avoid absurd results. Section 3(b) requires that, as a condition of a waiver, the employer comply with requirements to take effect January 1, 2007 that any general policy of insurance be offered to all full-time employees and that the employer not make a smaller contribution to an employee than the amount contributed to an employee making an equal or greater salary. See, c. 58 §§ 50, 52, 55, 59 and 142 (effective date). This proviso in § 3(b) is followed by a provision that the amount of the employer’s payment be “the median health insurance premium contribution made by the employer to all of its full-time employees participating in the employer-sponsored plan.” Reading the statute as a whole it appears that payment in the amount of contributions made to full-time employees refers only to payments on behalf of full-time employees. Any other reading leads to an absurd result.

According to an analysis of census data prepared by the Urban Institute for the BCBS Foundation, 21% of uninsured working age adults under 300% of poverty, or 89,700 individuals work part-time. While many part-time employees are not offered insurance on any terms, those who are offered subsidized insurance will be able to obtain a waiver only if the employer makes the required payment. Section 3 (b) cannot have intended the employer to pay the contribution for a full-time employee on behalf of a part-time employee as a condition of the part-time employee’s CCHIP eligibility. Rather, the Connector should interpret the full-time contribution provision as applicable to full-time employees, and require only the pro rata portion of the median contribution for a full-time employee for a part-time employee. Thus, if the employer’s median contribution is $300 per month for a full-time employee, the required payment for a half-time employee to qualify for CCHIP with a waiver will be $150. 
Section 2.06 (1) (a) 1. and Guidelines I. A. Benefits  
Incorporate the requirements of c.118H §6 for those under the poverty level

For individuals with income under 100% of poverty, the legislation requires that benefits include but not be limited to five specific services. G.L. c. 118H § 6.  Nothing in these MMCO participation regulations nor the Guidelines make any reference to this requirement. The regulations should be clear that MMCO plans for poverty level individuals must include the services specified by statute.
Specify covered benefits in the regulations and model them on MassHealth Family Assistance not MassHealth Essential

The regulations describe covered benefits in only the most general terms. We agree that benefits should be comprehensive, encourage preventive care, and avoid inappropriate care but more detail is needed. The Guidelines direct the MMCOs to submit plans modeled after the MassHealth Essential program or commercial HMO benefits. Guidelines at I.A.1). MassHealth Family Assistance is a more appropriate model than MassHealth Essential. Further, the regulations themselves should contain a list of required benefits, and while cost sharing should vary with income, the benefits covered should be the same for those under 100 % of poverty and those over 100% of poverty.

MassHealth has generally developed different coverage types to meet the needs of different populations. Unlike the benefits in the other MassHealth coverage types, the benefits in Essential were not designed based on the needs of the target population but simply as a cost saving measure and for reasons of political expediency. Thus, MH Essential is not an appropriate model for a target population that is predominantly made up of employed childless adults. The benefits in MassHealth Family Assistance are a more appropriate model.
MassHealth Standard is the most comprehensive benefit available to the lowest income people traditionally eligible for Medicaid. CommonHealth is a similar benefit for higher income people with disabilities but lacks a long term nursing home component. MassHealth Family Assistance was designed to be similar to a commercial insurance product for children and certain adults who were not disabled and whose incomes were too high for MH Standard. It excluded some benefits that primarily benefit people with long term disabilities. MassHealth Basic was a low cost plan for long term unemployed adults who were poor enough to qualify for MassHealth Standard but were not disabled; it excluded services that primarily benefit people who are disabled. In April 2003, the legislature eliminated coverage for the long term unemployed adults as a cost saving measure; coverage was restored in October 2003 but in a new program with reduced benefits called MassHealth Essential. See the attached chart comparing benefits among types of  MassHealth. 
Provide equal types of benefits, including dental coverage, for those over the poverty level

The Connector’s August 1, 2006 Plan of Operations includes the outline of a benefits schedule for those under and over the poverty level. We commend the inclusion of home health benefits within the scope of covered services. Home health is a mandated benefit under general insurance laws, (G.L. c. 176G, § 4C) and can often reduce the length of an inpatient hospital stay. However, dental coverage is not included among covered services for those between 100-300% of poverty. 
Dental coverage should be a required benefit for those over the poverty level as well as those below it. Dental coverage is not just offered in MassHealth (even in MassHealth Essential), it is common in employer-sponsored insurance. According to the DHCFP Employer Survey, among employers offering health insurance the majority also offer dental coverage. 
Those with higher incomes have a greater ability to bear out of pocket costs than those with lower incomes, but there is no reason to believe the kinds of services they need differ. Excluding a whole category of benefits, like dental benefits, from the benefits for those from 100-300% of poverty unfairly penalizes family for their success in achieving a modest increase in income.

Further, it is now well recognized that there exists a strong association between oral health and physical (or medical) health. For example, in pregnant women, scientific evidence shows that oral infections, such as periodontal or gum disease, significantly increases the risk of having a premature or low-birth weight baby. Pregnant women with periodontal infections have more than seven times the risk of delivering low birth weight babies as do women with healthy teeth and gums.  See, e.g. Offenbacher S, Lieff S, Boggess KA, Murtha AP, Madianos PN, Champagne CM, McKaig RG, Jared HL, Mariello SM, Auten RL, Herbert WN, and Beck JD, Maternal periodontitis and prematurity. Part I: Obstetric outcome of prematurity and growth restriction. Annals of Periodontology. 2001; 6:164-174. 

Include benefits mandated by general insurance laws

Finally, the MMCOs, both the two that are health maintenance organizations under G.L. c. 176G and the two that are “deemed carriers” by Chapter 58, § 123,  are subject to  general insurance laws regarding mandated benefits. Many of the mandated benefits, such as diabetes-related services and supplies (c. 176G §4H) and the mental health parity law (c. 176G §4M) are cost-effective but carry a risk of adverse selection if some insurers offer the benefit and others do not. Mandating these benefits insures a level playing field among plans, and access to necessary, cost-effective services for patients. Nothing in chapter 58 exempts the plans eligible for CCHIP premium assistance from the mandated benefit laws, and the regulations should require compliance with the law.
Section 2.06(1)(a) 2. and Guidelines I. B.  Cost sharing 
The regulations and guidelines provide only the most general criteria for reasonable cost sharing. However, the co-payment levels proposed in Appendix III of the August 1 Plan of Operations for those between 100-300% of poverty will adversely affect access to services especially for those at the lower end of the income range. We support the recommendation of the ACT!! Coalition that aggregate out of pocket costs, including premiums and copayments, should not exceed 5% of income for those at 300% of the poverty level, and should be graduated downward from there for lower income populations.  In addition, certain services should be exempt from copayments such as prevention and prenatal services, and treatment for chronic conditions for those in disease management programs.
Set cost sharing at nominal rate for those under 200% of poverty
The research literature on the effects of cost-sharing on populations under 200% of poverty shows that lower income individuals are much more sensitive to the price of health care, and that even modest cost-sharing has led to reduced use of essential services and worse health outcomes not experienced by higher income people. See, Hudman, Julie and O’Malley, Molly, Health Insurance Premiums and Cost-Sharing: Findings from the Research on Low-Income Populations, March 2003, Kaiser Commission on Medicaid and the Uninsured, Washington D.C.  Researchers have found not only worse health outcomes associated with higher cost sharing for low-income populations, but higher costs in other program services. Hudman, supra at 9-10.  
Individuals with income between 100-200% of poverty should be charged only nominal copayments. We understand the Connector may have some technical constraints on its ability to vary the copayment schedule by income. If that is so, it argues for reducing copayments to the level appropriate for those at the low end of the income range rather than the reverse, and/or reducing premiums for those at the low end of the income scale to reflect the inability to graduate copayments by income. 
In light of the technical constraints, as an interim measure, an aggregate out of pocket cap can be enforced by supplying the enrollee with information about the amount of the cap and the necessity of keeping track of out of pocket expenses and notifying the Connector (or its designee) when the individual has reached the cap. This is obviously not a good system, but it is better than nothing on an interim basis. The Office of Medicaid currently uses this so-called “shoe box method” to monitor the aggregate out of pocket cost cap for children in its Family Assistance program.

Include a copayment hardship exemption

Section 6(b) of chapter 118H provides that the Connector board may waive copayments upon a finding of substantial financial or medical hardship. The regulations should address the criteria and process for obtaining a hardship exemption. While the legislation only requires that such a process exist for those under the poverty level, it should also be made available to those between 100-300% of poverty. 
Section 2.06(c)(2) and Guidelines III. B. Premium structure
We support the recommendations of the ACT!! Coalition on the enrollee’s premium contribution:

· Individuals under 150% of poverty should be liable for no premium contribution.

· Premiums should be set at 1-2% of income for those between 150 and 300% of poverty

· Couples should be charged less than twice the premium charge for an individual
· Families paying a premium for their children’s coverage under MassHealth Family Assistance or CMSP should receive a credit in the amount of the children’s premium against their enrollee contribution.

The Connector may adjust the premiums it pays the MMCOs based on relevant demographic factors used in the commercial market. (Indeed, the statute requires the Director to implement a methodology for adjusting for variations in clinical risk among populations served by the Connector. c. 58, § 123). However, employee contributions should not be adjusted by age, sex or other demographic factors beyond the control of the applicant. To do so defeats the purpose of a subsidized public coverage program like CCHIP

Include flexible payment policies

The August 1 plan of operations suggests that the Connector may contract out the enrollee premium contribution collection process. This makes it all the more important that the Connector specify its payment policies by regulation. In large measure, the policies adopted by the Office of Medicaid for MassHealth are appropriately flexible policies for a low income population. See, 130 C.M.R. § 506.011 (C) (delinquent premium payments), (D) (reactivating coverage), (E) (waiver of old premiums), (F) (hardship waiver or reduction of premiums). 
Section 2.06 (1) (e) 2. and Guidelines V.B.  Patient protections
Provide enrollees the consumer protections guaranteed by G.L. c. 176O 
The provisions addressing patient protections are inadequate and do not comply with the Connector’s authorizing legislation. Chapter 118H § 4 specifically provides that all CCHIP enrollee shall be entitled to the consumer protections described in chapter 176O. This requirement is not reflected in the regulations and in the guidelines the MMCOs are merely asked to submit a gap analysis for future compliance. 
The regulations should require all MMCOs to comply with c. 176O and its implementing regulations at 105 C.M.R. § 128.00 (DPH regulations implementing §§ 13-16 of c. 176O and 211 C.M.R. § 52.00 (DOI regulations implementing §§ 2-12 ). If compliance with some aspect of the statute and its implementing regulations is not feasible by October 1, 2006, the Guidelines can authorize the MMCO to submit a gap analysis and corrective action plan for the specific provision with which it cannot comply. All the MMCOs should not be exempted from all the consumer protections to which enrollees are entitled.

Among the important protections in c. 176O are provisions assuring that enrollees receive adequate information about their coverage and their rights (§§6 and 7), that network providers are not penalized for advocating for their patients (§ 4) or rewarded for denying or delaying care (§10), and that certain patients are guaranteed continuity of care when their providers are involuntarily disenrolled from the network (§ 15). 
Probably the most important consumer protections in c. 176O are those giving consumers notice of adverse decisions made by the plan concerning the medical necessity of covered services (§§ 12 -14, and 16) and an opportunity to challenge those decisions through the plan’s internal grievance system (§13), and through external review with the Office of Patient Protections (§14).
These procedural protections are fundamental and must be included in the plan criteria. It Compliance with these fundamental procedural protections should be feasible for all the MMCOs, since all the MMCOs are already required to adhere to similar requirements under the Medicaid manage care regulations. See, 42 C.F.R. Part 438.
Establish a process for appeals from eligibility determinations
The statute provides that all applicants have the right to a written notice of decision and an opportunity to appeal any eligibility decision and requires the Connector to establish procedures for appeals of eligibility determinations. G.L. c. 118H, § 4 and c. 176Q, §3(a)(6). The regulations contain no such appeals process.
If the Office of Medicaid is to make eligibility determinations for CCHIP, it may be that access to its fair hearing process is sufficient for appeals of its determinations. See, 130 C.M.R. § 610.000. However, the Connector will still need its own appeals process to address eligibility decisions that it makes such as whether or not to grant a waiver to an applicant with access to subsidized coverage, or whether to grant a hardship waiver for premiums or cost-sharing. See also, G.L. c. 118H, §3(a)(7) (appeals process required for individual mandate).
Any appeals process established by the Connector should adhere to the basic due process rights guaranteed by law: adequate and timely notice of decision, pre-termination notice, and a full and fair opportunity for a hearing before an impartial hearing officer. See, e.g., Goldberg v. Kelly, 397 U.S. 254 (1970). 

Section 2.06 (1)(a) 3. and Guidelines I. C. Enrollment
The Guidelines provide that for year one, there will be continuous open enrollment, and that once an enrollee selects or is assigned to an MMCO he or she will be locked-in for one year. The August 2 Plan of Operations recommends auto-assignment to the lowest cost available plan except for former MassHealth MMCO enrollees who will be assigned to the same MMCO under CCHIP. 

Give enrollees a “free look period” before the lock-in

We commend your decision to provide for continuous open enrollment. In year one the individual mandate will not be in effect, and we know from the experience of the Office of Medicaid with the MassHealth Essential program that it can be challenging to enroll a poverty level population in even a no-cost health coverage program like Essential. 

However, the Board needs to specify the circumstances in which enrollees can change plans. In the private sector, enrollees can typically change plans during an open enrollment period. MassHealth uses no lock-in option. If it did, under federal Medicaid law, enrollees must be allowed a 90-day period after enrollment in which to change plans without cause (the “free look period”), and thereafter must be allowed to change plans once a year and at any time for cause. 42 C.F.R. §438.56(c). The Connector should adopt policies similar to the federal Medicaid standards in the first year of the plan. 
Maintain continuity of coverage in auto-assignment

We commend the decision to maintain continuity of coverage for former MMCO members when making auto-assignments for those who have not voluntarily selected a health plan. We urge you to also maintain continuity of coverage for enrollees who have an established care relationship with a Community Health Center. Not all CHCs are included in the networks of all MMCOs. 

Conclusion
The devil is in the details. Much of the promise of health reform in Massachusetts will depend on the decisions the Connector Board make in the weeks and months ahead. The Board has made a good start. We urge you to adopt the recommendations made here to further the goal of providing comprehensive affordable health care for all residents of Massachusetts. If you have need any additional information respecting these comments, please contact Vicky Pulos at 617-357-0700 ext. 318.






Vicky Pulos, Health Law Attorney













Neil Cronin, Health Law Advocate/Analyst
Enc.

Services Included in MassHealth by Coverage Type

This chart shows the services that the five main MassHealth coverage types offer and the citations to regulations that describe those services in detail. For a listing of behavioral health services through the Partnership, see www.masspartnership.org
	Services


	
MassHealth Regulations 130 C.M.R. §
	Standard


	Common
Health


	Family 
Assistance 
(Direct Coverage)
	Basic 


	Essential

	Total number of services
	
	40
	40
	33
	30
	22

	Acute Inpatient Hospital
	415
	(
	(
	(
	(
	(

	Adult Day Health
	404
	(
	(
	No
	No
	No

	Adult Foster Care
	
	(
	(
	No
	No
	No

	Ambulance
	407
	(
	(
	(
	(
	(

	Ambulatory Surgery Center
	423
	(
	(
	(
	(
	(

	Audiologist
	426
	(
	(
	(
	(
	No

	Behavioral health (mental health & substance abuse)
	411, 417,418, 425, 429, 434
	(
	(
	(
	(
	(

	Chapter 766: Assessments & Team Mtgs.
	439
	(
	(
	(
	(
	No

	Chiropractor
	441
	(
	(
	(
	(
	No

	Chronic Disease and Rehabilitation Hospital Acute Inpatient
	435
	(
	(
	(
	No
	No

	Community Health Center
	405
	(
	(
	(
	(
	(

	Day Habilitation
	419
	(
	(
	No
	No
	No

	Dental Services
	420
	(
	(
	(
	(
	(

	Durable Medical Equipment and Supplies
	409
	(
	(
	(
	(
	(

	Early 
Intervention
	440
	(
	(
	(
	No
	No

	Family Planning
	421
	(
	(
	(
	(
	(

	Hearing Aid
	416
	(
	(
	(
	(
	No

	Home Health
	403
	(
	(
	(
	(
	No

	Hospice
	437
	(
	(
	(
	No
	No

	Laboratory
	401
	(
	(
	(
	(
	(

	Nurse midwife
	
	(
	(
	(
	(
	No

	Nurse practitioner
	
	(
	(
	(
	(
	(

	Nursing Facility
	456
	(
	(
	No
	No
	No

	Orthotic
	442
	(
	(
	(
	(
	No

	Outpatient Hospital
	410
	(
	(
	(
	(
	(

	Oxygen and Respiratory Therapy Equipment
	427
	(
	(
	(
	(
	(

	Personal Care
	422
	(
	(
	No
	No
	No

	Pharmacy
	406
	(
	(
	(
	(
	(

	Physician
	433
	(
	(
	(
	(
	(

	Podiatrist
	424
	(
	(
	(
	(
	(

	Private Duty Nursing
	414
	(
	(
	No
	No
	No

	Prosthetic
	428
	(
	(
	(
	(
	(

	Rehabilitation Center
	430
	(
	(
	(
	(
	(

	Renal Dialysis Clinic
	412
	(
	(
	(
	(
	(

	Speech and Hearing Center
	413
	(
	(
	(
	(
	(

	Therapy: Physical, 
Occupational, and Speech/
Language
	432
	(
	(
	(
	(
	(

	Transportation (Nonemergency)
	407
	(
	(
	No
	No
	No

	Vision Care
	402
	(
	(
	(
	(
	No

	X-ray/radiology
	
	(
	(
	(
	(
	(

	Abortion
	484
	(
	(
	(
	(
	(


� Similarly, pregnant women only eligible for prenatal care through HSP should not be excluded from CCHIP. 


� Proposed rules will exempt employers of uninsured workers from the “fair share assessment” if they offer to pay at least 33% of the costs of individual coverage. 114.5 C.M.R. 16.00 (proposed).
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